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PLEADINGS,  OPINION,  ORDER,  AND  PROCEEDIN 
BEFORE  U.  S.  DISTRICT  COURT. 


IN  THE 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


Civil  Action  No.  673-50 


Filed  Feb.  10,  1960.  Harey  M.  Hxru^  Clerk 


FEDERATION  OF  CITIZENS’  ASSOCIATIONS  Ot 
THE  DISTRICT  OF  COLUMBIA,  Room  727,  Boii|o 
Building,  14th  St.  and  New  York  Ave.,  N.W.,  WASHiNci- 
TON,  D.  C.,  AND  VERNON  V.  BAKER,  1647  Primrose 
Road,  N.W.,  Washington,  D.  C.,  Plamtiffs, 


vs. 

PUBLIC  UTILITIES  COMMISSION  OF  THE  DIS¬ 
TRICT  OF  COLUMBIA,  and  JAMES  H.  FLANAGAN, 
GORDON  R.  YOUNG,  JAMES  W.  LAUDERDALE  and 
CARLIN  H.  WHITESELL,  JR.,  As  Commissioners  of 
the  Pubuc  Utilities  Commission  of  the  District  of  Coj- 
LUMBiA,  District  Building,  14th  and  E  Sts.,  N.W.,  WashI- 
iNGTON,  D.  C.,  Defendants  \ 


14  COMPLAINT 

1.  This  is  an  appeal  from  a  final  order  of  the  Public  Utili¬ 

ties  Commission  of  the  District  of  Columbia,  and  this  Court: 
has  jurisdiction  of  the  proceeding  under  and  by  virtue  of  th^ 
act  of  March  3, 1913  (37  Stat.  989),  as  amended  August  27, 
1935  (49  Stat.  882),  Title  43,  section  705,  District  of  Colum  ¬ 
bia  Code,  1940  Edition.  j 

2.  Plaintiff  Federation  of  Citizens’  Associations  of  the 
District  of  Columbia  is  a  corporation  organized  under  the 
laws  of  the  District  of  Columbia  for  the  purpose  of  advanc- 

(1)  I 
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ing  and  protecting  the  interests  of  citizens  of  the  said  Dis¬ 
trict.  Its  members  are  civic  organizations  whose  members 
in  tnm  include  numerous  consumers  of  gas  distributed  by 
the  Washington  Gas  Light  Company  (hereinafter  some¬ 
times  called  the  Company)  in  the  District  of  Colum- 
15  bia,  who  are  and  will  be  atfected  by  the  order  of  the 
Public  Utilities  Commission  hereinafter  complained 
of. 

3.  Plaintiff  Vernon  V.  Baker  is  a  citizen  of  the  United 
States  and  a  resident  of  the  District  of  Columbia,  and  he 
appears  in  his  own  behalf  and  as  a  consumer  of  gas  dis¬ 
tributed  by  the  Company.  He  has  been  and  will  be  adversely 
affected  by  the  order  of  the  Public  Utilities  Commission 
hereinafter  complained  of. 

4.  The  defendant  Public  Utilities  Commission  of  tbe  Dis¬ 
trict  of  Columbia  (hereinafter  referred  to  as  the  Commis¬ 
sion),  acting  by  and  through  defendants  James  H.  Flanagan, 
James  W.  Lauderdale,  and  Carlin  H.  Whitesell,  Jr.,  on 
November  9,  1949,  issued  its  Findings  and  Opinion  and 
Order  No.  3^,  PUC  No.  3495  and  Formal  Case  No.  389,  in 
the  matter  of  the  Application  of  the  Washington  Gas  Light 
Company  to  Increase  its  Rates,  Tolls,  Charges  and  Sched¬ 
ules,  which  order  authorized  and  prescribed  certain  changes 
in  the  rates,  tolls,  charges,  and  schedules  of  the  said  Com¬ 
pany.  Subsequently,  the  Commission,  on  December  14, 1949, 
acting  by  and  through  defendants  James  H.  Flanagan  and 
Gordon  R.  Young,  entered  its  order  denying  an  application 
of  the  plaintiffs  for  reconsideration  of  the  said  Findings  and 
Opinion  and  Order  No.  3600.  Defendant  James  W.  Lauder¬ 
dale  has  resigned  as  a  member  of  the  Commission. 

5.  The  findings  of  the  Commission  in  support  of  the  said 
Order  No.  3600  are  unreasonable,  arbitrary,  and  capricious, 
and  the  effect  of  the  said  order  has  been  to  impose  unjust, 
unreasonable,  and  unjustly  discriminatory  charges  upon 
plaintiff  Vernon  V.  Baker,  and  others  similarly  situated,  for 
the  use  of  gas  supplied  by  the  Company  within  the  District 
of  Columbia. 

6.  The  Commission  acted  arbitrarily,  and  erred  as  a  mat¬ 
ter  of  law,  in  finding  that  a  portion  of  the  cost  of  certain 
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property  not  used  or  useful  in  the  performance  of  service 
to  the  public  is  properly  includible  in  the  rate  b|ase 
16  of  the  Company,  and  in  authorizing  and  fixing  chaijges 

which  will  permit  the  Company  to  earn  a  return  uton 
such  property. 


7.  The  Commission  acted  arbitrarily,  and  erred  as  a 
ter  of  law,  in  finding  that  the  unamortized  portion  of 
costs  of  adapting  customers’  appliances  to  the  use 
straight  natural  gas  should  be  included  in  the  rate  bas^ 
the  Company,  and  in  authorizing  and  fixing  rates 
charges  which  will  permit  the  Washington  Gas  Light  CW- 
pany  to  earn  a  return  upon  such  costs. 


at- 
the 
of 
of 
hnd 


8.  The  Commission  acted  arbitrarily,  and  erred  as  a  mat¬ 
ter  of  law,  in  permitting,  for  rate-making  purposes,  amor¬ 
tization  over  a  10-year  period  of  a  portion  of  the  cost  of 
property  abandoned  by  the  Company  and  not  presently  used 
or  useful  in  the  performance  of  service  to  the  public,  in  per¬ 
mitting  deductions  therefor  from  the  Company’s  operating 
revenues,  and  in  authorizing  and  fixing  rates  upon  the  basis 
of  such  amortization  and  deductions. 

9.  The  Commission  acted  arbitrarily,  and  erred  as  a  Blat¬ 
ter  of  law,  in  permitting,  for  rate  making  purposes,  amorti¬ 
zation  over  a  10-year  period  of  the  cost  to  the  Company  of 
adapting  customers’  appliances  to  the  use  of  straight  nat¬ 
ural  gas,  in  permitting  deductions  therefor  from  the  Com¬ 
pany’s  operating  revenues,  and  in  authorizing  and  fixing 
rates  upon  the  basis  of  such  amortization  and  deductions. 

10.  The  Commission  acted  arbitrarily,  and  erred  as  a  mat¬ 
ter  of  law,  in  allowing,  for  rate  making  purposes,  deductions 
to  be  made  from  the  operating  revenues  of  the  Company  for 
accelerated  depreciation  at  the  rate  of  10  percent  per  year 
with  respect  to  certain  property  of  the  Company  schedi^led 
for  abandonment,  and  in  authorizing  and  fixing  rates  u])on 
the  basis  of  such  accelerated  depreciation.  The  depreciation 
charges  so  allowed  are  unreasonable  and  in  excess  of 
amounts  properly  attributable  to  operations  in  the  test  pe¬ 
riod  and  to  operations  during  the  anticipated  remaining  life 
of  the  property. 
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17  11.  The  Commission  acted  arbitrarily  and  contrary 
to  law  in  ordering  that  the  rates  authorized  and  pre¬ 
scribed  by  the  said  order  “shall  take  effect  on  meter  read¬ 
ings  taken  on  and  after  November  16, 1949.’^  The  effect  of 
the  said  provision  of  the  order  is  to  make  the  rates  therein 
prescribed  applicable  to  gas  consumed  before  the  date  of 
the  order,  thus  giving  the  order  a  retroactive  effect,  con¬ 
trary  to  law. 

12.  The  Commission  acted  arbitrarily  and  contrary  to  law 
in  authorizing  increases  in  the  rates  and  charges  of  the  Com¬ 
pany  in  amounts  differing  with  respect  to  various  classes  of 
consumers  without  evidentiary  support  or  findings  of  fact 
in  justification  of  the  unequal  treatment  accorded  the 
various  classes  of  consumers.  The  result  has  been  that 
plaintiff  Vernon  V.  Baker,  and  others  similarly  situated, 
have  been  unjustly  discriminated  against. 

Wherefore,  plaintiffs  pray : 

1.  That  the  Court  find  that  the  defendants  erred  as  a  mat¬ 
ter  of  law  in  including  in  the  Company’s  rate  base,  and  in 
authorizing  and  fixing  rates  upon  the  basis  of  such  inclu¬ 
sion,  (a)  costs  of  property  not  used  or  useful  in  the  per¬ 
formance  of  service  to  the  public,  and  (b)  costs  of  adapting 
customers’  appliances  for  the  use  of  natural  gas. 

2.  That  the  Court  find  that  the  defendants  erred  as  a  mat¬ 
ter  of  law  in  allowing,  for  rate  making  purposes,  deductions 
from  the  Company’s  operating  revenues  for  the  amortiza¬ 
tion  of  (a)  a  portion  of  the  cost  of  abandoned  property  not 
used  or  useful  in  the  public  service,  and  (b)  the  costs  of 
adapting  customers’  appliances  for  the  use  of  natural  gas. 

3.  That  the  Court  find  that  the  defendants  erred  as  a  mat¬ 
ter  of  law  in  allowing,  for  rate  making  purposes,  deductions 
from  the  Company’s  operating  revenues  for  so-called  ac¬ 
celerated  depreciation,  in  excess  of  depreciation  properly 
attributable  to  the  period  for  which  the  rates  are  applicable, 
upon  property  of  the  Company  which  is  scheduled  for  aban¬ 
donment. 

18  4.  That  the  Court  find  that  defendants  erred  as  a 
matter  of  law  in  making  the  rates  prescribed  by  the 
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said  order  effective  on  gas  consumed  prior  to  the  date 
the  order. 


5.  That  the  Court  find  that  the  Findings  and  Opinion  aijid 
Order  No.  3600  were  and  are  arbitrary,  unjust,  unreasoia- 
able,  and  unjustly  discriminatory. 

6.  That  the  Court  set  aside  and  vacate  the  said  Order  No. 
3600,  and  grant  to  the  plaintiffs  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  proper. 

Respectfully  submitted,. 

(s)  Veenon  V.  Baker, 

1647  Primrose  Road,  N.  W., 

Washington,  D.  C., 

In  proper  person  <md  as  attorney  for  co-planntiff. 
(s)  Heebebt  P.  Leemak, 

416  5th  Street,  N.  W., 

Washington,  D.  C., 
Attorney  for  plaintiffs. 

February  10, 1950. 


Certificate  of  Notice  and  Service 

I  hereby  certify  that  a  notice  of  the  filing  of  the  foregoing 
complaint  and  a  copy  thereof  has  this  day  been  served  upon 
the  Public  Utilities  Commission  of  the  District  of  Columbia, 
by  delivering  such  notice  and  copy  to  the  person  in  charge 
the  office  of  E.  J.  Milligan,  the  Executive  Secretary  of  t)ae 
said  Commission,  the  District  Building,  14th  St.  and  E  St., 
N.  W.,  Washington,  D.  C. 

Dated  at  Washington,  D.  C.,  this  10th  day  of  Februaify, 
A.  D.  1950. 

(s)  Vernon  V.  Baker.! 
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19  m  THE  UNITED  STATES  DISTRICT  COUET 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  673-50 

Filed  Mar.  2,  1950.  Harry  M.  Hull,  Clerk 

Federation  of  Citizens^  Associations  op  the  District  op 
Columbia,  Room  727,  Bond  Building,  14th  St.  and  New 
York  Ave.,  N.  W.,  Washington,  D.  C.,  and  Vernon  V. 
Baker,  1647  Primrose  Road,  N.  W.,  Washington,  D.  C., 
Plaintiffs, 


V, 

Public  Utilities  Commission  of  the  District  op  Columbia, 
and  James  H.  Flanagan,  Gordon  R.  Young,  James  W. 
Lauderdale,  and  Carlin  H.  Whitesell,  As  Commissioners 
of  the  Public  Utilities  Commission  of  the  District  of  Co¬ 
lumbia,  District  Building,  14th  and  E  Streets,  N.  W., 
Washington,  D.  C.,  Defendants 

Answer  a/nd  Motion  of  Public  Utilities  Commission 

Come  now  the  Public  Utilities  Commission  of  the  District 
of  Columbia,  James  H.  Flanagan,  Gordon  R.  Young,  James 
W.  Lauderdale,  and  Carlin  H.  Vliitesell,  designated  as  de¬ 
fendants  in  the  above  stated  action,  by  their  attorneys,  and 
for  answer  to  the  complaint  say : 

As  a  First  Defense 

That  the  complaint  fails  to  state  a  claim  upon  which  re¬ 
lief  can  be  granted. 

As  a  Second  Defense 

1.  They  admit  the  allegations  contained  in  Paragraphs  1 
and  2  of  the  complaint. 

2.  They  admit  the  allegation  contained  in  the  first  sen¬ 
tence  of  Paragraph  3  of  the  complaint,  but  they  deny  the 
remaining  allegations  thereof. 
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20  3.  They  admit  the  allegations  contained  in  Para¬ 

graph  4cf  except  the  allegation  that  the  Commissioh, 
acting  by  Carlin  H.  Whitesell,  Jr.,  issued  its  findings  aiid 
opinion  and  Order  No.  3600.  J 

Further  answering,  the  defendants  aver  that  Carlin  ilt 
Whitesell  did  not  act  as  a  member  of  the  Commission  m 
promulgating  Order  No.  3600. 

4.  They  deny  all  of  the  allegations  contained  in  Para¬ 
graphs  5,  6,  7,  8,  9,  10,  11,  and  12  of  the  complaint. 

Motion 

1.  The  defendants  move  the  Court  to  drop  as  parties 
defendants,  James  W.  Lauderdale  and  Carlin  H.  Whitesell, 
Jr.,  for  the  reason  that  the  said  James  W.  Lauderdale  is  not 
now  a  member  of  the  Public  Utilities  Commission,  and  be¬ 
cause  Carlin  H.  WTiitesell  did  not  act  as  a  member  of  tlie 
Commission  in  promulgating  Order  No.  3600. 

2.  The  defendants  move  to  drop  the  Federation  of  Ciii- 
zens’  Associations  of  the  District  of  Columbia  as  a  pariy 
plaintiff  for  the  reason  that  the  complaint  shows  on  its  face 
that  the  said  named  plaintiff  is  an  incorporated  body  com¬ 
posed  of  civic  organizations  and  that  it  is  not  affected  by 
Order  No.  3600. 

Wheeefoee,  having  answered  the  complaint  herein,  t]ie 
defendants  pray  that  the  same  be  dismissed. 

(S.)  Vernon  E.  West, 

General  Counsel, 

(S.)  Lloyd  B.  Harrison, 

Counsel, 

Attorneys  for  Defendants, 
District  Building. 

Certificate  of  Service 

This  is  to  certify  that  a  copy  of  the  above  answer  a]|id 
motion  was  mailed,  postage  prepaid,  to  Vernon  V.  Bakcsr, 
1647  Primrose  Road,  N.W.,  Washington,  D.  C.,  and  Herbe  rt 
P.  Leeman,  416  5th  Street,  N.  W.,  Washington,  D.  C.,  tlis 
2d  day  of  March,  1950. 

(S.)  Lloyd  B.  Harrison. 

•  •••••# 
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23  IN  THE  UNITED  STATES  DISTRICT  COURT 

FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  673-50 

Filed  Mar.  6, 1950.  Harry  M.  Hull,  Clerk 

Federa.tion  of  Citizens’  Associations  of  the  Distbict  of 
Columbia,  and  Vernon  V.  Baker,  Plaintiffs, 

vs. 

Public  Utilities  Commission  of  the  District  of  Columbia, 
and  James  H.  Flanagan,  Gordon  R.  Young,  James  W. 
Lauderdale,  and  Carlin  H.  Whitesell,  Jr.,  As  Commission¬ 
ers  of  the  Public  Utilities  Commission  of  the  District 
of  Columbia,  Defendants, 

and 

Washington  Gas  Light  Company,  Intervener 

Answer  of  Wcbshington  Gas  Light  Company 

Washington  Gas  Light  Company,  Intervener  (hereinafter 
referred  to  as  the  ‘‘Company”)  for  answer  to  the  complaint 
filed  herein  states  to  this  Honorable  Court  as  follows : 

1.  The  Company  admits  the  averments  contained  in  para¬ 
graph  1  of  the  complaint. 

2.  The  Company  is  without  knowledge  sufficient  to  form 
a  belief  as  to  the  truth  and  accuracy  of  the  averments  con¬ 
tained  in  the  first  sentence  of  paragraph  2  of  the  com¬ 
plaint  and,  therefore,  neither  admits  nor  denies  the  same. 
The  Company  denies  the  averments  contained  in  the  second 
sentence  of  paragraph  2.  And  for  further  answer  to  said 
paragraph  2,  the  Company  avers  that  said  plaintiff.  Fed¬ 
eration  of  Citizens’  Associations  of  the  District  of  Colum¬ 
bia,  has  failed  to  state  a  claim  upon  which  relief  can  be 
granted  because  said  plaintiff  is  not  affected  by  Order  No. 
3600  of  the  Public  Utilities  Commission  of  the  District 
of  Columbia. 

3.  The  Company  admits  the  averments  contained  in  the 
first  sentence  of  paragraph  3  of  the  complaint.  The  Com¬ 
pany  denies  the  averments  contained  in  the  second 

24  sentence  of  paragraph  3  of  the  complaint. 
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4.  The  Company  admits  the  averments  contained  ii 
graph  4  of  the  complaint. 

5.  The  Company  denies  the  averments  set  forth 
remaining  paragraphs  of  the  complaint :  5,  6,  7,  8,  9, 
and  12. 

6.  Wherefore,  having  completely  answered  the 
contained  in  the  complaint,  the  Company  respectfully 
that  said  complaint  be  dismissed. 

7.  The  Company  further  moves  the  Court  to 
complaint  with  respect  to  the  plaintiff.  Federation 
zens^  Associations  of  the  District  of  Columbia, 
reason  that  said  plaintiff  is  not  affected  by  Order  1 
of  the  Public  Utilities  Commission  of  the  District 
lumbia. 

Stoddard  M.  Stevens, 

(c.o.B.) 

C.  Oscar  Berry, 

S.  S.  Hollingsworth, 

Attorneys  for 

Washington  Gas  Light  Company 
1100  H  Street,  N.  W., 
Washington  1,  D.  C. 

Intervener. 

Dated :  February  27, 1950. 

Acknowledgment  of  Service 

Service  of  a  copy  of  the  foregoing  Answer  of  Washing¬ 
ton  Gas  Light  Company,  Intervener,  is  hereby  adsfnowl- 
edged  this  27th  day  of  February,  1950. 

Vernon  V.  Baker, 
in  proper  person  and  as  Attor¬ 
ney  for  Federation  of  Citi¬ 
zens^  Associations. 

Herbert  P.  Leeman, 
Attorney  for  Federation  of  Cit¬ 
izens*  Associations. 

Lloyd  B.  Harrison, 

Counsel  for  Public  Utilities 
Commission. 

m  •  •  •  •  •  • 
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IN  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 

Filed  Jun.  29,  1950.  Harry  M.  Hull,  Clerk 
Civil  Action  No.  673-50 

Vernon  V.  Baker,  Plaimtiff, 

V. 

Public  Utilities  Commission  of  the  District  of  Columbia, 
and  James  H.  Flanagan,  Gordon  R.  Young,  James  W. 
Lauderdale,  and  Carlin  H.  WMtesell,  Jr.,  As  Commis¬ 
sioners  of  the  Public  Utilities  Commission  of  the  District 
of  Columbia,  Defendants 

Washington,  D.  C. 

Tuesday,  June  13,  1950. 

Opinion  of  the  Court 

As  amended  June  27,  1950 
Braxton  0.  Watson 
Official  Reporter 
805  G  Street,  N.W. 

Washington  1,  D.  C. 

1  IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  673-50 

Vernon  V.  Baker,  Plaintiff, 

V. 

Public  Utilitibs  Commission  of  the  District  op  Columbia, 
and  James  H.  Flanagan,  Gordon  R.  Young,  James  W. 
Lauderdale,  and  Carlin  H.  Whitesell,  Jr.,  As  Commis¬ 
sioners  of  the  Public  Utilities  Commission  of  the  District 
of  Columbia,  Defendants 

Washington,  D.  C. 

Tuesday,  June  13, 1950. 
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The  above-entitled  cause  came  on  for  further  hearing  be¬ 
fore  Hon.  T.  Alan  Goldsborough,  at  10:00  a.  m. 

Opinion  of  the  Court 
As  Amended  June  27,  1950 

2  Proceedings 

The  Court:  Gentlemen,  the  case  chiefly  relied  upon  by 
defendants  is  the  case  of  Federal  Power  Commission  abd 
others,  versus  The  Hope  Natural  Gas  Company,  320  U.  1^. 
Reports,  page  591. 

What  that  case  holds  is  this,  as  this  Court  interprets  it : 

It  holds  that  the  public  utility,  that  is,  the  investors,  k 
receiving  a  perfectly  adequate  income,  and  that  being  so, 
there  is  no  point  in  going  into  the  details  as  to  how  the 
Commission  arrived  at  their  conclusion.  Expressed  in  an¬ 
other  way,  and  in  a  more  simple  way,  the  Court  decided 
that  in  view  of  the  fact  that  the  public  utility  was  getting 
a  proper  return,  there  was  nothing  to  fuss  about.  That  has 
not,  in  this  Court’s  opinion,  anything  in  it  which  controls  jn 
any  way  the  action  of  the  Court  in  this  case. 

In  examining  the  complaint,  the  Court  finds  some  allega¬ 
tions  on  the  part  of  the  complainants  which  are  not  pro¬ 
vided  for  or  not  taken  into  account,  I  should  say,  in  the 
prayer  for  relief. 

I  do  not  know  how  to  account  for  that,  unless  the  com¬ 
plainants  thought  the  Court  could  take  care  of  it  in  their 
prayer  for  further  relief. 

The  Court  would  like  some  information  about  that  be¬ 
fore  the  Court  rules.  In  other  words,  is  there  abv 

3  issue  actually  before  the  Court  except  the  issues 
provided  for  specifically  in  the  prayer  for  relief? 

Mr.  Baker:  I  am  not  sure  what  point  the  Court  has  iln 
mind  as  to  not  being  taken  care  of  in  the  prayer.  Would 
the  Court  enlighten  me  as  to  the  particular  matter  he  ha, 
in  mind? 

The  Court:  There  does  not  appear  to  be  anything  ib 
the  prayer  for  relief  about  the  years  to  be  allowed  fo 
amortization,  which  is  one  of  the  points  which  the  con^- 
plainants  made  in  this  case. 
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Mr.  Baker:  Paragraph  2  of  the  prayer  requests  that 
‘‘the  Court  find  that  the  defendants  erred  as  a  matter  of 
law  in  allowing,  for  rate-making  purposes,  deductions  from 
the  Company’s  operating  revenues  for  the  amortization 
of  .  — and  then  under  “(b)  the  costs  of  adapting  cus¬ 
tomers’  appliances  for  the  use  of  natural  gas.” 

The  Court :  Yes ;  but  you  made  a  point  in  your  argument, 
and  it  is  also  mentioned  in  the  Commission’s  opinion,  that 
the  contention  made  by  the  complainants  was  that  the 
amortization  period  should  be  15  years  instead  of  10.  There 
is  nothing  in  the  prayer  for  relief  regarding  that. 

Mr.  Baker:  In  the  course  of  argument,  we  did  suggest 
a  15-year  period,  although  it  is  true,  as  Your  Honor  states, 
that  in  our  prayer  we  suggested  no  specific  period  of  years. 

Was  that  the  only  point  that  you  wished  me  to  speak 
on? 

4  The  Court :  I  think  so,  for  the  time  being. 

The  Court  will  rule,  and  if  there  is  anything  the 
Court  has  left  out,  you  can  call  it  to  the  Court’s  attention 
later.  I  think,  however,  I  have  in  mind  that  which  was 
called  to  the  Court’s  attention. 

The  first  item  which  the  Court  has  to  consider  is  No.  6 
in  the  complaint,  that: 

“The  Commission  acted  arbitrarily,  and  erred  as 
a  matter  of  law,  in  finding  that  a  portion  of  the  cost 
of  certain  property  not  used  or  useful  in  the  perform¬ 
ance  of  service  to  the  public  is  properly  includible  in 
the  rate  base  of  the  company,  and  in  authorizing  and 
fixing  charges  which  will  permit  the  company  to  earn 
a  return  upon  such  property.” 

Title  43,  Section  305,  by  implication,  eliminates  property 
not  used  or  useful  in  this  language. 

In  including  what  can  be  accounted  for  in  favor  of  the 
utility,  it  says: 

“.  .  .  and  any  other  property  or  instrument  not  in¬ 
cluded  in  the  foregoing  enumeration  used  in  or  useful 
to  the  business  of  such  public  utility  .  .  .” 
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The  implication  there  is  that  property  which  is  nofused 
or  useful  in  the  business  of  such  public  utility  cannot  be 
included. 

Then  the  matter  is  specifically  spoken  of  in  Section  306 : 

5  ^‘The  Commission  shall  value  the  property  of 

every  public  utility  within  the  District  of  Colum¬ 
bia  actually  used  and  useful  for  the  convenience  of  the 
public  at  the  fair  value  thereof  at  the  time  of  said 
valuation.’’ 

I  notice  that  in  the  Findings  and  Opinion  of  the  Commis¬ 
sion,  on  page  12,  it  is  stated : 

“The  Commission’s  witness  stated  that,  in  his  opin¬ 
ion,  the  extraordinary  property  loss  was  occasioned  by 
inadequate  depreciation  accruals  in  the  past,  and  that, 
inasmuch  as  such  accruals  had  been  generally  pre¬ 
scribed  and  limited  by  this  Commission,  it  was  only 
fair  and  equitable,  not  only  to  permit  the  recovery  of 
this  investment,  but  to  allow  a  return  on  it  until  it  had 
been  fully  recovered.” 

This  is  the  interesting  statement : 

“He  further  testified  that,  in  his  opinion,  under  the 
investment  theory  of  rate  regulation,  the  used  and| 
useful  concept  loses  much  of  its  significance  .  .  .”  I 

How  could  it  lose  any  of  its  significance  when  the  statutel 
expressly  says  that  the  property  has  to  be  used  and  useful  i 
That  statement  is  simply  an  unwarranted  statement.  | 

The  Court  holds  as  to  that  particular  property,  in  other 
words,  the  .$1,744,000,  which  is  no  longer  used  or 
6  usable,  that  it  should  not  be  included  in  the  rate  base, 
and  eliminated  as  a  part  of  operating  revenue  de¬ 
duction. 

I  had  no  difficulty  at  all  about  the  approximately  thre^ 
million  dollars.  It  is  clearly  purely  operating  expense^ 
and  as  such,  it  should  be  so  treated.  The  Court  is  noil 
going  to  interfere  with  the  ten-year  amortization,  becausd 
that  is  a  matter  of  opinion  as  to  whether  or  not  it  should 
be  ten  years  or  any  other  period. 
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But  the  Court  is  perfectly  clear  that  it  cannot  be  used 
as  a  part  of  the  rate  base  any  more  than  the  $1,744,000. 

Let’s  see  what  the  Commission  actually  thinks  about  it. 

Beading  from  page  28  of  the  Commission’s  Findings  and 
Opinion : 

“At  the  time  this  Commission  authorized  the  conver¬ 
sion  from  mixed  gas  to  straight  natural  gas,  it  was 
the  expressed  hope  of  the  Company  that  the  change 
to  straight  natural  gas  would  result  in  economies  that 
would  absorb  the  increasing  costs  applicable  to  the  gas 
business.  .  .” — 

Now,  here  is  the  significant  statement — 

“.  .  .  cover  the  amortization  of  costs  incident  to  the 
changeover.  .  .” — 

whidi  is  a  clear  statement  on  the  part  of  the  Com- 
7  mission  that  at  the  time  of  the  changeover,  they  had 
no  idea  whatever  that  that  three  million  dollars 
should  be  a  part  of  the  rate  base.  They  do  not  even  think 
it  is  part  of  the  rate  base,  themselves.  In  other  words, 
this  abandoned  property  and  this  three  million  dollars  op¬ 
erating  expense  was  simply  arbitrarily  included  by  the 
Commission  as  part  of  the  rate  base. 

The  Court  is  not  passing  upon  the  question  as  to  whether 
or  not  this  action  of  the  Commission  provides  more  income 
to  the  public  utility  than  it  should  be  entitled  to.  What 
the  Court  is  attempting  to  say  is  that  the  matter  should 
be  approached  not  arbitrarily  or  cynically,  because  that 
only  leads  to  bad  methods ;  but  it  should  be  approached  in 
the  proper  way. 

If  the  utility  can  demonstrate  to  the  Public  Utilities  Com¬ 
mission  that  they  are  not  receiving  a  proper  income,  that 
the  investors  are  not  being  properly  treated,  that  they  are 
not  making  a  decent  living,  then  the  Commission  has  a 
perfect  right  to  raise  the  cost  of  gas  to  the  consumer.  But, 
they  should  do  it  in  a  legal  manner,  and  not  in  an  arbi¬ 
trary  manner.* 


•  There  is  a  necessary  implication  in  this  paragraph  and 
in  the  one  immediately  preceding  that  the  Commission’s 
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You  see,  any  commission  of  this  kind  has  a  continual  pjres- 
sure  on  them.  For  approximately  50  years  in  some  parts 
of  the  country,  and  less  time  than  that  in  others,  tl^ese 
commissions  exist.  | 

8  The  public  utilities  all  have  a  force  of  expdrts. 
When  I  say  what  I  am  about  to  say,  it  is  no  criticism. 

It  is  simply  a  statement  of  fact  which  automatically  fol¬ 
lows  the  course  of  human  nature.  They  have  a  force  of 
experts  who  are  subtly  bringing  pressure  all  the  time  on 
the  commissions  to  take  some  action  which  will  increase 
the  income  of  the  public  utility ;  and  not  only  are  they  dojing 
it,  but,  in  a  lesser  degree,  the  experts  of  the  commissic^ns, 
and  the  people ’s  counsel  are  doing  the  same  thing.  | 
The  reason  is  this;  Not  that  they — the  commissions’  ex¬ 
perts  and  the  people’s  counsel — are  corrupt,  but  they  do 
not  expect  to  be  connected  with  the  commissions  foreT'^er, 
and  their  only  future  lies  in  connecting  themselves  witiii  a 
public  utility;  and,  therefore,  the  natural  trend  of  ti.eir 
minds  is  toward  the  public  utility;  and  that  is  a  situation 
that  the  commissions  are  confronted  with  all  the  time.  , 
So,  when  the  matter  comes  before  the  Court,  the  only 
thing  for  the  Court  to  do  is  simply  to  say,  “This  matter  has 
to  be  handled  as  the  law  says  it  should  be  handled.”  ‘3i'ou 
cannot  he  allowed  to  pick  out  one  item  or  another  item  a[nd 
include  it  arbitrarily  in  the  rate  base  or  in  the  operating 
expense  which  can  be  amortized,  because  if  you  do  that, 
you  are  simply  inviting  other  acts  on  the  part  of  the  Com¬ 
mission  which,  as  I  said  before,  are  arbitrary  and  are  acjtu- 
ally  cynical. 

9  Of  course,  the  statute  limits  the  power  of  the  Coi:(rt. 
The  statute  says: 


an 


“In  the  determination  of  any  appeal  from 
order  or  decision  of  the  Commission,  the  review  by  the 
Court  shall  be  limited  to  questions  of  law,  includi|ng 
constitutional  questions;  and  the  findings  of  fact 


the  Commission  shall  he  conclusive  unless  it  shall 


pj 

i|p- 


order  raising  the  rates  would  result  in  an  excessive  rate  |to 
the  consumer  as  matter  of  law.  ; 
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pear  that  such  findings  of  the  Commission  are  unrea¬ 
sonable,  arbitrary,  or  capricious.’’ 

The  Court  is  not  undertaking  to  interfere  with  any  find¬ 
ing  of  fact.  An  improper  inclusion  in  the  rate  base  or  in 
operating  revenue,  which  is  entitled  to  amortization,  is  not 
a  matter  of  fact;  it  is  a  matter  of  law. 

The  opinion  of  any  expert  is  not  a  matter  of  fact.  It  is 
something  that  the  Commission  has  to  consider,  and  that 
the  Court  should  consider.  It  is  not  a  matter  of  fact. 

Now,  in  the  matter  of  this  East  Plant,  which  is  used  for 
stand-by  purposes,  the  Court  thinks  that  is  also  a  matter 
of  opinion  upon  which  reasonable  minds  might  differ;  and, 
therefore,  the  Court  does  not  undertake  to  say  that  the 
action  taken  in  allowing  accelerated  depreciation  instead 
of  the  general  depreciation  of  2.1  percent  is  not  proper. 
Nor  does  the  Court  say  that  the  ten  years  allowed  for  the 
amortization  of  the  three  million  dollars  is  improper. 
10  I  am  going  to  rule,  but  I  am  not  entirely  satisfied 
about  this  situation  of  the  rates  being  retroactive. 
It  seems  that  the  decision  was  signed  on  November  7  to  be 
effective  on  meter  readings  made  on  or  after  November 
16.  That  not  only  seems  to  be  retroactive,  but  it  seems 
to  give  an  advantage,  a  financial  advantage,  of  maybe 
thousands  of  dollars  to  the  utility. 

While  the  Court  is  not  entirely  satisfied,  the  Court  rules 
that  that  provision  is  arbitrary  and  should  not  stand. 

If  there  is  anything  else  that  the  Court  has  failed  to  act 
upon,  I  wish  counsel  would  call  the  Court’s  attention  to  it. 
I  do  not  think  there  is. 

Mr.  Baker:  I  believe  Your  Honor  has  discussed  every 
point  raised  by  the  plaintiffs,  except,  possibly,  the  ques¬ 
tion  of  discrimination  between  various  classes. 

The  Court:  On  that  question  the  Court  thinks  that  the 
Commission  is  justified  in  discriminating  between  classes, 
and  the  Court  is  not  in  a  position  to  say  that  they  have  not 
used  reasonable  judgment  in  making  the  discrimination. 
Therefore,  the  Court  sustains  the  Commission  on  that  point 
of  the  case. 
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Now,  gentlemen,  I  just  do  not  know.  Do  the  Fedei^al 
rules  require  findings  of  fact  and  conclusions  of  law  bi 
cases  of  this  kind ;  is  that  the  practice  ? 

Mr.  Harrison:  Your  Honor,  the  statute  itself  in 

11  this  case  does  so  provide.  It  provides  that  if  the 
Court  sustains  the  appeal  and  vacates  the  order,  it 

must  set  forth  the  reasons  why  and  the  reasons  why  tlie 
order  is  defective. 

The  Court:  Of  course,  I  have  already  done  that  as  fully 
as  I  can.  But,  it  may  also  be  necessary  to  have  findings 
of  fact  and  conclusions  of  law,  formal  findings  of  fact  aid 
conclusions  of  law.  I  do  not  know. 

Mr.  Harrison:  I  call  Your  Honor’s  attention  to  Code 
Section  43-705.  I  do  not  know  how  it  is  in  the  statute.  It 
is  the  second  full  paragraph  under  that  paragraph  creating 
the  Commission.  It  reads  as  follows: 

“Upon  the  conclusion  of  its  hearing” — 

that  means  the  Court’s  hearing — 

“.  .  .  of  any  such  appeal,  the  Court  shall  either 
dismiss  the  said  appeal  and  afiirm  the  order  or  dec^i- 
sion  of  the  Commission,  or  sustain  the  appeal  aid 
vacate  the  Commission’s  order  or  decision.  In  either 
event,  the  Court  shall  accompany  its  order  by  a  state¬ 
ment  of  its  reasons  for  its  action,  and  in  the  case  ')f 
the  vacation  of  an  order  or  decision  of  the  Commission, 
the  statement  shall  relate  the  particulars  in  and  the 
extent  to  which  such  order  or  decision  was  defective.” 

The  Court:  The  Court  is  of  the  opinion  that  it  has  fully 
covered  that. 

Mr.  Baker :  It  would  seem  that  a  transcription  <l)f 

12  the  remarks  made  by  the  Court  could  fulfill  the  re¬ 
quirements  of  the  statute. 

The  Court:  You  have  had  other  cases,  I  presume,  and 
you  know  what  the  practice  is  as  to  having  formal  findings 
of  fact  and  conclusions  of  law? 

Mr.  Harrison:  It  usually  is.  As  Mr.  Baker  suggested, 
if  Your  Honor  will  have  a  statement  prepared  just  as  you 
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stated  it  here,  I  think  it  will  satisfy  and  comply  with  the 
statutory  provisions. 

Mr.  Berry:  We  will  accept  that,  a  transcription  of  the 
remarks. 

Mr.  Harrison:  On  Friday,  you  granted  my  motion  to 
drop  the  Federation  as  a  party  plaintiff.  I  have  sub¬ 
mitted  that  order  to  counsel  for  the  Federation,  and  they 
have  approved  it,  as  Your  Honor  will  notice. 

Mr.  Baker:  Does  Your  Honor  desire  that  the  plaintiff 
draw  the  order? 

The  Court:  I  wish  you  would.  Of  course,  the  plaintiff 
will  submit  the  order  to  the  defendants? 

Mr.  Harrison:  That  means  the  plaintiff,  Vernon  D. 
Baker,  he  being  the  only  plaintiff  left  after  the  Federation 
has  been  dropped? 

The  Court :  That  is  correct. 

(Thereupon,  at  10:30  a.m.,  hearing  in  the  above  cause 
was  concluded.) 

13  Certificate  of  Official  Reporter 

I,  Braxton  0.  Watson,  one  of  the  official  court  reporters 
of  the  United  States  District  Court  for  the  District  of  Co¬ 
lumbia,  hereby  certify  that  I  reported  the  hearing  in  the 
matter  of  Federation  of  Citizens’  Associations  of  the  Dis¬ 
trict  of  Columbia,  and  Vernon  V.  Baker,  Plaintiffs,  v.  Public 
Utilities  Commission  of  the  District  of  Columbia,  et  al.. 
Civil  Action  No.  673-50,  on  June  13,  1950,  and  that  the 
opinion  of  the  Court,  consisting  of  12  pages,  is  a  true  and 
accurate  transcript  of  my  stenotype  notes. 

(S.)  Braxton  0.  Watson, 

Official  Court  Reporter. 

•  •••••• 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA  ! 

I 

Civil  Action  No.  673-50  | 

Filed  Jun.  27, 1950.  Harry  M.  Hull,  Clerk  j 

Vernon  V.  Baker,  Plaintiff  ] 


Public  Utilities  Commission  of  the  District  of  Columbia, 
and  Jamf.s  H.  Flanagan  and  Gordon  R.  Young,  as  Conli- 
missioners  of  the  Public  Utilities  Commission  of  tie 
District  of  Colmnbia,  and  Washington  Gas  Light  Co»![- 
PANY,  Defendants 

Order 

This  cause  having  come  on  to  be  beard  upon  Complaii]|t 
and  Answers  and  full  consideration  having  been  given  t|o 
all  matters  involved  herein;  and  a  statement  of  the  Couijt 
assigning  reasons  for  its  action  and  relating  the  particu¬ 
lars  in  and  extent  to  which  the  order  and  decision  of  th^ 
defendant  Public  Utilities  Commission  are  defective,  having 
been  filed  herein  and  accompanying  this  order,  it  is  by  the 
Court  this  27th  day  of  June,  1950: 

Adjudged,  Ordered  and  Decreed:  i 

That  Order  No.  3600  of  the  Public  Utilities  Commission 
of  the  District  of  Columbia  in  the  matter  of  the  applicatioi|i 
of  the  Washington  Gas  Light  Company  to  increase  its  rate^ 
tolls,  charges  and  schedules  entered  November  9,  1949,  an^ 
all  rates,  tolls,  charges  and  schedules  determined  and  fixed 
thereunder  for  the  supply  of  natural  gas  and  service^ 
30  by  the  Washington  Gas  Light  Company  be  and  thejT 
are  hereby  vacated  and  set  aside,  and  the  matter 
returned  to  the  Public  Utilities  Commission  of  the  District 
of  Columbia  for  appropriate  proceedings  and  action  in 
accordance  with  this  order.  j 

T.  Alan  Goldsborough,  | 

Judge.  I 


* 
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EXCERPTS  FROM  PROCEEDINGS  BEFORE  DISTRICT 

COURT 

IN  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  673-50 

FEDERATION  OF  CITIZENS’  ASSOCIATIONS  OF 
THE  DISTRICT  OF  COLUMBIA,  and  VERNON  V. 
BAKER,  Plaintiffs, 

vs. 

PUBLIC  UTILITIES  COMMISSION  OF  THE  DIS¬ 
TRICT  OF  COLUMBIA,  and  JAMES  H.  FLANAGAN, 
GORDON  R.  YOUNG,  JAMES  W.  LAUDERDALE,  and 
CARLIN  H.  WHITESELL,  JR.,  As  Commissioners  of 
THE  Public  Utilities  Commission  of  the  District  of 
Columbia,  et  al..  Defendants 

Washington,  D.  C., 
Wednesday  June  7,  1950. 

The  above-entitled  cause  came  on  before  Hon.  T.  Alan 
Goldsborough,  at  2  ;00  p.m. 

Appearances  : 

Vernon  V.  Baker,  Esq.,  Herbert  P.  Leeman,  Esq.,  on 
behalf  of  the  Petitioners. 

Lloyd  B.  Harrison,  Esq.,  on  behalf  of  Public  Utilities 
Commission. 

C.  Oscar  Berry,  Esq.,  Stoddard  M.  Stevens,  Esq.,  on  be¬ 
half  of  Washington  Gas  Light  Company. 

Proceedings 

•  •••••• 

62  The  Court:  What  return  did  the  stockholders  re¬ 
ceive? 

Mr.  Baker:  I  am  unable  to  answer  that.  Of  course,  the 
common  stockholders  would  receive  a  greater  return  than 
the  preferred  stockholders. 

The  Commission  has  determined  that  the  company  is  en¬ 
titled  to  a  return  of  6  percent  on  their  rate  base,  that  is,  the 
rate  base  which  it  found  existed. 
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Of  course,  the  company  has  to  pay  interest  to  its  bonji 
holders,  which  I  believe  is  around  4^/4  percent,  and  preferred 
stockholders  around  5  percent.  I  would  not  want  to  be  held 
to  those  figures.  j 

The  Court :  What  did  the  common  stockholders  get  ?  | 

Mr.  Baker :  I  will  refer  that  to  counsel  for  the  company. 
I  did  not  participate  in  this  agreement,  and  I  do  not  belieye 
that  is  in  the  record  in  this  case.  I  would  be  glad  for 
him  to  answer  you  now.  Would  you  mind  answering 

63  that  question  ? 

Mr.  Berry:  If  the  Court  pleases,  I  do  not  believe  it 
is  relevant  to  Mr.  Baker’s  statement. 

The  Court :  I  do  not  know  that  it  is.  As  far  as  this  pa::- 
ticular  inquiry  is  concerned,  the  nature  of  it,  I  have  to  fe^l 
my  way  along.  Whether  it  is  relevant  or  not,  I  do  not  knoy. 

Mr.  Baker:  I  think  it  would  be  relevant  in  determining 
the  fairness  allowed. 

Mr.  Berry:  At  the  present  time  Washington  Gas  Light 
Company  pays  a  dividend  of  $1.50  per  share  of  common 
stock  which  is  the  same  dividend  rate  that  has  been  paid 
since  1938. 

The  Court:  What  is  the  par  value  of  the  stock? 

Mr.  Berry :  It  is  no  par  value.  It  sells  on  the  market  for 
around  $26  or  $27  a  share  today. 

Mr.  Baker:  To  continue.  Your  Honor,  as  I  say,  the  con(i- 
pany  enjoyed  the  benefits  of  this  sliding-scale  agreement 
over  a  period  of  many  years,  but  immediately  upon  occut- 
rence  of  an  event  which  made  it  appear  possibly  disadvaii- 
tageous,  it  withdrew  from  the  agreement  in  1947.  In  othcjr 
words,  the  company  wants  to  eat  its  cake  and  have  it  too. 
And  the  Commission  in  this  order  is  permitting  it  to  do  just 
that. 

The  Court:  A  great  deal  of  what  I  may  say,  may  see|n 
very  superficial,  because  I  have  never  had  any  occ^- 

64  sion,  either  as  an  attorney  or  judge,  to  participate  in 
a  rate  case. 

Now,  the  company  had  certain  fixed  obligations,  among 
which,  of  course,  is  payment  of  its  interest  on  the  bonds,  and 
I  presume  the  fixed  dividend  to  the  preferred  stockholders. 

Now,  who,  in  your  judgment,  will  get  the  benefit  of  this 
increase  1 
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Mr.  Baker:  The  common  stockholders,  naturally,  would 
get  the  benefit  of  any  increase  in  earnings  made  by  the  com¬ 
pany  over  and  above  the  amount  required  to  pay  its  pre¬ 
ferred  stock  and  interest  on  the  bonds.  I  do  not  think  there 
has  been  any  question  it  has  been  paying  the  dividend  on 
preferred  stock  and  bonds.  So,  any  increase  granted  at  this 
time  would  go  to  the  common  stockholders.  However,  I 
might  state  that  in  these  rate  proceedings  the  Public  Service 
Commission  ordinarily  does  not  give  a  great  deal  of  consid¬ 
eration  to  the  interest  paid,  or  the  preferred  dividend  paid. 

In  arriving  at  a  fair  rate  they  do  give  consideration  to  the 
cost  of  capital,  so-called.  That  would  mean  they  would  con¬ 
sider  the  market  price  of  the  stock  in  relation  to  the  earn¬ 
ings  of  the  company  over  a  period  of  years,  and  in  that  man¬ 
ner  they  "would  arrive  at  the  cost  of  capital  and  fix  a  rate  of 
return  of,  say,  5  percent,  or  6  percent,  to  which  the  company 
would  be  entitled  on  its  rate  base. 

The  Court :  I  am  sure  through  the  years,  since  the 
65  public  utilities  have  become  public  utilities,  they  have 
been  allowed  various  valuations  upon  their  property 
which,  to  an  uninitiated  individual,  would  seem  to  be  im¬ 
proper. 

For  instance,  if  I  engage  in  a  business,  and  I  decide  that 
it  would  be  better  for  me  to  give  up  that  way  of  managing 
my  business  and  do  it  some  other  way,  I  would  have  to  take 
the  loss,  if  there  is  any,  and  depend  upon  my  future  busi¬ 
ness,  conducted  in  another  way,  to  make  my  profits. 

Mr.  Baker:  We  contend  that  a  utility  company  has  to  do 
the  same  thing.  I  have  decisions  to  cite  on  that  point. 

The  Court:  Proceed. 

•  •••••• 


71  The  Court:  I  presume  it  is  obvious  that  the  cost  of 
reproduction  has  immensely  increased  in  the  last  few 

years. 

Now,  in  the  valuation,  which  is  placed  on  this  property,  is 
it  based  on  reproduction  cost,  or  some  intermediate  figure? 

•  •••••• 
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80  The  Court :  Let  me  ask  you  this  question :  The  <^al 
telephone,  as  I  understand  it,  the  use  of  the  dial  tele¬ 
phone  reduces  the  operating  expense  very  greatly;  is  tijiat 
right? 

Mr.  Baker :  I  beg  your  pardon  ? 

The  Court :  The  dial  telephone  reduces  the  operating  ex¬ 
pense  ? 

Mr.  Baker :  Yes ;  I  should  think  so.  I  am  not  an  authority 
on  it,  but  it  should  certainly  reduce  labor  costs,  although  it 
would  probably  increase  the  capital  cost  a  great  deal.  It 
would  be  my  impression  it  would  reduce  all  expenses. 

The  Court :  I  am  like  you.  I  do  not  know  about  it. 

Assuming  that  it  decreases  the  cost,  this  amortization 
question,  of  course,  would  be  a  very  live  one.  They  ought]  to 
be  able  to  get  a  profit  both  ways — if  they  are  going  to  reduce 
their  expenses  by  putting  dials  in  there  for  their  own 
benefit - 

«*••••* 

Mr.  Harrison : 


90  under  provisions  of  Federal  Rules  of  Civil  Procedure, 
12,  subparagraph  (h),  I  move  at  this  time  that  the 
Court  grant  the  Commission  a  judgment  upon  the  pleadings. 


92  The  Court :  The  Court  understands  that  the  plain¬ 
tiff  is  basing  his  argument  upon  admitted  facts :  Ihe 

facts  being  that  certain  allowances  were  made  by  the  Com¬ 
mission  which,  he  says,  are  unlawful  and  are  unsupported  by 
the  decisions.  That  is  my  understanding  of  his  argument. 
It  is  not  a  question  of  whether  or  not  some  witness  said  it 
was  the  right  thing  to  do  or  not. 

Am  I  correct  in  that,  Mr.  Baker? 

Mr.  Baker :  That  is  correct ;  except  possibly  on  one  point. 
The  Court ;  I  mean,  your  argument  as  a  whole  v  as 

93  based  on  the  law? 

Mr.  Baker:  We  admit  that  the  facts  are  as  stated 
by  the  Commission  in  its  report.  We  contend  that  they  a  re 
errors  of  law  committed  by  the  Commission. 

The  Court ;  That  was  my  understanding. 
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Mr.  Harrison: 

Now,  we  submit  that  upon  the  basis  of  this  complaint, 
alleging  merely  errors  of  law,  as  a  matter  of  law,  that  we 
are  entitled  to  a  motion  upon  the  pleadings. 

The  Court:  The  Court  does  not  think  that  a  matter  of 
this  kind  should  go  off  on  a  motion.  The  Court  is  of  the 
opinion  that  if  the  Court  reaches  a  conclusion  that  any  or 
all  of  the  allowances  made  by  the  Commission  are  not 
94  warranted,  in  law,  that  then  the  matter  is  before  the 
Court  for  its  consideration. 

If  they  are  not  warranted,  then  they  are  arbitrary  and 
capricious. 

I  cannot  let  this  case  go  otf  on  a  motion. 

The  motion  is  overruled. 

•  •••••• 

Proceedings 

98  The  Court:  Gentlemen,  I  want  to  ask  you  a  ques¬ 
tion  or  two. 

There  were  several  cases  cited  to  the  Court  yesterday 
which  stated  that  when  property  had  ceased  to  be  used — 
this  was  the  etfect  of  it — the  property  could  not  be  utilized 
as  a  rate  base. 

Now,  I  am  assuming  that  those  cases  were  founded  upon 
public  utility  statutes  which  substantially  corresponded  to 
the  one  in  issue  in  this  case,  and  w’hich  provided  that  the 
Commission  could  only  be  overruled  if  they  had  been  guilty 
of  arbitrary  and  capricious  conduct. 

Am  I  right  or  wrong  about  that? 

Mr.  Baker :  The  cases  that  were  cited  on  that  point  were 
all  Federal  cases  involving  decisions  in  other  jurisdictions 
and  the  District  of  Columbia,  in  which  the  question  was 
presented  whether  or  not  the  constitutional  rights  of  a 
utility  company  had  been  infringed  by  the  state  commis¬ 
sion’s  refusal  to  permit  inclusion  in  the  rate  base  of  aban¬ 
doned  property  or  other  property  not  useful  in  the  public 
service. 
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So,  those  cases  would  not  involve  applicability  of  the  state 
statutes,  but  primarily  whether  or  not  under  general  public 
utility  law,  a  utility  company  is  entitled  to  a  return  (Jn 
such  abandoned  property,  and  whether  or  not  if  it  is  denied 
such  a  return,  it  would  be  an  unjust  deprivatiojn 

99  of  the  utility  property. 

The  Court :  Yesterday  the  Court  overruled  a  motidn 
to  what  amounted  to  a  directed  verdict,  and  one  of  the 
reasons  the  Court  did  it — ^not  the  only  reason — ^but  one 
of  the  reasons  the  Court  did  it  was  because  the  Court  wjIs 
under  the  impression  that  the  higher  courts  in  effect  h 
held  it  was  arbitrary  and  capricious  conduct  for  a  publ; 
utility  to  allow  unused  and  discarded  property  as  a  bas^ 
for  its  6  percent,  or  what  not. 

Am  I  wrong  about  that  particular  thing,  in  your  opinion 

Mr.  Baker:  The  decisions  I  have  cited  necessarily  di 
not  involve  the  question  of  whether  the  Commission  ha) 
acted  arbitrarily,  or  capriciously,  because  those  proceedin 
were  not  brought  by  a  consumer,  but  by  utilities. 

The  Court:  What  is  the  difference?  What  would  be  th| 
difference  ? 

Mr.  Baker:  We  contend  that  there  is  no  essential  diffe^* 
ence;  that  if  the  company  is  not  entitled  to  a  return  upo^ 
this  property,  then,  it  is  arbitrary  and  capricious  for  \sl 
commission  to  make  it  a  gift,  so  to  speak,  of  rates  whicth 
would  give  it  a  rate  upon  such  property. 

The  Court:  Let  me  ask  you  another  question. 

I  happened  to  find  in  this  morning’s  Washington  Post 
resume  of  your  seven  contentions,  which  seem  to  me  to  b^ 
accurate.  So,  I  am  just  using  it  for  convenience. 

100  Now,  apparently,  the  Public  Utilities  Commissioh 
allovred  the  company  to  include  $1,744,000  worth  of 

abandoned  property  as  a  part  of  its  rate  base  in  figuring  th|e 
6  percent. 

Mr.  Baker:  I  submit  in  this  particular  decision  the  Com 
mission  did  not  make  a  finding  as  to  what  would  be  a  fair 
return.  That  is  another  point  that  might  be  criticized.  Ijt 
left  it  up  in  the  air. 

The  Court:  A  fair  return  is  6  percent - 

Mr.  Baker :  It  found  in  a  previous  case  that  a  fair  retur^ 
for  the  Washington  Gas  Light  Company  was  6  percent. 
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The  Court:  Does  the  statute  say  6, percent? 

Mr.  Baker:  No. 

The  Court:  Fair  return? 

Mr.  Baker:  Reasonable  rates. 

The  Court:  That  amounts  to  the  same  thing. 

Mr.  Baker:  Yes. 

The  Court:  Let  me  ask  you  something  else.  It  appears 
that  the  Commission  allowed  an  operating  revenue  deduc¬ 
tion  of  $700,000,  I  presume,  annually,  representing  10  per¬ 
cent  of  the  amortized  cost  of  the  abandoned  property.  How 
would  they  get  the  benefit  in  actual  revenue  of  that  $200,000 
reduction? 

Mr.  Baker:  In  determining  the  rates  that  should  be 
prescribed,  the  Commission  considers  the  operating  revenues 
of  the  company,  how  much  it  will  collect. 

101  Secondly,  it  deducts  from  that  the  expenses  of 
rendering  service. 

The  Court:  That  allows  them  to  increase  the  revenue, 
then. 

Mr.  Baker :  They  deduct  it  for  the  purpose  of  determining 
what  the  company’s  profit  or  net  income  is.  They  deduct 
all  the  expenses  of  rendering  the  service. 

The  Court:  As  you  see  it,  do  they  get  the  benefit  twice 
of  this  unused  property  when  they  get  the  6  percent,  or  what 
not,  on  $1,744,000,  and  also  get  $200,000  deduction?  Is  that 
what  you  say? 

Mr.  Baker :  That  is  correct.  They  are  permitted  a  return 
of  the  6  percent  on  the  $1,700,000,  and  then,  in  determining 
the  expenses  of  the  company  for  the  purpose  of  finding  out 
what  its  profit  would  be,  they  consider  this  $200,000  as  an 
operating  expense,  as  the  equivalent  of  an  operating  expense, 
and  that  is  deducted  from  the  revenue  before  determining 
what  the  net  income  would  be. 

So,  they  do  get  the  benefit  in  two  ways,  the  6  percent  on 
the  amount  of  so-called  investment,  and  then  $200,000  to 
be  taken  from  the  revenue  and  placed  in  the  company’s 
general  fund  before  figuring  the  net  profit. 

The  Court:  Your  contention  is  then  that  they  actually 
make  money  by  having  the  abandoned  property? 

Mr.  Baker :  They  make  no  more  money — W ell,  yes, 

102  that  is  true. 
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The  Court :  If  they  get  it  twice,  they  make  money  on  it, 
don’t  they? 

Mr.  Baker:  If  it  were  not  abandoned,  and  still  useful, 
they  would  be  entitled  to  the  6  percent. 

The  Court :  That  is  what  I  say. 

Mr.  Baker :  They  would  not  be  entitled  to  a  revenue  deduc¬ 
tion  except  for  depreciation,  at  the  rate  of  2  percent. 

The  Court:  Gentlemen,  probably  you  do  not  take  the 

same  view.  I  would  like  to  hear  vou. 

_  » 

Mr.  Berry:  May  it  please  the  Court,  we  certainly  do 
not.  We  differ  with  Mr.  Baker  in  his  entire  philosophy  of 
regulatory  practice. 

The  Court :  I  am  asking  you  about  those  two  specific  items 
at  the  present. 

Mr.  Berry:  On  those  two  specific  items,  I  would  like  to 
sav  the  cases  Mr.  Baker  cited  are  confiscation  cases.  Tljev 
were  decided  back  in  the  20 ’s  and  in  the  30’s.  That  is  r  ot 
the  law  today.  Your  Honor. 

In  our  argument  on  the  merits,  I  believe  we  can  show  you 
that  is  not  the  law  today.  They  weren’t  decisions  that  t^ 
allowance  of  those  amounts  was  arbitrary  and  capricious, 
not  at  all.  They  were  tests  in  Federal  district  courts  fpr 
confiscation  of  property,  and  in  that  era  when  those  te^ts 
were  made,  district  courts  substituted  their  judgment 
103  of  that  of  the  regulatory  commissions,  and  held  thlat 
they  could  take  away  quite  a  few  things  before  th4y 
got  to  a  confiscatory  rate.  j 

On  the  subject  of  making  a  deduction  twice,  we  disagree 
fully  with  Mr.  Baker’s  position,  on  the  theory  and  on  the 
fact  that  when  money  is  invested  in  a  public  utility  enter¬ 
prise,  public  utility  rate-making  has  proved  for  years  that 
a  company  is  entitled  to  a  return  on  that  investment,  and 
a  return  of  that  investment  in  order  that  the  capital  can  Ipe 
repaid  either  one  way  or  the  other.  | 

The  Court:  I  will  need  evidence  in  the  case,  and  I  will 
tell  you  one  reason  why,  but  not  the  only  reason.  Fbr 
instance,  at  one  time  I  happened  to  represent  several  millicin 
dollars  worth  of  clients  who  had  ventures  in  this  Chicag^o 
concern  that  failed.  It  appeared  from  my  investigation 
that  this  Eastern  Shore  concern  was  sixth  in  a  level 
companies.  That  is,  it  had  to  purchase  from  the  next  conji 
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pany  above,  and  then  the  next  company  above,  and  then 
the  next  company  above,  until,  of  course,  their  expenses 
were  way  out  of  line. 

Anyhow,  when  Congress — and  I  was  in  Congress  at  the 
time — ^got  this  REA  scheme  through,  it  was  claimed  by  the 
public  utilities  that  they  could  not  live,  they  just  could  not 
live  on  what  they  claimed  they  could  charge  and  afford  to 
do  business.  This  REA  on  the  Eastern  Shore,  which  I  under¬ 
stand  is  the  largest  in  the  United  States,  borrowed 

104  Government  money  to  start  with,  and  they  have  paid 
the  thing  off,  and  they  have  a  big  plant,  and  they 

are  prospering,  and  the  rates  they  charge  are  infinitesimal 
compared  to  the  rates  charged  by  the  public  utility,  that  is, 
the  regular  public  utilities. 

Now,  you  take  the  telephone  and  telegraph  concerns.  I 
have  a  library  still  in  Denton,  an  office  that  I  keep  there  so 
I  can  have  a  place  to  go  and  work  in  the  summertime.  I 
keep  a  telephone  running  dowm  there  for  three  months. 
They  said,  “We  cannot  let  your  telephone  stay  in  unless 
you  pay  one-half  of  the  rate.’^ 

I  said,  “All  right,  I  will  pay  one-half  of  the  rate,  and 
keep  my  telephone  disconnected  for  nine  months.” 

So,  they  finally  decided  that  was  not  enough.  So,  about 
a  month  ago,  I  got  word  from  them,  “We  will  take  your  tele¬ 
phone  out  unless  you  pay  the  full  rate  and  not  the  half-rate.  ” 

What  I  mean  is  that  the  public  has  had  a  lot  of  experi¬ 
ence,  you  know,  and  I  am  one  of  the  public,  and  I  cannot 
refuse  to  know  what  I  know,  even  though  I  am  a  judge.  A 
judge,  of  course,  is  not  supposed  to  know-  anything  except 
what  appears  in  the  courtroom,  but  he  still  does. 

I  am  only  giving  you  fair  •warning  that  you  have  got  to 
be  on  your  toes  in  this  case,  both  sides. 

Mr.  Berry :  Thank  you  for  that,  and  we  are  going  to 

105  try  to  be. 

When  we  get  to  bat  here,  we  would  like  to  show 
Your  Honor  that  the  findings  of  the  Commission  cover 
quite  a  few  of  those  points,  that  Washington  Gas  Light 
Company  is  not  the  sixth  in  a  tier  of  companies,  but  has 
no  parent  companies. 

The  Court:  I  think  that  is  true. 
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Mr.  Berry :  And  is  owned  by  the  public,  stockholders  atid 
bondholders.  We  would  like  to  bring  all  of  those  things 
out.  I  hope  we  will  be  able  to  for  the  complete  satisfaction 
of  Your  Honor. 

The  Court:  Gentlemen,  proceed. 

Argument  ox  Behalf  op  the  Pubijc  Utilities  Commission 

— (continued) 

Mr.  Harrison :  May  it  please  the  Court,  I  want  to  thank 
the  Court  for  giving  us  the  opportunity  of  knowing  the 
views  of  the  Court. 

The  Court:  The  only  reason  I  am  saying  what  I  am  is 
not  because  I  have  reached  the  slightest  conclusion,  but  it 
is  in  order  to  give  counsel  a  chance  to  combat  anythingl  I 
may  say,  and  give  me  some  information  about  it.  This  is 
all  new  to  me,  as  I  told  you  yesterday. 

•  •••••* 

112  The  Court :  As  I  understand  you,  when  you  say  ‘Vas 
a  matter  of  law,  you  mean  there  is  nothing,  in  fa(jt, 

which  would  justify  the  Court  in  not  considering  the  case  of 
the  defendant  at  all,  that,  as  a  matter  of  law,  there  is  errbr. 
Let^s  assume — and  I  am  only  assuming  this ;  I  am  not  nil- 
ing  on  it,  because  I  do  not  have  the  slightest  idja 

113  what  my  ruling  will  be — but  let’s  assume  now  that 
this  allowance  of  $1,744,000  as  part  of  the  rate  base 

constitutes  a  position  on  the  part  of  the  Commission  whiijh 
says  to  the  utility  that  you  do  not  have  to  use  ordina;ry 
business  prudence  in  the  conduct  of  your  business.  You 
have  changed  to  natural  gas,  and  in  that  change  you  had  to 
abandon  certain  property  which  any  business  would  have 
to  do,  and  in  view  of  the  fact  you  are  a  public  utility,  we 
will  say  that  you  are  relieved  from  the  ordinary  responsi¬ 
bility  which  an  individual  would  have  to  assume. 

Now  the  question  that  I  have  to  decide  is  whether  that 
amounts  to  the  Commission  making  itself  a  wet  nurse  for  tlie 
public  utility.  If  that  is  true,  is  that  arbitrary  and  capricious 
conduct  ?  That  is  what  I  have  got  to  decide,  as  I  understand 
it. 


30 


Then,  another  thing  is  this  $2,797,000  representing  the 
amortized  cost  of  converting  consumer  appliances  to  handle 
natural  instead  of  manufactured  gas. 

Well,  the  plaintiff,  I  presume,  vrill  say  that  the  public 
utility  decided  to  go  in  the  natural  gas  business,  because 
it  thought  it  was  a  better  business  for  the  public  utility,  and 
when  it  did  it,  in  the  ordinary  course  of  business,  it  assumed 
certain  liabilities  amounting  to  $2,797,000,  which,  ordinarily, 
any  business  would  have  to  assume  who  decided  to  change 
their  mode  of  operation. 

114  The  same  question  arises  as  to  whether  or  not  when 
that  is  put  on  the  public  by  the  Commission,  that 
amounts  to  arbitrary  and  capricious  conduct.  Certainly,  it 
seems  to  me,  that  would  be  the  case  in  a  private  business 
which  was  not  a  public  utility.  "WTiether  that  would  be  the 
answer  in  the  case  of  a  public  utility,  I  would  not  know 
without  further  investigation.  I  do  not  know  anything 
about  it. 

The  public  utility  would  say,  “No,  we  are  in  the  hands  of 
the  Commission,  we  cannot  make  all  the  money  we  want; 
we  are  limited  to  what  they  say  is  a  fair  return,  and  there¬ 
fore  we  are  entitled  to  be  considered  in  a  different  category 
than  an  ordinary  business  operation.” 

Then  the  public  comes  back  and  says,  “Well,  now,  that 
is  all  true,  but  you  have  a  monopoly,  and  we  cannot  do  any¬ 
thing  about  it;  and  we  have  to  use  your  gas  whether  we 
want  to  or  not.” 

So,  I  am  not  able  to  say  at  this  point,  just  as  I  was  not 
able  to  say  yesterday  afternoon,  whether  or  not  anything 
which  the  Commission  has  done  amounts  to  arbitrary  and 
capricious  conduct. 

•  •••••• 

127  The  Court :  You  are  referring  now  to  the  accelerated 

depreciation  item,  aren’t  you? 

Mr.  Harrison:  At  the  moment  I  was  referring  to  that 
amortized  conversion  cost  of  $3,000,000.  Of  course,  the 
precedent  is  the  same  as  to  the  abandoned  property. 

The  Court:  What  I  was  referring  to  was  this  $200,000 
item  representing  10  percent  of  the  amortized  cost  of  the 
abandoned  property. 
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Mr.  Baker  thought,  as  I  understood  him,  and  as  it  ap¬ 
peared  to  me,  the  allowance  of  additional  $1,744,000  in  the 
rate  base,  and  the  allowance  of  an  operating  revenue  deduc¬ 
tion  of  $200,000,  representing  10  percent  of  the  unamortizsd 
cost  of  the  abandoned  property,  was  a  double  allowamje. 
That  is  what  he  was  discussing,  and  that  was  the  questiop  I 
asked.  You  have  not  been  referring  to  that  $200,000  item 


137  Mr.  Harrison ;  May  it  please  the  Court,  may  I  a<|id 
just  one  other  point  on  this  matter  of  amortizatic|n, 

and  try  to  distinguish  between  -what  Mr.  Baker  character¬ 
ized  as  duplicated  return.  Let’s  make  it  as  simple  as  Ve 
can,  of  a  utility  investing  in  a  piece  of  property.  Lell’s 
say  that  it  cost  $200 ;  that  is,  initial  investment,  and  that  its 
rate  base,  to  illustrate,  is  that.  Now,  it  is  calculated  by  tpe 
best  evidence  available  that  that  piece  of  property  will  laist 
ten  years.  That  being  true,  then,  the  company  would 

138  be  entitled  to  charge  as  an  operating  income  deduc¬ 
tion  each  year  of  $20  over  the  life  of  the  property. 

At  the  same  time,  while  it  has  got  that  $200  invested,  tjie 
company  is  entitled  to  its  return  on  that  property,  ji^st 
as  a  bank  is  entitled  to  return  on  its  property,  and  ^t 
back  the  principal. 

There  is  no  duplication  merely  because  the  company  gets 
a  return  on  that  investment,  and  the  depreciation  is  also 
charged  because  that  amount  is  on  the  unrecovered  cost. 

You  see,  that  $200  is  getting  $20  less  each  and  every  year. 
At  the  end  of  the  first  year,  it  -will  be  $180,  and  right  on 
down  until  next  to  the  last  year,  it  would  be  $20  and  the 
last  year  it  would  be  zero. 

That  is  exactly  what  is  done,  because  the  rate  base  estap- 
lished  by  the  Commission  here  is  on  the  actual  cost,  less  the 
accrued  depreciation. 

Now,  that  is  the  rate  base,  and  as  that  property  goes 
out,  the  old  property  is  already  in,  as  it  goes  out,  being  us(Ki 
up  in  service,  it  is  being  constantly  diminished.  The  prin¬ 
cipal  is  the  same.  In  effect,  on  the  three  million  dollaijs, 
the  company  has  been  the  banker  to  us.  | 

The  Court :  When  the  $200  is  paid,  the  rate  base  stays  ^s 
if  the  $200  never  had  been  paid,  doesn ’t  it  ?  j 
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Mr.  Harrison:  In  that  case,  I  ^ave  ten  years.  There  is 
no  rate  base.  It  has  gone  out.  Of  course,  if  they  invest  in 
new  property — say  two  years  late,  invest  $500  more, 

139  you  have  $500 — then  you  start  with  a  new  rate  base. 

The  Court:  Suppose  with  that  $200  you  bought  a 
piece  of  property  and  pay  the  $200  off,  of  course  your 
operating  revenue  goes  out ;  but  you  still  have  the  property, 
and  you  still  will  make  a  rate  base  on  that  property. 

Mr.  Harrison:  No,  sir,  not  in  the  illustration  I  gave  you. 
If  you  are  speaking  about  land,  yes.  That  is  not  depreciated. 
Neither  is  it  increased  because  of  increasing  value.  But, 
you  have  a  piece  of  property  that  is  depreciable.  I  am 
speaking  about  depreciable  property,  not  land.  If  you  invest 
in  machinery  or  equipment,  the  $200,  you  begin  to  depredate 
it  the  first  year  $20  on  a  ten-year  life  basis ;  every  year  you 
take  off  $20. 

The  Court:  That  may  be  the  customary  way  that  it  is 
done  at  this  time. 

Mr.  Harrison :  That  is  the  way. 

The  Court:  It  may  have  been  found  to  be  an  equitable 
process.  But,  certainly  there  is  no  doubt  about  the  fact 
that  the  company  is  being  protected  by  the  public  from  any 
danger  of  any  sort  of  a  loss.  In  other  words,  the  company 
does  not  have  to  be  managed  in  a  first  class  manner,  be¬ 
cause  it  seems  to  me  it  is  continuously  protected  from  any 
danger  by  virtue  of  unbusinesslike  management,  investment, 
and  so  on. 

Mr.  Harrison :  It  is  protected  only  in  this  way.  The 

140  Constitution,  of  course,  protects  one  from  unlawful 
use  of  its  property  without  just  compensation.  When 

you  take  one’s  property  and  use  it  for  the  public,  you  are 
within  that  constitutional  provision.  They  are  only  pro¬ 
tected  to  see  that  that  property  is  not  used  for  less  than 
a  fair  return.  In  the  illustration  I  gave  you  at  the  end  of 
ten  years  there  is  no  rate  base  in  the  $200  item.  It  is  gone ; 
there  is  nothing  there. 

The  Court:  I  understand  that.  But  it  still  had,  during 
the  ten  years  the  benefit  of  deduction  of  $200,  and  $180,  and 
so  on,  from  its  earnings,  from  its  net  earnings.  I  may  have 
not  used  the  right  term. 
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Mr.  Harrison:  On  the  $200  first  invested,  for  the  fir^t 
year,  they  are  entitled  to  charge  as  operating  income  deduc¬ 
tion  the  item  of  $20  as  depreciation. 

At  the  end  of  that  year,  you  have  a  new  rate  base.  That 
is  $180.  Another  year  passes  and  you  take  out  $20  more 
for  depreciation.  Then  your  rate  base  is  $160  at  the  efid 
of  the  second  year. 

The  Court:  Of  course,  you  may  be  able  to  establish  the 
fact  that  these  various  allowances  that  you  are  discussing 
have  become  so  customary  that  it  cannot  under  any  circuih- 
stances  be  called  an  arbitrary  and  capricious  exercise  of 
discretion  by  the  Commission.  But,  apparently,  the  practices 
that  we  have  been  discussing  for  the  last  day  and  la 

141  half,  it  seems  to  me,  up  to  this  time,  disclose  the  fayt 
that  the  public  is  simply  a  wet  nurse  for  the  pubLjc 

utility.  That  is  the  way  it  looks  to  me,  and  the  public 
protects  them  from  any  ^flSculty  they  might  get  into  from 
more  or  less  irresponsible  management.  I 

Mr.  Harrison :  I  do  not  believe  that  is  quite  the  situation, 
for  this  reason.  For  instance,  in  the  12  months’  periold 
ended  May  31, 1949,  the  company  did  not  get  the  return  that 
the  Constitution  gives  it.  They  are  not  raising  any  point 
about  that  now,  because  they  did  the  best  they  could  by 
coming  to  the  Commission,  asking  for  a  rate  increase,  whicn 
they  got.  They  asked  for  $900,000,  which  they  said  would 
still  give  them  less  than  a  6  percent  return.  The  Commis¬ 
sion  did  not  allow  $900,000.  The  Commission,  in  exercis¬ 
ing  its  discretion,  upon  the  testimony  before  it,  found  thajt 
$750,000,  while  it  would  not  give  them  the  full  constitutional 
return,  they  were  entitled  to,  but  at  least  would  bring  them 
within  an  approach  of  that,  giving  effect  to  possible  inl- 
crease  in  business  that  might  bring  them  up  to  at  least  a 
reasonable  return.  ! 

The  company  did  not  for  that  period  earn  a  return  tha^ 
the  Constitution  protected.  The  public  has  not  wet-nursed 
the  company  in  that  respect  whatever.  All  the  company  is 
entitled  to  is  a  fair  return  upon  its  investment,  and  the  Com¬ 
mission  has  allowed  in  this  case  something  less  than 

142  what  this  court  said  was  a  fair  return,  because  thi^ 
court  in  1944  said  the  5^/2  percent  was  not  a  fai^* 

return.  Actually,  last  year,  for  that  12-months  period,  th^ 
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company  earned  less  than  this  court  held  what  was  a  fair 
return. 

The  Court:  I  wish  that  I  was  an  expert  analyst.  I  am 
not.  American  Telegraph  and  Telephone  Company  is  bound 
by  all  these  rules  and  regulations  that  you  are  talking  about, 
and  yet  they  are  paying  9  percent  on  their  stock.  Where 
does  it  come  from?  I  do  not  know  how  they  do  it,  but  they 
do  it. 

Mr.  Harrison :  I  do  not  know  either,  except  that  it  comes 
from  the  various  companies. 

The  Court:  Various  companies  are  supposed  to  be  con¬ 
trolled  by  impartial  commissions,  and  so  on,  regulated,  and 
all  that  stuff.  But  the  fact  remains  that  the  stockholder 
gets  9  percent  on  his  investment,  annually. 

Mr.  Harrison :  Yes  sir ;  and  I  suppose  he  is  very  happy 
to  have  that. 

The  Court :  I  guess  he  is ;  but  the  public  is  paying  for  it. 

Mr.  Harrison:  In  this  case,  the  W'ashington  Gas  Light 
Company  is  not  tied  up  with  any  other  company. 

The  Court :  I  know ;  but  the  difficulty  is  I  have  got  to  study 
this  thing  mighty  carefully,  because  you  know  the  utilities 
have  learned  how  to  do  this  and  that  and  the  other  in 
some  way  to  get  money,  although  they  do  not  appear 
143  to  earn  6  percent  on  their  investment.  I  do  not  know 
how  they  do  it.  I  am  going  to  try  to  find  out  before 
we  get  through  with  this  case. 

Mr.  Harrison :  We  hope  you  will  delve  very  fully  in  this. 
Your  Honor  is  aware  in  recent  years  there  has  been  the 
strictest  kind  of  regulation.  Today  we  have  administra¬ 
tive  bodies  that  handle  so  many  matters  that  we  have  grown 
away  from  the  old  concept  of  legislation  that  used  to  fix 
rates.  Congress  used  to  fix  rates  for  this  company  prior 
to  1913.  The  regulatory  bodies  are  more  alert  to  their 
obligation  to  the  public  in  recent  years  than  in  the  former. 

I  must  sav  that  so  far  as  the  record  is  concerned,  that 
the  Public  Utilities  Commission  of  the  District  of  Columbia 
occupies  an  enviable  position  in  that  respect. 

The  Court :  I  have  no  reason  to  doubt  it.  I  have  no  reason 
to  dispute  what  you  have  said  at  all. 

•  •••••• 
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173  Mr.  Harrison :  The  other  question  I  wish  to  discuss, 
relates  to  what  Mr.  Baker  says  has  the  effect  of  fixrig 
the  rates,  by  Commission's  Order  3600,  retroactive. 

The  Commission  had  hearings  sometime  in  the  summer  of 
1949,  and  those  hearings  ran  on  for  several  months,  at 
intervals,  and  finally  ended,  I  believe,  sometime  in  ttie 
early  fall  | 

The  Commission  issued  its  order  on  November  7,1  I 
believe,  and  provided  that  the  rates  ordered  there  should 
be  put  into  effect  on  the  billing  date  beginning  November 
16.  Mr.  Baker  says  that  that  has  the  effect  of  making  the 
rates  retroactive. 

In  that  connection,  I  call  Your  Honor’s  attention  to 
paragraph  28  of  the  Act  creating  the  Commission.  That 
is  in  the  pamphlet  I  gave  you,  and  the  paragraph  I  men¬ 
tioned  just  before  noon. 

I  should  like  to  just  read  part  of  that  paragraph.  That 
paragraph  provides: 

‘^No  change  shall  be  made  of  schedules  on  file  with  the 
Commission  except  upon  ten  days  notice  to  the 
174  Commission,  and  all  such  changes  shall  be  plair  ly 
indicated  upon  existing  schedules  or  by  fili  ig 
new  schedules  in  lieu  thereof  10  days  prior  to  the  tii|Qe 
the  same  are  to  take  effect.” 

Paragraph  62,  which  is  Section  43-702  of  the  Code,  pro¬ 
vides  as  follows: 

“That  the  Commission  may  at  any  time  upon  notice 
to  the  public  utility  and  after  opportunity  to  be  heard, 
as  provided  in  paragraph  40  of  this  section,  resciid, 
alter,  or  amend  any  order  fixing  any  rate  or  rates,” - 

et  cetera. 

It  is  quite  plain  from  those  provisions  of  the  statute  that 
Congress  has  not  fixed  a  particular  time  within  which  tbe 
Commission’s  order  may  be  made  effective.  Under  tliis 
statute,  as  we  conceive  it,  after  the  Commission  held!  a 
hearing,  and  this  hearing  was  held  after  ample  noti^, 
lasting  over  months,  the  Commission  may,  under  paragraph 
62  of  the  Act,  at  any  time  amend  a  rate  order.  | 
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Congress  has  not  seen  fit  to  limit  the  time  within  which  it 
might  make  its  order  effective.  I  call  attention  to  the  fact 
that  nowhere  in  the  paragraphs  that  I  read  to  the  Court  this 
morning  was  there  provision  that  the  rates  to  be  made 
effective  by  the  Commission's  order  contained  language  to 
this  effect,  “to  be  applied  in  the  future,  or  to  be 

175  effective  in  the  future.’^  There  is  no  such  language 
in  the  Act. 

The  Court:  What  he  says,  as  I  understand  it,  is  that  it 
may  affect  and  it  will  affect  different  users  unequally,  and 
he  says  the  Commission  has  no  right  to  do  it.  That  is  the 
strength  of  his  argument. 

Mr.  Harrison :  He  did  say  that,  but  that  is  another  allega¬ 
tion  from  the  one  I  had  reference  to. 

The  Court :  You  need  not  accent  what  you  have  discussed. 
This  other  thing  is  interesting. 

Mr.  Harrison :  On  this  aspect  of  the  case  Your  Honor  has 
just  mentioned,  that  the  rates  may  apply  differently  to 
different  people,  of  course,  that  is  not  an  uncommon  practice. 
That  has  always  been  the  practice  in  rate-making,  by 
classification  of  groups.  As  the  Court  well  knows,  as  the 
courts  have  many  times  said,  any  classification  or  different 
treatment,  provided  it  is  based  upon  reasonable  rules  ap¬ 
plicable  to  justification,  is  valid. 

In  that  connection  I  call  the  Court’s  attention  to  the  fact 
that  there  is  testimony  from  two  witnesses  on  the  appli¬ 
cation  of  these  schedules  of  rates  that  were  supplied  to 
the  Commission.  The  Commission  did  not  accept  the  first 
group  of  rates  submitted  to  it  by  the  company.  As  a  matter 
of  fact,  the  company  proposed  rates  that  would  carry  into 
effect  that  would  produce  $900,000  additional  gross  revenue. 

The  Court :  That  is  not  what  you  are  discussing 
now? 

176  Mr.  Harrison:  Not  at  this  time. 

The  Court:  I  am  not  particularly  interested  in 
that  point  at  this  time. 

Mr.  Harrison:  Coming  to  the  question  whether  or  not 
the  rates  are  retroactive,  I  say  that  there  is  no  specific 
language  in  the  Act  which  says  the  rates  which  the  Com¬ 
mission  shall  determine  shall  be  applied  in  the  future. 
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or  to  be  effective  in  the  future  or  for  future  use;  there  is 
no  such  language  in  there. 

There  is  language  in  some  of  the  cases,  and  I  think  ] per¬ 
haps  Mr.  Baker  might  have  cited  one  of  them — ^For  instance, 
in  the  case  of  Public  Utilities  Commission  of  Ohio  v.  United 
Fuel  Gas  Company,  317  U.  S.,  456,  in  that  case  the  sta  tute 
provided  that  the  rates  to  be  fixed  by  the  Commission — 
and  I  am  quoting  this  from  the  Court’s  decision: 

‘‘.  .  .  shall  thereafter  be  changed, ” - 

and  again  in  another  case  of  Railroad  Commission  v.  Pacific 
Gas  and  Electric  Company — I  think  Mr.  Baker  mentioned 
that  case. 

The  Court:  I  may  have  misunderstood  it,  but  as  I  under¬ 
stand  him  he  says  that  in  view  of  the  fact  that  meters  are 
read  practically  every  day  in  the  year,  it  will  necessarily 
make  the  application  of  the  rates  different  to  different 
people. 

Mr.  Harrison:  That  is  right.  I 

The  Court :  I  suppose  he  means  that  is  illegal,  t  do 
177  not  know  if  he  is  approaching  the  Constitution.  He 
says  that  is  not  right,  they  cannot  do  that.  I  asked 
him  about  the  alternative.  As  far  as  I  can  tell,  it  seems 
to  me  that  is  the  only  thing  they  can  do.  I  do  not  see  liow 
they  could  ever  practically  apply  it  any  other  way. 

•  •••*•* 

179  Mr.  Harrison ;  The  next  billing  date,  the  next  meter 
reading  date,  just  like  this  order  here.  The  particular 
appellant  there,  or  petitioner,  contended  that  since  the 
ordinance  was  passed  on  January  29,  and  the  billing  date 
— that  happened  to  be  a  small  town  where  they  read  the 
meters  all  the  same  day — and  the  billing  date  appeared 
the  same  day,  and  the  Court  said.  No.  Those  rates  'w  ere 
put  into  effect  the  very  day  the  ordinance  was  passed,  and 
the  Court  said  it  was  an  unlawful  rate. 

I  cite  another  case  by  the  Supreme  Court  of  the  United 
States.  That  is  U.  S.  v.  New  York  Central  Railroad  Cbm- 
pany,  279  U.  S.,  73. 


38 


In  this  case,  the  railroads  had  filed  with  the  Interstate 
Commerce  Commission  petition  for  adjustment  of  compensa¬ 
tion  for  carrying  mail  and  from  dates  prior  to  the 
180  application  with  the  Commission. 

Later  on,  after  further  hearing,  and  after  further 
consideration,  the  Court  decided  that  it  could  make  the 
rates  effective  to  the  date  of  the  filing  of  the  application, 
and  it  so  did  make  the  rates  effective,  not  at  the  time  of 
the  issuance  of  the  order,  but  at  the  time  the  application 
was  filed  with  the  Commission,  and  that  was  contested. 

Mr.  Justice  Holmes  wrote  the  decision  in  that  case,  and 
I  should  like  to  read,  with  the  Court’s  permission,  one  short 
statement  from  the  Court  in  that  case; 

“If  the  claim  of  the  railroads  is  just  that  they  should 
be  paid  from  the  moment  when  the  application  is 
filed” - 

I  am  sorry. 

“If  the  claim  of  the  railroads  is  just,  they  should 
be  paid  from  the  moment  when  the  application  is  filed. 
In  fact,  the  necessary  investigation  takes  a  long  time, 
in  these  cases  years,  but  reasonable  compensation  for 
the  years  thus  occupied  in  the  investigation  is  a  con¬ 
stitutional  right  of  the  companies,  no  less  than  it  is 
for  the  future.  This  being  so,  and  the  Interstate  Com¬ 
merce  Commission  being  the  tribunal  to  which  the 
railroads  are  referred,  it  is  a  natural  incident  of  the 
jurisdiction  that  it  should  be  free  to  treat  its  deci¬ 
sion  as  made  at  once.  We  put  our  decision 
181  not  on  any  specific  phrase,  but  on  the  reason¬ 
able  implication  of  an  authority  to  change  the 
rates  of  pay  which  existed  from  the  day  when  the 
application  was  filed.  The  manifest  intent  to  refer 
all  the  rights  of  the  railroads  to  the  Interstate  Com¬ 
merce  Commission,  and  the  fact  that  unless  the  Com¬ 
mission  has  the  power  assumed  a  part  of  the  railroad’s 
constitutional  rights  will  be  left  in  the  air.” 

The  Court :  They  would  be  left  in  the  air  anyhow.  How 
could  they  go  back  30  years  and  collect? 
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Mr.  Harrison;  They  could  not.  So  with  the  Washington] 
Gas  Light  Company.  While  the  Commission’s  own  witness! 
showed  that  it  did  not  earn  a  fair  return  for  the  12  months! 
ended  May,  1949,  that  company  is  not  trying  to  recoup  any 
loss.  The  Commission  has  not  given  it  to  them.  The 
Commission  has  no  such  authority - 

The  Court ;  As  I  understand  it.  Justice  Holmes  said  the 
ICC  did  have  the  authority  in  that  case.  How  about  the 
practical  application  of  it  ?  How  could  you  ever  get  freight 
rates  and  passenger  rates  and  so  on? 

Mr.  Harrison :  Of  course,  the  ICC  does  have  this  authority 
that  the  Public  Utilities  Commission  does  not  have.  The 
ICC  does  have  authority  to  make  reparation  awards.  So  a 
person  a  year  or  two  years  later  brings  a  petition  before  the 
Commission  on  a  charge  that  the  rates  are  improperj 
182  or  unlawful,  and  the  Commission  can  make  a  determi^ 
nation.  Now,  the  shipper  in  that  case  can  either  go 
before  the  Commission  for  administrative  decision  thereJ 
or  he  can  go  before  the  Court.  He  cannot  go  before  born 
for  the  determination  of  the  reparation  award.  ! 

The  Court:  That  is  a  different  proposition.  I  do  not 
know  how  Justice  Holmes  thought  a  railroad  could  go  back] 
several  years  and  ever  collect  the  additional  passenger  rate 
out  of  the  passenger,  or  freight  out  of  the  shipper.  I  do  notj 
see  how  in  the  world  as  a  practical  proposition  it  could  bej 
done. 

Mr.  Harrison:  It  could  not  be  done  in  that  kind  of  a 
case. 

The  Court :  That  is  what  Justice  Holmes  said.  Of  course! 
he  was  only  a  lawyer.  He  was  not  a  shipper.  1 

Mr.  Harrison;  Of  course,  he  said  the  Commission  could 
apply  that  rate  retroactively  to  the  time  of  the  filing  o^ 
the  petition.  He  did  not  say  they  could  go  back  to  a  period 
prior  to  that  time. 

The  Court :  After  they  filed  the  application,  the  passenger^ 
and  the  shippers  continued  to  pay  the  old  rate  until  the 
decision  was  rendered.  How  in  the  world  could  the  railJ 
road  go  to  every  passenger  and  every  shipper  and  get  thej 
then  retroactive  money  out  of  them?  | 

Mr.  Harrison:  It  could  not.  I 
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183  The  Court:  I  say  it  was  not  a  practical  decision, 
it  does  not  seem  to  me. 

Mr.  Harrison:  This  case  applied  only  to  the  mails,  of 
course. 

The  Court :  Yes,  they  could  get  it  out  of  the  Government, 
I  suppose. 

•  •••••• 

186  The  Court :  Eetroactive  feature,  to  me,  is  interest¬ 
ing.  There  is  a  question  in  my  mind  whether  tech¬ 
nically  you  have  a  right  to  treat  the  users  of  gas  in  different 
categories.  If  you  have  anything  to  say  about  that,  I  am 
interested  in  it. 

•  •••••• 

193  The  Court:  Pragmatic  adjustment — is  that  what 
you  think  is  done  in  this  case? 

Mr.  Berry:  Yes,  sir. 

194  The  Court:  Allowing  the  company  to  include  $1,- 
744,000,  and  allowing  the  companv  to  include 

$2,797,000? 

Mr.  Berry:  I  certainly  do. 

That  is  pragmatic  adjustment  this  Commission  made  in 
trying  to  reach  a  proper  end.  And,  as  the  Supreme  Court 
said,  in  the  Hope  Natural  Gas  decision : 

“It  is  the  end  result  that  counts. 

May  I  refer  to  that? 

The  Court :  I  am  not  going  to  stop  you.  I  mean,  I  want 
you  to  get  through.  When  I  interrupt,  it  does  not  interfere 
with  your  time  at  all.  I  have  been  just  wondering  about 
this  practical  situation,  this  pragmatic  situation,  all  through 
this  case,  whether  a  commission  has  got  a  right  to  grab  at 
something  because  the  utility  needs  the  money  and  is  en¬ 
titled  to  the  money,  as  a  practical  proposition,  or  it  does 
seem  to  me  it  is  my  idea  to  handle  public  utility — ^It  is  mighty 
difficult  for  a  Commission  to  guide  its  own  course,  if  it  has 
an  arbitrary  right  to  simply  grab  at  something  that 
ordinarily  it  could  not  utilize. 
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Now,  I  cannot  see,  np  to  this  time,  how,  except!  as  a 
pragmatic  proposition,  this  $1,744,000  is  allowable,  ot  this 
$2,797,000.  I  can  take  judicial  notice  of  the  fact  that  |abor, 
and  everything  else  has  increased,  tremendously  increased. 
But  I  would  like  for  you  to  explain,  in  so  far  as  yo|i  are 
able  to  do  it,  how  the  Commission  could  simply  $ay  it 

195  is  practically  necessary  for  us  to  increase  tbe  in¬ 
come  of  this  public  utility  and  therefore  we  I  have 

grabbed  this  property  that  has  been  abandoned  and!  also 
the  expense  which  was  incurred  by  the  utility  in  connebting 
up  its  users  after  the  conversion  to  the  natural  gas.  ^Dhat 
is  what  I  have  sort  of  seen  through  this  case. 

Mr.  Berry:  Yes,  sir. 

I  see  that  that  problem  is  disturbing  you. 

I  would  like,  if  I  may,  to  answer  it  in  a  couple  of  wayts. 

First,  under  the  statute,  which  says,  in  paragraph  2,|  that 
the  rates  are  required  to  be  reasonable,  just,  and  no^dis- 
criminatory ;  and  then  in  paragraph  41,  which  is  Sectiop  43- 
411,  the  Commission  has  the  power,  upon  an  investigatioin,  to 
determine  and  fix  rates,  tolls,  or  charges  which  sha^l  be 
just  and  reasonable,  and  if  the  Commission  finds  that  jit  is 
not  provided  a  reasonable  rate  or  reasonable  return  toi  the 
utility,  it  may  fix  a  reasonable  rate.  1 

It  then  comes  down  to  a  question  of  the  action  takeh  by 
the  Commission  in  determining  a  reasonable  rate,  and  Ithat 
action  is  based  upon  evidence  submitted  to  the  Commission. 

In  this  proceeding,  if  Your  Honor  please,  there  were 
2,000  pages  of  evidence. 

The  Court :  Do  not  scare  me  to  death  right  away. 

Mr.  Berry:  And  these  were  the  exhibits,  statistical 

196  exhibits,  many  pages,  all  of  which  were  submitted 
to  the  Commission  under  proper  procedure,  and  ydth 

proper  examination.  And  in  that  testimony  it  was  projved 
to  the  satisfaction  of  the  Commission  that  this  was  neefied 
for  this  company  to  enable  it  to  continue  to  operate.  I 

The  Court :  What  you  say  now,  as  I  understand  it,  and  I 
have  no  criticism  of  it,  is  that  the  Commission  found  tjhat 
the  utility  had  to  have  more  money,  and  they  tried  to  feet 
ahold  of  a  background  to  build  on  it.  I  just  do  not  se& — 
it  seems  to  me  it  would  have  been  better  for  them  to  d(!>  it 
without  bringing  in  abandoned  property,  and  connecting 
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up — the  necessary  work  that  the  public  utility  had  in  con¬ 
necting  up  with  the  customers. 

Mr.  Berry:  May  it  please  the  Court,  there  are  several 
ways  the  Commission  may  have  done  it  under  this  Supreme 
Court  decision.  It  could  have  done  it  by  striking  out 

abandoned  property’’  and  increasing  the  rate  of  return 
to  6y>  percent  or  7  percent.  This  Commission  might  have 
done  that.  Washington  Gas  Light  Company  did  have  a 
return  of  GYo  percent  quite  a  few  years  ago. 

The  Court:  Wouldn’t  that  have  been  better  than  to  drag 
in  this  stuff  that  may  plague  the  community  for  all  years 
to  come  ? 

Mr.  Berry :  No,  sir.  Because  this  Commission  has  adhered 
to  the  investment,  the  money  invested,  in  this  busi- 
197  ness,  and  that  investment  cannot  be  denied. 

The  Court :  I  cannot  see  anything  but  an  artificial 
validity  in  those  two  items,  to  save  my  life.  I  have  sweated 
over  it  ever  since  I  heard  of  it  yesterday  at  noon. 

Mr.  Berry:  May  I  undertake  to  explain  it  in  another 
way? 

I  would  like  to  refer  to  the  Hope  Natural  Gas  decision 
which  was  a  Federal  Power  Commission  case.  Federal 
Power  Commission  v.  Hope  Natural  Gas  Company,  320 
U.  S.,  595,  decided  by  the  Supreme  Court  on  January  3, 
1944. 

It  states,  in  part: 

“The  Federal  Power  Commission  established  an 
interstate  rate  base  for  Hope  Natural  Gas  Company  of 
$33,712,000.” 

And  the  evidence  which  had  been  submitted  to  the  Commis¬ 
sion,  estimates  of  the  value  of  the  rate  base  ranged  from 
figures  lower  than  that  to  a  top  figure  of  $105,000,000.  The 
Federal  Power  Commission  made  numerous  cuts  of  alleged 
value,  of  alleged  property,  and  stripped  the  rate  base  to 
$33,712,000.  Large  investments  in  oil,  wells  that  had  been 
drilled  were  ruthlessly  cut  away  by  the  Federal  Power 
Commission.  And  the  Supreme  Court  said  this - 
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First  it  approved  and  adopted  what  Mr.  Justice  Stoni 
said  about  the  pragmatic  adjustments — on  page  602 : 


^‘And  when  the  Commission’s  order  is  chall 
198  lenged  in  the  Court,  the  question  is  whether  that 
order  viewed  in  its  entirety  meets  with  this  re[ 
quirement  of  the  Act.  Under  the  statutory  standard 
of  “just  and  reasonable,”  it  is  the  result  reached,  not 
the  method  employed  which  is  controlling,  not  thi 
p  ragmatic  method  ’  ’ -  | 


if  Your  Honor  please,  not  whether  it  is  abandoned  propertyj 
The  Court:  You  are  rationalizing.  So  is  the  judge  wh< 
wrote  that  opinion.  It  seems  to  me  that  a  finding  base( 
upon  these  two  items,  if  it  is  supported  by  the  courts,  woul 
plague  this  jurisdiction  and  other  jurisdictions  for  a  greai 
many  years.  I  do  not  see  any  reason  why,  if  it  is  necessary 
to  bring  more  income  in,  the  Public  Utilities  Commissioii 
could  not  simply  say  so  in  plain  English  language,  and  allo\4 
them  to  raise  the  rates. 


But,  for  the  Supreme  Court  to  say,  as  you  say  it  seems 
to  have  said,  that  it  does  not  make  any  difference  how  they 
w-ent  about  it,  just  so  they  reached  a  conclusion  that  it  was 
fair  to  everybody — mean,  reach  a  rate  that  was  fair  to 
everybody — is  not  a  very  satisfactory  decision  to  make.  It 
is  mighty  confusing  when  the  Court  reaches  the  point  where 
it  has  to  reason  in  that  way.  It  is  not  any  worse  than  a  lot 
of  others. 

At  the  same  time,  it  is  not  too  good. 

Mr.  Berry:  I  submit  that  in  all  humility,  whether  we  like 
this  decision  or  not,  it  is  the  law  of  the  land  today. 
199  The  Court:  They  reverse  themselves  every  hour 
up  there,  as  far  as  that  is  concerned. 

Mr.  Berry:  They  have  upheld  this  decision  in  subsequent 
opinions.  This  has  been  followed  by  the  Court  of  Appeals 
of  the  District  of  Columbia,  in  the  case  Mr.  Harrison  cited 
this  morning,  the  Potomac  Electric  Power  Company  v. 
Public  Utilities  Commission — the  Court  of  Appeals  cited 
this  with  approval,  and  in  that  case  where  the  power  com¬ 
pany  said  the  Commission  made  a  mistake  because  it  did  not 
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file  a  valnation  called  for  by  paragraph  7  of  the  Act,  to  which 
Mr.  Baker  referred  yesterday,  the  Court  said  that  under 
the  statutory  standard  just  and  reasonable - 

“Under  the  Hope  Natural  Gas  it  does  not  make  any 
difference  as  long  as  the  end  result  reached  is  not 
unreasonable.’’ 

May  I  read  a  few  more  words  from  this? 

The  Court :  Certainly. 

Mr.  Berry:  This  was  the  opinion  given  by  Mr.  Justice 
Douglas  in  the  Hope  Natural  Gas  case  in  1944. 

The  Court:  Is  he  the  one  who  said  it  was  pragmatic? 

Mr.  Berry:  That  was  Chief  Justice  Stone.  He  adopted 
the  pragmatic  attitude,  however.  He  said  that  it  is  not 
theory,  but  the  impact  of  the  rate  order  is  what  counts.  He 
said: 

“If  the  total  effect  of  the  rate  order  cannot 
200  be  said  to  be  unjust  and  unreasonable” - 

The  Court:  It  is  a  good  thing  the  general  public  does 
not  have  to  read  those  opinions  and  attempt  to  understand 
them. 

Mr.  Berry:  — “if  the  total  effect  of  the  rate  order  cannot 
be  said  to  be  unjust  and  unreasonable” — and  those  are  the 
words  of  our  statute — 

“.  .  .  judicial  inquiry  under  the  Act  is  at  an  end. 
The  fact  that  the  method  employed  to  reach  that  result 
may  contain  infirmities  are  not  then  important” - 

The  Court:  What  you  mean  is  what  I  have  got  to  find 
out  is  whether  they  are  getting  too  much  money,  and  if  they 
are  not,  I  have  nothing  to  do  with  it? 

Mr.  Berry:  Yes,  sir;  that  is  what  this  decision  says. 

The  Court:  I  have  to  be  mighty  smart,  a  mighty  smart 
judge  to  figure  that  out,  when  I  know  nothing  about  it.  I 
could  not  know  anything  about  the  subject.  I  could  not  do 
anything - 

Mr.  Berry:  In  this  era  of  administrative  agencies’  expert 
authorities,  as  the  Supreme  Court  says,  they  are  the  people 
to  make  these  decisions,  and  unless - 
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The  Court:  But,  you  do  not  have  expert  authorities  SfS 
a  rule.  I  am  not  talking  about  this  one.  Generally,  yolu 
have  politicians  on  Commissions,  you  know. 

Mr.  Berry :  I  would  not  know  that.  All  I  know  is 
201  our  own  D.C. - 

The  Court:  I  think  you  know  about  that.  I  think 
everybody  else  does. 


204  The  Court :  Is  it  your  view  that  one  of  the  burdens 
the  plaintiff  assumes  at  least  is  to  show  affirmatively 

205  that  the  decision — ^not  the  reasons  for  the  decision-j- 
but  the  decision  itself  constituted  an  unreasonable 

rate,  and  unless  he  shows  that  affirmatively,  he  has  no  stand¬ 
ing  in  Court;  is  that  what  you  say? 

Mr.  Berry:  Yes,  I  do,  with  every  bit  of  emphasis  I  caja 
state  it  with.  That  is  what  the  Hope  decision  says.  Thait 
is  what  he  must  prove  if  he  is  going  to  demonstrate  thait 
the  rates  promulgated  by  this  order  are  in  any  respeo 
unreasonable  or  unjust,  or  discriminatory  under  paragrap 
2,  which  is  the  standard  to  which  the  rates  must  be  measure 
That  is  his  obligation  and  duty  under  the  decision  of  th 
Hope  Natural  Gas  Company  case.  And  he  has  not  showh 
that;  he  has  not  discussed  it  to  the  Court. 

The  Court:  Is  there  anything  in  the  record,  anyth! 
in  the  evidence,  that  ■wdll  show  it,  the  evidence  taken  b 
the  Commission? 

Mr.  Berry:  May  it  please  the  Court,  the  record  is  full- 
there  were  three  days  spent  on  a  discussion  of  the  various 
types  of  rate  schedules.  They  were  submitted  in  detail. 
The  "way  that  they  were  developed  was  explained :  First  bjj^ 
an  engineer,  and  then  by  the  vice  president  of  the  Washing¬ 
ton  Gas  Light  Company. 

A  statistical  tabulation  showing  the  effect  on  every  pos¬ 
sible  type  of  customer  vras  submitted  to  the  Commission  in 
those  exhibits.  It  showed  the  effect  on  cents  per  billi 

206  every  bill  that  would  be  rendered,  how  much  it  would 
be  increased,  for  every  type  of  service.  The  recorcl 

is  full  of  evidence  on  that  subject,  and  there  is  no  competent 
evidence  contradicting  the  company’s  evidence  in  that  rej 
spect.  The  record  stands  unchallenged  in  that  respect. 
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The  Court ;  Your  view  is  that  there  is  affirmative  burden 
upon  the  plaintiff  to  show  that  the  result  will  be  an  unrea¬ 
sonable  charge;  and  if  he  fails  in  that  one  respect,  he  fails? 

Mr.  Berry:  Positively. 

The  Court:  Under  the  Hope  decision? 

Mr.  Berry:  Under  the  Hope  decision. 

The  Court:  I  see.  ' 

t 

•  ••••••  I 

224  Proceedings 

The  Court :  Before  you  begin,  there  are  one  or  two  ques¬ 
tions  I  would  like  to  ask  you.  It  will  not  come  out  of  your 
time.  As  I  said  before,  the  Court  is  not  going  to  cut  any¬ 
body  off. 

How  does  the  company  arrange  payment,  the  amortiza-  ' 
tion,  and  how  does  that  affect  the  expense  to  the  public? 
Just  explain  that  bookkeeping  proposition.  I  do  not  know 
how  you  do  it. 

Mr.  Berry:  The  amount  is  included  in  operating  ex-  i 
penses,  Your  Honor,  which  means  that  when  the  Commission 
considers  the  company’s  earnings,  to  determine  whether 
its  earnings  are  too  high  or  too  low,  the  Commission  consid¬ 
ers  the  total  operating  revenues  of  the  company,  and  then 
considers  deductions  from  operating  revenues,  which  in-  ! 
elude  cost  of  natural  gas,  cost  of  wages  and  salaries,  charge¬ 
able  to  operations,  property  taxes -  i 

The  Court:  Amortization? 

Mr.  Berry:  Amortization  and  depreciation.  And  then  i 
arrives  at  a  figure  known  as  net  operating  earnings,  which 
is  the  amount  known  as  the  return,  and  that  is  the  6  per¬ 
cent,  or  whatever  the  Commission  allows. 

The  Court :  I  was  under  the  impression  that  the  6  percent 
was  allowed  on  the  capital  investment.  Am  I  wrong  about  i 
that? 

Mr.  Berry :  No,  you  are  not  wrong  about  that.  The 

225  6  percent  is  allowed  by  this  Commission  on  the 
amount  invested  in  the  facilities,  and  in  the  service 

to  the  public.  That  amount  is  the  same  amount  as  the  capi-  , 
tal  invested,  which  consists  of  the  dollars  invested  by  in¬ 
vestors  in  capital  stock,  in  preferred  stock,  in  bonds,  in  bank 
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loans,  elements  of  that  sort.  That  comprises  the  capital  of 
the  company,  which  the  company  has  borrowed  from  inves¬ 
tors,  which,  in  turn,  the  company  has  put  into  the  business. 

Now,  the  Commission  looks  at  it  from  the  amount  of  the 
total  investment  in  the  business.  As  you  understand,  the 
Commission  deducts  the  depreciation. 

The  Court:  As  I  understand  you,  the  company  has  no 
right,  of  its  own  volition,  to  raise  a  rate  because  of  amor  ti- 
zation;  it  still  has  to  get  an  order  from  the  Commission? 

Mr.  Berry:  Correct. 

The  Court :  As  I  understand  it,  all  of  these  considerations 
the  Commission  took  into  account  in  fixing  the  rate;  that 
is,  the  increased  rate? 

Mr.  Berry:  Yes,  sir,  they  did. 

The  Court:  Proceed. 

•  •••••• 

226  The  Court :  I  would  like  for  you,  if  you  see  fit,  to 
argue  the  validity  of  this  $1,744,000  and  the  $2,797,- 

000.  This  Court,  when  it  has  a  case,  it  dreams  about  it, 
thinks  about  it,  twists  it  up  in  its  mind,  back  and  forth. 

One  of  the  things  that  the  Court  now  feels  it  should  talce 
into  serious  consideration  is  the  question  as  to  whether 
or  not  this  $1,744,000  is  a  business  expense.  Second,  is 
whether  the  $2,797,000  is  a  business  expense,  and  whether  or 
not  allowance  of  6  percent  is  business  expense,  or  allow(‘d 
on  a  business  expense.  As  the  Court  understands  it,  it  is 
allowed  on  the  capital. 

If  the  Commission  has  a  right  to  include  one  busii- 

227  ness  expense,  it  seems  to  me  it  has  a  right  to  include 
another,  and  aside  from  every  other  consideration, 

it  does  seem  to  me  that  a  precedent  which  would  allow  a 
public  service  corporation  to  receive  its  6  percent  on  i|ts 
investment,  and  also  6  percent  on  its  normal  business  ek- 
penses  would  be  a  very  bad  precedent,  and  second,  as  far 
as  I  now  know,  it  is  not  contemplated  by  the  statute. 

I  would  like  to  hear  you  on  those  two  things.  That  is 
really  all  I  am  interested  in. 

Mr.  Berry :  Thank  you.  I  shall  be  glad  to  address  myself 
to  them  immediately.  i 
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On  the  matter  of  business  expense,  paragraph  42  of  the 
statute,  which  is  Section  43-412  of  the  D.  C.  Code,  does  con¬ 
template  that  there  will  be  interest  allowed  on  this  type  of 
business  expense. 

The  Court:  Read  that  to  me,  please. 

Mr.  Berry;  I  will  quote  from  this  paragraph  42: 

“That  the  expenses  of  any  investigation,  valuation,  re¬ 
valuation  or  proceeding  of  any  nature  by  the  Public  Utilities 
Commission  of,  or  concerning  any  public  utility  operating 
in  the  District  of  Columbia,  and  all  expenses  of  any  litiga¬ 
tion,  including  appeals  arising  from  any  such  investigation, 
valuation,  revaluation,  or  proceeding,  or  from  any  order 
or  action  of  the  said  Commission  shall  be  borne  by  the  public 
utility  .  .  .  revalued  or  otherwise  affected,  as  a  special 
franchise  tax,  in  addition  to  all  other  taxes  imposed  by  law, 
and  such  expenses  with  interest  at  6  percent  per  annum  may 
be  charged  to  operating  expenses  and  amortized  over  such 
period  as  the  Public  Utilities  Commission  shall  deem  proper 
and  be  allowed  for  in  the  rate  to  be  charged  by  such 
utility.’’ 

228  The  Court:  The  Court  does  not  think  that  section 
has  any  application  to  either  of  those  two  items. 

Mr.  Berry:  May  I  tell  you  why  and  where  I  think  the 
application  is? 

The  Court :  Yes. 

Mr.  Berry:  This  applies  to  a  certain  type  of  expense, 
which  the  law  says  shall  be  borne  by  the  utilities  in  this 
area.  It  is  an  expense  which  was  expected  to  be  a  large 
expense  in  the  time  that  this  statute  was  written,  and  when 
valuations  were  made  of  public  utilities,  of  Washington 
Gas  Light  Company,  of  Potomac  Electric  Power  Company, 
the  expenses  of  those  valuations  were  large  sums  of  money 
— they  were  so  large  that  Congress  thought  that  the  Com¬ 
mission  might  want  to  decide  to  spread  the  absorption  of 
those  expenses  over  several  years,  more  than  one  year; 
the  purpose  being  not  to  distort  the  operating  expenses 
of  a  utility  during  a  particular  time. 

The  Court:  You  will  have  to  do  better  than  that. 

229  The  Court  does  not  think  it  has  the  slightest  appli¬ 
cation  to  these  two  items. 

Mr.  Berry :  The  application  is  that  this  is  what  Congress 
said  with  respect  to  a  large  item  of  operating  expense. 
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Now,  the  $2,797,000  is  an  operating  expense  charged  ty 
order  of  the  Public  Utilities  Commission  of  the  Distrbjt 
of  Columbia,  and  by  that  order  it  is  put  into  the  same 
category  as  the  type  of  expense  referred  to  in  this  stat¬ 
ute,  an  expense  of  an  investigation,  and  the  Commission  hhs 
applied  the  same  reasoning  to  it — first,  that  it  shall  be  amoj'- 
tized  over  a  period  of  years,  ten  years  as  the  statute  say^ ; 
second,  that  it  shall  be  allowed  for  in  the  rates  to  be  charged 
the  utility  as  the  statute  says;  and  third,  the  Commissidn 
has  said  that  interest  shall  be  paid  on  it,  just  as  the  statuie 
says,  for  this  type  of  other  expense. 

The  two  t3rpes  of  expenses  are  parallel.  Your  Honor,  an 
operating  expense  too  large  to  be  absorbed  in  a  single  yea  r. 
On  top  of  that,  as  a  business  expense - 

The  Court :  I  am  not  discussing  now  the  amortization.  ]!t 
is  perfectly  evident  it  has  to  be  amortized  through  a  period 
of  years.  But  there  is  nothing  in  the  statute,  in  my  judg¬ 
ment,  in  which  you  have  read,  which  includes  either  one  c  f 
those  items. 

Mr.  Berry:  I  quite  agree  with  you.  I  am  reasoning  by 
analogy.  I  am  reasoning  by  analogy,  and  saying  ths.t 
230  the  two  types  of  expenses  are  similar,  and  that  tl^e 
statute  says  one  type  of  expense  shall  be  treated  thijs 
way.  I  am  saying  by  analogy  this  other  type  of  expense 
should  be  treated  the  same  way  as  the  commissions  and 
courts  throughout  this  land  have  held  that  it  should  be 
treated. 

The  Court:  I  am  not  criticizing  the  amortization.  Thait 
has  got  to  be  done. 

Mr.  Berry :  I  do  not  believe  I  understand  just  what  phase 
of  it  you  are  criticizing. 

The  Court :  As  I  understand  it,  the  Commission  in  fixin:y 
the  amount  that  your  client  could  charge  allowed  as  part 
of  the  rate  base,  this  $1,744,000,  and  also  the  $2,900,000.  I 
will  call  it  $3  million.  I  say  that  in  my  judgment  there  i^ 
nothing  in  that  statute  which  permits  that  being  put  i|i 
the  rate  base. 

Mr.  Berry:  The  argument  that  I  am  offering  to  Your 
Honor  on  the  statute  applies  only  to  the  second  item,  that 
is  the  $2,900,000,  which  is  in  a  slightly  different  categor;^ 
on  the  books  from  the  $1,700,000. 
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The  Court :  I  do  not  think  that  statute  applies  to  either 
one  of  them.  You  say  it  was  by  analogy.  That  is  too  mys¬ 
tical  for  my  mind.  I  cannot  get  that  at  all. 

Mr.  Berry;  May  I  point  out  that  this  section,  which 

says,  .  .  and  such  expenses’’ - 

The  Court:  I  will  admit  that  the  Supreme  Court 

231  judge  might  be  able  to  do  it,  who  has  been  a  school 
teacher  all  his  life,  and  who  has  never  been  in  a  court¬ 
room  since  he  has  been  borne ;  but  I  cannot  do  it. 

Mr.  Berry;  The  United  States  Bureau  of  Internal  Reve¬ 
nue  has  allowed  these  charges  as  operating  expense,  deduc¬ 
tions,  in  the  computation  of  Federal  income  taxes  for  Wash¬ 
ington  Gas  Light  Company.  They  have  to  meet  a  pretty 
severe  test  in  order  to  get  past  the  Bureau  of  Internal  Reve¬ 
nue.  They  are  very  careful  as  to  what  they  allow  as  operat¬ 
ing  and  business  deductions. 

The  Court:  The  Eightieth  Congress  reduced  the  num¬ 
ber  of  examiners,  as  far  as  the  Income  Tax  Department 
is  concerned,  apparently,  in  order  to  protect  certain  tax¬ 
payers  or  should-be  taxpayers.  So,  do  not  praise  the  Inter¬ 
nal  Revenue,  as  far  as  I  am  concerned.  The  little  boys  like 
myself  have  to  pay,  of  course. 

Mr.  Berry;  And  Washington  Gas  Light  Company  has  to 
pay  its  share  year  in  and  year  out. 

I  think  that  the  best  argument  is  the  argument  which 
comes  from  the  investment  theory  of  rate-making  which 
was  first  announced  by  Mr.  Justice  Brandeis  in  1923,  and  to 
which  I  referred  yesterday.  I  believe  I  gave  an  incorrect 
citation  of  the  case.  I  believe  I  said  that  it  was  292  U.  S. 
It  is  262  U.  S.,  276.  It  is  a  concurring  opinion,  not  a  dis¬ 
senting  opinion. 

232  Mr.  Justice  Brandeis  agreed  with  the  result 
reached,  but  he  disagreed  with  the  method.  He  dis¬ 
agreed  with  the  method  because  he  disagreed  with  the  fair- 
value  concept  of  rate-making.  He  offered  to  the  Court  and 
to  the  public  at  that  time  his  theory  of  the  investment  theory 
of  rate-making,  which  theory  is  that  it  is  the  dollars  invested 
by  the  utility  in  the  service  to  the  public  that  the  Commis¬ 
sion  must  allow  a  compensation  on,  and  this  $1,700,000  has 
been  invested  in  the  service  of  the  public,  and  the  $2,900,000 
has  been  invested  in  the  service  to  the  public. 
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The  Court :  We  all  know  that  public  utilities  are  benevc^ 
lent  institutions.  You  need  not  argue  that.  I  understand 
that.  The  service  indicates  benevolence,  you  know.  It  is 
a  nice  word. 

They  are  in  business  to  make  money  like  anybody  else. 

Mr.  Berry :  But  they  must  do  it - 

The  Court :  And  they  are  monopolistic. 

Mr.  Berry :  They  must  do  it  under  the  law  and  under  th^ 
regulations. 

The  Court:  That  is  what  I  am  talking  about.  What  I 
want  to  know  is  this:  They  may  not  be  making  enough 
money.  I  do  not  know  a  thing  about  that.  I  have  no  infor¬ 
mation  about  it,  and  I  have  no  means  of  getting  information 
about  it.  But,  what  I  am  suggesting  is  this  possibility  that 
if  the  law  says  that  they  are  to  he  allowed  a  6  per- 
233  cent  on  their  investment,  invested  capital,  if  that  iu 
what  the  law  says,  then,  on  the  face  of  it,  it  appear:? 
that  allowing  them  6  percent  on  their  operating  expendi¬ 
tures  is  not  in  accordance  with  the  law.  I  may  be  wrong, 
and  if  I  am  wrong,  I  want  you  to  tell  me  why. 

Mr.  Berry :  If  Your  Honor  please,  $2,900,000  was  invested 
in  the  business.  It  was  money  spent  by  this  company  to 
replace  the  gas  burners - 

The  Court:  Wlien  the  Hecht  Company  builds  anothei* 
building,  they  do  not  expect  the  public  to  go  out  and  pay 
for  it.  They  build  it  in  order  to  make  money  on  it.  1; 
is  an  operating  expense,  and  when  this  public  utility  pu : 
in  this  $3  million  dollars,  they  did  it  for  the  purpose  oi* 
making  money  by  selling  their  product  to  the  public.  There 
is  no  reason  why  the  public  should  pay  for  that  unless  th(! 
statute  permits  it. 


235  The  Court :  Yes,  but  I  have  no  method  to  find  out 

whether  the  end  result  is  right  or  wrong,  except  1 
based  it  upon  how  they  went  about  it.  If  they  included 
items  other  than  invested  capital,  why,  then,  it  may  be 
the  only  conclusion  I  can  draw  is  that  the  Commission  is; 
allowing  more  than  6  percent  on  invested  capital.  As  fai 
as  whether  it  is  right  or  wrong,  or  whether  the  company  is 
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being  properly  repaid  or  not,  I  do  not  know  anything  about 
that,  and  I  have  no  means  of  finding  out  These  ex- 

236  perts  you  are  talking  about  are  the  people - 

Mr.  Berry:  They  should  decide  it.  The  Public 
Utilities  Commission  should  decide  it. 

The  Court :  Yes,  they  decide  it  on  their  opinion,  and  they 
are  paid  for  their  work.  They  are  advocates,  just  like  a 
lawyer  is.  They  have  a  right  to  be  advocates,  and  that  is 
what  they  are.  They  are  expressing  an  opinion.  It  is  not 
factual  matter  at  all.  It  is  opinion  matter. 

Mr.  Berry:  They  are  an  expert  body.  They  have  a 
quasi- judicial  function  in  discharging  their  duties  under 
the  law.  The  rates  that  they  find  are  required  to  be  just 
and  reasonable  by  the  statute.  They  must  find  them  to  be 
just  and  reasonable. 

The  Court:  I  am  not  talking  about  a  salaried  man.  I 
presume  that  they  were  experts  employed  here  by  the  Public 
Utility.  I  do  not  know.  That  is  what  I  presumed  was  done 
in  this  case,  as  is  done  in  practically  every  other  rate  case. 

Mr.  Berrv:  The  decision  was  the  decision  of  the  three 

•> 

public  utilities  commissioners. 

The  Court :  Of  course.  I  presume,  and  I  do  not  know  any¬ 
thing  about  it  at  all,  that  the  public  utility  had  as  witnesses 
experts  who  they  employed. 

Mr.  Berry :  They  had  experts,  and  they  were  experts  for 
the  company.  There  were  experts  for  the  Federal 

237  Government;  so,  there  were  quite  a  lot  of  experts, 
expert  opinion  and  testimony,  which  the  Commission, 

sitting  in  its  judicial  capacity - 

The  Court:  These  experts  were  paid  a  fee  for  testifying? 
Mr.  Berry:  I  do  not  know  about  that,  sir.  I  know  that 
the  Commission  employees  receive  salaries. 

The  Court:  I  am  not  talking  about  the  salaried  men. 
Mr.  Berry:  I  do  not  believe  there  was  any  fee  involved. 
The  Court :  All  right,  there  was  not  any  fee  involved. 
Ordinarily,  an  expert  opinion  is  an  advocate’s  opinion. 
A  lawyer  may  be  perfectly  honest,  but  if  he  is  going  to 
represent  his  client  he  has  got  to  represent  his  client,  or 
else  he  will  not  get  another  job,  you  know. 

Mr.  Berry :  There  were  advocates  before  the  Commission, 
and  Mr.  Harrison  was  an  advocate.  He  represents  the  Com- 
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mission.  There  was  people’s  counsel,  Mr.  O’Day,  who  rep¬ 
resents  the  people,  counsel  for  the  Federal  Government, 
and  for  several  interveners.  They  assist  the  Commission 
in  making  its  decision.  | 

I  respectfully  submit  that  the  Commission’s  decision  is 
based  upon  the  evidence  in  front  of  it.  The  statute  says  it 
must  be,  or  else  it  is  arbitrary  or  capricious.  And  if  its 
findings  are  arbitrary  or  capricious,  this  Court  can  reverse 
it  in  a  minute. 

238  The  Court:  Also  the  word  “unreasonable”  comes 
in,  too.  If  it  is  unreasonable  to  include  operatin 

expense  as  investment  capital,  it  is  unreasonable. 

!Mr.  Beri*}’’:  It  is  operating  expense. 

The  Court :  I  consider  that  when  a  business  organization, 
in  order  to  pursue  its  business,  to  its  own  best  advantage, 
has  to  abandon  certain  property,  it  cannot  fairly  be  a 
invested  capital.  It  is  something  he  dropped  to  use  somejj- 
thing  else.  i 

Mr.  Berry:  It  goes  into  a  different  place  on  the  balan<je 
sheet.  But  the  dollars  are  still  invested  in  that  property. 
They  have  not  been  paid  back.  They  are  still  invested,  and 
it  is  in  a  rate  base,  a  concept  of  public  utility  rate-making, 
which  includes  quite  a  lot  of  things.  It  includes  the  invest¬ 
ment  in  working  capital,  but  the  Commission  did  not  allow 
this  company  any.  It  includes  a  lot  of  things  that  thi|s 
Commission  has  chopped  away  and  not  allowed  this  com¬ 
pany. 

The  Court :  If  the  statute  permits  it,  of  course,  I  permi  t 
it.  But,  you  have  not  read  anything  to  me  in  the  statute  ye  t 
that  permits  it,  in  my  judgment. 

Mr.  Berry :  May  I  refer  you  to  paragraph  2  of  the  statute, 
which  says  that  rates  shall  be  just  and  reasonable,  para¬ 
graph  66,  which  says  that  the  Commission’s  findings  sha  1 
be  conclusive  unless  they  are  shown  to  be  unreasonable,  arbi¬ 
trary,  or  capricious.  May  I  say  that  Mr.  Baker  has 

239  not  yet  met  that  duty,  which  the  Supreme  Court  says 
is  a  heavy  burden  of  showing  that  the  findings  are 

unreasonable,  unjust,  in  their  total  consequences.  Not  one 
word  did  he  say  to  this  court  on  that  subject.  He  only 
talked  about  the  details,  and  there  are  many  details  he  did 
not  talk  about.  The  Commission  stripped  from  the  rate 
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base  every  vestige  of  value  that  was  in  for  land;  that  was 
cut  away;  and  the  rate  base  reduced  by  that.  And  the 
Commission  considered  the  operating  expenses,  and  it  took 
large  sums  away  from  the  ordinary  operating  expenses. 

The  Court :  You  have  argued  all  of  that. 

Mr.  Berry;  I  will  sum  it  up  wdth  just  this  statement: 
That  it  is  the  investment  made  in  the  service  to  the  public 
which  the  Commission  has  the  duty  and  responsibility  of 
classifying  either  into  a  rate  base  or  out  of  a  rate  base  as 
an  investment,  and  that  that  investment  is  the  basis  on 
which  this  Commission  has  operated.  The  investment 
being  taken  at  its  original  cost,  with  the  depreciation  taken 
awav. 

Just  one  further  word.  You  have  been  very  patient  with 
me,  and  I  appreciate  it. 

The  Court :  One  thing  I  am  paid  for  is  to  be  patient,  and 
I  do  not  always  do  that.  When  I  get  a  little  older  I  will  have 
more  self-restraint.  I  have  been  trying  for  about  50  years 
and  I  have  not  yet  quite  succeeded. 

Mr.  Berry:  Paragraph  66  of  the  law,  which  is  Section 
43-706,  says; 

240  “In  the  determination  of  any  appeal  from  an 
order  or  decision  of  the  Commission,  the  review 
by  the  Court  shall  be  limited  to  questions  of  law,  in¬ 
cluding  constitutional  questions.’’ 

There  are  not  any  constitutional  questions  here.  The 

remaining  question  is  whether  or  not  these  are  questions 
of  law.  The  only  person  who  appeared  before  the  Com¬ 
mission  contesting  the  allowance  of  these  items  was  the 
Bureau  of  Federal  Supply,  and  their  lawwer  said,  “We  are 
not  arguing  these  as  questions  of  law;  we  are  submitting 
them  as  questions  on  the  basis  of  their  fairness  and  their 
equity.” 

I  submit.  Your  Honor,  that  the  Commission  is  the  one  to 
decide  whether  they  are  fair  or  equitable.  Those  considera¬ 
tions  are  for  the  judgment  of  the  Commission,  and  the 
Court,  the  Supreme  Court,  has  said  that  its  decisions  on 
such  matters  shall  be  conclusive  and  binding  and  final. 
They  are  pragmatic  adjustments  which  the  Commission 
may  make. 
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And,  finally,  paragraph  65  of  the  statute.  Section  43-70^, 
the  second  paragraph,  provides : 

“That  upon  the  conclusion  of  its  hearing  of  any  such 
appeal,  the  Court  shall  either  dismiss  the  said  appeid 
and  affirm  the  order  of  the  Commission,  or  sustain  the 
appeal  and  vacate  the  Commission’s  order.  In  either 
event  the  Court  shall  accompany  its  order  by  a  state¬ 
ment  of  the  reasons  for  its  actions.” 

241  I  should  like  to  have  the  privilege,  if  the  Court 
agrees,  of  submitting  to  the  Court  a  memorandum 
in  writing  outlining  our  position  in  endeavoring  to  clarify 
them  for  the  benefit  of  the  Court. 

The  Court :  Do  you  think  you  could  say  anjrthing  different 
on  paper  than  you  have  said  on  your  feet? 

Mr.  Berry:  I  would  like  to  try.  Your  Honor. 

The  Court :  Well,  if  I  think  it  is  necessary,  I  will  do  it, 
but  I  have  always  found  that  where  an  attorney  is  allowed 
to  talk  as  long  as  he  pleases,  he  can  say  all  he  knows  and 
it  does  not  do  much  good  to  write  it  out. 

MTiat  I  am  going  to  do  is  hear  Mr.  Baker,  and  that  ordi¬ 
narily  should  be  the  conclusion  of  the  argument,  but  it  i.s 
not  going  to  be.  If  either  one  of  you  gentlemen  have  any¬ 
thing  to  say  after  he  gets  through,  and  then  if  he  has  an]'’- 
thing  to  say  after  you  get  through,  you  both  may  do  so. 
I  am  going  to  wait  until  you  have  all  said  everytMng  you 
can  think  of. 

That  is  fair  enough,  isn’t  it? 

Mr.  Berry :  That  is  eminently  fair. 

The  Court :  We  will  take  a  five-minute  recess. 

•  •••••« 

I 

245  The  Court:  Of  course,  you  understand,  the  argu¬ 
ment  you  are  making,  just  like  the  argument  mac  e 
on  the  other  side,  is  argument  ad  hominem,  does  not  ha^le 
anything  to  do  with  the  case. 

Mr.  Baker :  I  felt  it  was  necessary - 

The  Court :  I  am  a  jury. 


56 


Mr.  Baker :  I  realize  that  is  irrelevant,  but  I  was  fearful 
that  perhaps  counsel  had  confused  the  Court,  but  I  am 
glad  to  see  that  it  has  not. 

Now”,  the  principal  case  relied  upon  by  Mr.  Berry,  in  sup¬ 
port  of  his  contention  in  that  this  Court  should  not  vacate 
the  order  of  the  public  utilities  commission,  is  the  Hope 
Gas  Company.  He  lifted  some  language  from  the  context 
of  that  decision.  As  Your  Honor  knows,  language  used  in 
a  decision  must  be  construed  in  relation  to  the  particular 
facts  there  involved. 

Now,  what  did  the  Court  hold  in  that  case?  It  merely 
held  that  since  the  Federal  Power  Commission  had  follow’ed 
reasonable  methods  in  ascertaining  the  value  of  the  com¬ 
pany’s  property,  and  since  the  return  w’hich  the  Federal 
Power  Commission  had  determined  the  company  should 
earn  would  be  a  fair  return  to  the  company,  there  was 
nothing  else  for  the  Court  to  do  but  uphold  the  decision. 

The  Court :  Nothing  to  fuss  about,  you  mean? 

Mr.  Baker:  That  is  right. 

246  The  Court :  The  Court  read  the  case  this  morning, 

and  does  not  think  it  is  a  precedent  for  this  case. 
So,  you  need  not  talk  any  more  about  that  unless  you  wish. 

Mr.  Baker:  In  the  way  counsel  has  construed  it,  it  has 
not  been  applied  by  the  Court  itself. 

As  Your  Honor  knows,  on  the  question  of  reasonableness, 
we  read  in  the  paper  just  this  week  where  the  Court  reversed 
the  holding  of  the  Interstate  Commerce  Commission  on  the 
question  of  the  reasonableness  of  the  facilities  atforded  the 
colored  race  on  dining  cars  of  the  railroad.  The  ICC  held 
that  the  facilities  were  reasonable.  The  Court  said:  “No, 
they  are  not  reasonable.” 

They  also  cite  the  Potomac  Electric  Power  case,  reported 
in  158  Fed.  2d  533,  as  authority  for  the  proposition  that 
this  Court  is  stripped  of  its  power  to  review  the  orders  of 
the  Public  Utilities  Commission.  That  was  a  decision  of  the 
Court  of  Appeals. 

The  only  finding  of  the  Court  in  that  case  was  that  the 
Potomac  Electric  Povrer  Company  had  appealed  as  to  the 
proper  procedure  followed  by  the  Commission  in  determin¬ 
ing  the  fair  rate  of  the  return.  The  Commission  pointed 
out  that  the  company  did  not  even  contend  that  the  rates 
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were  not  fair  to  it.  The  company  did  not  contend  that  it 
was  not  getting  a  fair  return  on  its  investment.  So, 
naturally,  it  upheld  the  Commission. 

247  Now  there  has  already  been  cited  to  Your  Honor, 
a  portion  at  least,  of  the  provisions  of  Title  43-|r06 

of  the  Code.  Mr.  Berry  read  the  first  portion,  and  I  do  hot 
believe  he  read  this  last,  *‘and  the  findings  of  fact  by  the 
Commission  shall  be  conclusive  unless  it  shall  appear  mat 
such  findings  by  the  Commission  are  unreasonable,  ai[bi- 
trary  or  capricious.  ’  ’  | 

There  has  been  a  tendency,  it  seems  to  me,  by  coui^sel 
to  confuse  factual  and  legal  questions.  It  has  been  poinj:ed 
out  that  certain  contentions  we  are  now  making  there  \fas 
no  testimony  before  the  Commission  on.  It  seems  to  m^  a 
novel  theory  to  contend  that  the  Commission  must  be  in¬ 
structed  as  to  the  law  through  the  testimony  of  witnessles. 
The  Commission  itself  apparently  has  been  confused  dnd 
has  adopted  that  theory.  I  would  like  to  read  one  state¬ 
ment  from  its  report.  This  is  the  decision  of  the  Commis¬ 
sion  fixing  these  rates  on  page  10,  the  fourth  paragrai)h. 
The  Commission  says: 

“There  is  no  competent  testimony  in  this  record 
advocating  the  elimination  of  the  amortization  of  ijhe 
unrecovered  cost  of  abandoned  property  from  operat¬ 
ing  revenue  deductions.  ’  ’  1 

The  Commission  then  discusses  the  question  no  further. 
It  does  not  discuss  the  decisions  of  the  Court  or  the  appli¬ 
cable  law  as  to  whether  these  are  proper  deductions,  b^t 
apparently  on  the  assumption  that  no  witness  alp- 

248  peared  before  it  and  testified  that  the  law  did  n|ot 

permit  the  inclusion,  the  Commission  does  not  per¬ 
mit  it.  This  appears  to  be  one  of  those  pragmatic  conclhi- 
sions  concerning  which  Justice  Douglas  spoke  in  the  Ho;be 
case,  at  least  the  Commission  thought  so.  1 

With  respect  to  the  findings  of  fact,  we  do  not  question 
any  of  the  basic  findings  of  fact  of  the  Commission.  It  jis 
not  necessary  for  Your  Honor  to  peruse  this  tremendous 
record  which  counsel  has  showed  you. 

The  Court:  You  need  not  discuss  that  either.  [ 

I 

•  **••••  I 
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249  The  Court:  You  can  discuss  anything  that  you 
think  is  pertinent,  but  the  Court  is  especially  in¬ 
terested  in  this  $1,744,000  worth  of  abandoned  property, 
and  this  allowance  of  $2,797,000  in  converting  consumer 

appliances.  You  can  discuss  anything  else  you  see 

250  fit.  The  Court  is  particularly  interested  in  those 
two  items. 

•  •••••• 

267  The  Court:  The  word  “unreasonable’’  is  not  as 
strong  as  the  word  “arbitrary”  or  the  word  “capri¬ 
cious.”  But,  as  was  discussed  yesterday,  those  terms  are 
used  in  the  disjunctive.  Therefore,  as  far  as  you  have  to 
go,  as  far  as  you  are  required  to  go  to  get  in  Court  is  to 
show  that  the  rate  is  unreasonable.  You  do  not  have  to 

show  that  it  is  arbitrary;  you  do  not  have  to  show 

268  that  it  is  capricious,  in  order  to  stay  in  Court.  Is 
that  right? 

Mr.  Baker:  That  is  our  position  in  the  matter.  Your 
Honor. 

•  •••••• 


The  Court :  I  am  feeling  my  way  along,  of  course. 
269  But,  as  I  see  it  at  the  moment,  if  the  statute  provides 
that  the  rate  base  is  the  capital  of  a  company — and  I 
would  like  for  you  to  answer  this  question  if  you  can — ^how 
can  this  $3  million  be  considered  as  a  part  of  the  rate  base 
for  the  purpose  of  saying  that  the  company  has  a  right 
to  earn  6  percent  on  it? 

Mr.  Baker:  Frankly,  Your  Honor,  I  cannot  answer  that 
because  it  is  our  position  it  cannot  be  included.  On  that 
point  I  think  the  statute  makes  it  clear  that  Congress 
adopted  the  theory  that  a  utility  company  is  entitled  only 
to  a  return  on  property  used  and  useful  in  the  public 
service.  This  is  not  property  used  and  useful  in  the  public 
service.  It  is  an  expense  that  has  been  dissipated.  So, 
we  earnestly  contend  that  the  $3,000,000  item  may  not  prop¬ 
erly  be  included  in  the  rate  base. 

We  contend  that  the  cost  of  the  abandoned  plant  may  not 
properly  be  included  in  the  rate  base.  It  is  not  presently 
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being  used  to  render  service  to  the  public.  We  contend  tbit 
the  amortization  charges  made  as  an  operating  revenue  dje- 
duction  for  the  amortization  of  this  abandoned  plant  may 
not  properly  be  considered  as  an  operating  revenue  deduc¬ 
tion. 

I  will  not  repeat  our  other  contentions.  But,  certainly, 
they  present  questions  of  law  for  the  consideration  of  this 
Court. 

270  The  Court :  You  say  that  the  Commission  made  an 
unreasonable  decision  in  allowing  the  company  lo 
amortize  the  .$3  million  cost  for  conversion  to  natural  gas 
in  ten  years  ? 

Mr.  Baker:  I  feel  it  should  be  amortized  over  a  longer 
period. 

The  Court :  I  understood  you  to  say  a  minute  ago  that  you 
objected  to  that  amortization  in  any  event. 

Mr.  Baker:  Not  as  to  the  $3  million.  We  do  object  £,s 
to  the  amortization  of  the  $2,797,000,  which  is  abandoned 
plant.  We  submit.  Your  Honor,  that  if  the  Commission  ha  s 
erred,  as  we  contend,  in  these  major  particulars,  that  those 
errors  have  permeated  its  entire  decision;  that,  obviously, 
the  Commission  would  not  have  reached  the  conclusion  th^t 
rate  should  be  increased  to  produce  this  amount  of  mone|y 
if  it  had  not  made  those  errors  of  law,  and  that  the  result 
is  to  pass  on  to  consumers  charges  that  under  the  law 
properly  may  not  be  passed  on  to  them.  And  we  submit  th^t 
no  other  conclusion  is  possible,  and  that  the  rates  thenji- 
selves  are  unjust  and  unreasonable. 

•  •••••• 

Mr.  Harrison: 

272  Now,  let’s  come  to  the  amortization  question,  the 
$2,700,000.  I  think  the  Court  was  perhaps  confused 
by  thinking  that  is  an  amount  in  operating  expense  of  the 
company.  It  is  not.  That  amount  does  not  appear  either 
in  the  capital  account  of  the  company  or  in  the  operating 
expense  account  of  the  company. 

The  Court:  What  ditference  does  that  make? 

Mr.  Harrison :  It  makes  this  difference : - 

The  Court:  What  you  are  talking  about  is  bookkeeping. 
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I  don’t  care  anything  about  the  way  you  keep  your  books. 

Mr.  Harrison:  It  makes  this  difference.  You  Honor  has 
been  led  to  believe  that  the  company  has  charged  that  as 
operating  expense.  .  .  .  That  has  not  been  done. 

The  Court :  I  do  not  care  whether  they  charge  it  or  not. 
It  is  an  operating  expense,  as  far  as  I  can  see,  up  to  this 
time. 

Mr.  Harrison:  It  is  not  on  the  company’s  books;  it 
273  is  not  in  the  capital  account ;  it  is  not  in  the  company’s 
expense  accounts.  It  is  carried  in  a  suspense  ac¬ 
count.  It  does  not  reach  operating  expense  account  until 
each  and  every  year  for  ten  years. 

•  •••••* 

275  The  Court:  I  understood  counsel  for  the  defend¬ 
ant  to  say  that  2.1  percent  was  an  over-all  estimate. 

Mr.  Berry:  Yes,  sir. 

The  Court :  And  did  not  necessarily  apply  to  the  eastern 
plant  or  any  other  particular  plant,  but  was  simply  an  over¬ 
all  ;  that  the  depreciation  might  be  greater  on  some  parts  of 
the  plant,  and  less  on  some  others,  but  that  the  over-all  was 
2.1  percent. 

Mr.  Berry :  That  is  right. 

The  Court :  It  is  not  necessary  to  discuss  that  any  more, 
unless  you  feel  like  it.  I  have  no  vray  and  no  reason  to  say 
that  ten  percent  on  that  particular  property  is  too  much. 
I  am  not  going  to  say  it.  So  you  need  not  argue  any  more 
about  it. 

Mr.  Berry:  The  only  reason  I  want  to  discuss  it,  is  the 
fallacious  error  that  it  could  lead  the  Court  into. 

As  I  said  some  time  ago,  new  money  was  invested  in 
these  production  plants  as  late  as  1942  and  1943.  At  2.1 

percent  a  year  it  takes  nearly  50  years - 

The  Court :  That  is  what  I  said  yesterday. 

IMr.  Berry :  — for  that  to  be  recovered.  After  that 

276  East  plant  is  dismantled  five  or  seven  years  from 
now,  Mr.  Baker’s  theory  would  have  these  customers 

paying  2.1  percent  for  that  East  station  plant  for  nearly  50 
years  in  the  future.  That  is  unscientific. 

The  Court :  I  am  not  going  to  meddle  with  that. 
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Mr.  Berry:  One  other  thing,  and  that  conies  back  to  the 
change-over  expense,  the  $3  million,  which  Mr.  Baker  says 
he  thinks  the  company  ought  to  get  it  back  without  interest, 
ought  to  get  it  back  over  a  longer  term  than  15  years — it 
is  admitted,  it  is  shown  in  the  record,  and  it  is  admitted  by 
Mr.  Baker  in  his  argument  that  the  company  probably  had 
to  borrow  money  to  finance  that.  That  is  a  fact,  they  did. 
The  Court :  Any  business  has  to  do  that,  you  know. 

Mr.  Berry:  The  net  effect  of  Mr.  Baker’s  argument  is 
to  not  allow  the  company  any  interest  on  that  money.  What 
will  the  company  pay  the  banks  with,  if  the  Commission  de  es 

not  allow  them  a  return  on  that  fund?  He  does  not  say  wliat 

•> 

we  will  pay  it  with.  His  argument  does  not  allow  ajny 
interest  to  be  paid  on  those  funds.  That  is  the  fallacy  of  lit. 

The  Court:  What  his  argument  is,  as  I  understand  lit, 
that  under  the  statute,  the  company  should  be  allowed  a  rgite 
base  which  amounts  to  their  invested  capital,  and  if  six 
percent  is  not  enough  that  the  Commission  has  a  perfect 
right  to  allow  6V2  or  7  or  10  or  anything  else,  but  that  that 
is  the  way  they  should  do  it,  and  not  allow  as  part 

277  of  the  rate  base  operating  expenses;  one  reason  be¬ 
ing  that  you  are  creating  a  terrible  precedent.  The 

first  thing  you  know,  some  commission  will  simply  say. 
Well,  all  the  company’s  operating  expenses  will  be  allowed 
them  as  a  rate  base,  and  they  can  keep  all  the  profits.  It 
is  .iust  a  bad  way  for  a  judicial  tribunal  to  handle  the  situa¬ 
tion.  It  is  a  precedent  that  it  seems  to  me  at  the  minute 
is  a  bad  precedent. 

I 

•  ••••••  j 

278  The  Court:  What  is  your  view  of  the  allowance 
of  this  $1,744,000  and  this  $2,797,000  as  a  precedent? 

In  other  words,  expressed  in  another  way,  is  it  your  view 
that  if  the  Public  Service  Commission  felt  that  the  company 
was  not  getting  a  proper  return,  it  should  have  increased 
the  6  percent  to  some  other  percent  rather  than  apparent  ly 
evading  the  real  issue  by  making  these  allowances  ? 

Mr.  Baker:  Your  Honor  has  stated  my  position  betbjr 
than  I  could  do  so  myself. 

The  Court:  That  is  very  complimentary. 
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If  you  will  be  around  here  about  11  o’clock,  Monday 
morning,  I  will  tell  you  what  I  think  about  it. 

•  •••••* 

I 

Proceedings  , 

The  Court:  The  Court  is  ready  to  rule. 

The  Court  thinks,  as  to  whether  or  not  there  should 
be  a  stay,  depends  very  largely  on  the  Court’s  opinion  as 
to  the  correctness  of  its  ruling. 

Often  when  the  Court  has  to  rule,  it  rules  the  best  it  ' 
can;  but  it  may  have  some  doubt  about  the  correctness  ' 
of  its  ruling.  ' 

In  this  case,  the  Court  has  no  doubt  about  the  correct¬ 
ness  of  its  ruling.  When  the  Court  says  that,  the  Court  | 

does  not  mean  that  another  Court  may  not  take  a  different  | 

view.  The  Court  only  means  that  as  far  as  this  Court  is 
concerned,  it  has  no  doubt  whatever  of  the  correctness  of 
its  ruling  as  to  the  $1,744,000,  and  as  to  the  $3,000,000,  for  | 

the  reasons  which  the  Court  gave  in  its  oral  opinion.  , 

Now,  something  was  said  by  counsel  for  the  plaintiff 
about  the  newspapers.  I  want  to  read  what  I  said  which, 
apparently,  by  someone  was  misrepresented  to  the  news¬ 
papers. 

The  Court  said,  beginning  at  the  bottom  of  page  7 : 

“You  see,  any  commission  of  this  kind  has  a  con¬ 
tinual  pressure  on  them.  For  approximately  50  years 
in  some  parts  of  the  country,  and  less  time  than  that  ' 
in  others,  these  commissions  exist. 

The  public  utilities  all  have  a  force  of  experts.  Wien  ^ 
I  say  what  I  am  about  to  say,  it  is  no  criticism.  It  is 
simply  a  statement  of  fact  which  automatically  follows 
the  course  of  human  nature.  They  have  a  force  of 
experts  who  are  subtly  bringing  pressure  all  the  time 
on  the  commissions  to  take  some  action  which  will  ' 
increase  the  income  of  the  public  utility;  and  not  only 
are  they  doing  it,  but,  in  a  lesser  degree,  the  experts  ' 
of  the  commissions,  and  the  people’s  counsel  are  doing  | 
the  same  thing.”  ' 
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Now,  that  is  a  generalization.  It  has  nothing  to  do  what¬ 
ever  with  any  particular  commission  or  any  particular 
expert,  or  any  particular  people’s  counsel.  It  is  a  gen¬ 
eralization  which  the  Court  thinks  is  perfectly  sound,  and 
is  perfectly  obvious,  and  which  statement  the  Court  mates 
as  a  part  of  its  reason  why  it  thinks  the  Court,  in  so  far 
as  the  matters  of  law  are  concerned,  should  require  the 
Commission  to  hew  to  the  line. 

Now,  the  Court  follows: 

“The  reason  is  this :  Not  that  they — the  commissioi^s’ 
experts  and  the  people’s  counsel — are  corrupt,  hut 
they  do  not  expect  to  be  connected  with  the  commissions 
forever,  and  their  only  future  lies  in  connecting  them¬ 
selves  with  a  public  utility;  and,  therefore,  the  natural 
trend  of  their  minds  is  toward  the  public  utility;  and 
that  is  a  situation  that  the  commissions  are  confronted 
with  all  the  time.”  1 


Now,  that  does  not  say,  and  it  does  not  intimate  that  that 
condition  exists  here  or  in  any  other  particular  place.  But, 
it  is  a  situation  that  we  all  know  exists.  Just  how  to  correct 
it,  I  do  not  know.  But,  I  do  have  a  very  distinct  opini()n 
as  to  what  the  Court  should  do  when  a  matter  of  this  kind 
comes  to  it. 

So,  I  go  on  to  say  this : 


“So,  when  the  matter  comes  before  the  Court,  the 
only  thing  for  the  Court  to  do  is  simply  to  say,  ‘This 
matter  has  to  be  handled  as  the  law  savs  it  should  be 
handled.’  You  cannot  be  allowed  to  pick  out  one  item 
or  another  item  and  include  it  in  the  rate  base  or  in 
the  operating  revenue” — 

in  operating  expense,  it  should  be — 

“.  .  .  which  can  be  amortized,  because  if  you  do 
that,  you  are  simply  inviting  other  acts  on  the  part 
of  the  Commission  which,  as  I  said  before,  are  arbi¬ 
trary  and  are  actually  cynical.” 

The  Court  thinks  that  that  statement  is  a  fair  statemer.t, 
and  the  Court  thinks  it  is  not  subject  to  any  legitimate 
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criticism  whatever,  and  has  no  apology  whatever,  of  course, 
to  make  for  it. 

As  the  Court  indicated,  being  firmly  of  the  opinion  that 
the  Court  was  correct  in  its  major  rulings,  the  ruling  on 
the  $1,744,000  and  the  $3,000,000,  the  motion  is  overruled. 

282  Proceedings 

The  Court:  Now,  gentlemen,  the  Court  has  reached  the 
following  tentative  conclusions,  and  I  will  state  them  so 
that  they  can  be  commented  upon  by  both  the  plaintiff  and 
the  defendants,  if  they  desire  to  do  so,  before  any  orders 
are  passed.  The  Court  does  not  take  the  apparent  view  of 
the  defendant  that  the  Court  cannot  modify  its  views  in  any 
way  it  sees  fit. 

The  rule  in  equity  is,  at  common  law,  that  nothing  happens 
until  a  written  order  is  signed  by  the  Court.  That  is  the  uni¬ 
form  practice  also  in  this  jurisdiction.  There  has  been  no 
order  signed. 

The  Court  thinks  he  has  a  perfect  right  to  take  any  rea¬ 
sonable  action  he  sees  fit.  But  the  Court,  in  making  its  find¬ 
ing,  did  it  with  deliberation,  thought  about  it  before  it  was 
done,  has  gone  over  it,  and  thought  about  it  since,  and  is 
of  the  opinion  that  it  should  not  be  modified.  The  Court 
thinks  the  oral  opinion  of  the  Court  expresses  the  Court’s 
views. 

However,  there  are  one  or  two  slight  changes  made. 

On  Page  6,  the  second  line  from  the  top  should  read, 
.  .  and  eliminated  as  a  part  of  the  operating  revenue 
deduction.” 

The  word  “deduction”  is  added. 

283  On  the  fifth  line,  the  word  should  be  “expense,” 
and  not  “revenue.” 

On  the  fifth  line  from  the  bottom,  page  8,  that  line  should 
read  this  way : 

“.  .  .  and  include  it  arbitrarily  in  the  rate  base 
or  in  the  operating  expense.” 
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Those  are  the  only  changes  that  the  Court  tentatively 
feels  should  be  made,  except  this:  On  page  7,  there  are 
two  paragraphs  which  the  Court  will  now  read :  j 

“The  Court  is  not  passing  upon  the  question  as|  to 
whether  or  not  this  action  of  the  Commission  provides 
more  income  to  the  public  utility  than  it  should  be  (jn- 
titled  to.  What  the  Court  is  attempting  to  say  is  that 
the  matter  should  be  approached  not  arbitrarily  or 
cynically,  because  that  only  leads  to  bad  methods ;  but 
it  should  be  approached  in  the  proper  way. 

“If  the  utility  can  demonstrate  to  the  Public  Utilities 
Commission  that  they  are  not  receiving  a  proper  in¬ 
come,  that  the  investors  are  not  being  properly  treated, 
that  they  are  not  making  a  decent  living,  then  the  Com¬ 
mission  has  a  perfect  right  to  raise  the  cost  of  gas  to 
the  consumer.  But,  they  should  do  it  in  a  legal  manner, 
and  not  in  an  arbitrary  manner.’’ 

284  At  that  point  I  put  an  asterisk,  and  add  a  footnote, 
as  follows : 


“There  is  a  necessary  implication  in  this  paragraph, 
and  in  the  one  immediately  preceding  that  the  Commis¬ 
sion’s  order  raising  the  rates  would  result  in  an  exces¬ 
sive  rate  to  the  consumer  as  a  matter  of  law.”  j 

I  do  not  think  that  language  is  necessary  to  clarify  tte 
Court’s  meaning,  but  I  do  not  think  it  does  any  harm,  and 
it  might  throw  additional  light  on  what  is  in  the  Couri;’s 
mind. 

Gentlemen,  if  either  the  plaintiff  or  the  defendant  has 
any  comment,  the  Court  will  hear  you. 

Mr.  Leeman:  In  line  with  Your  Honor’s  suggestion,  shall 
we  prepare  a  finding  of  fact  covering  the  stenographic  re¬ 
port  of  Your  Honor’s  statement,  and  present  that? 

The  Court :  I  will  hear  you  on  it,  but  the  Court  is  of  tlie 
opinion  that  the  Court  has  complied  with  the  language  of 
the  statute.  That  is  Title  43,  the  second  paragraph  of 
Section  705,  which  is  as  follows ;  | 

“Upon  the  conclusion  of  its  hearing  of  any  such  a}p- 
peal,  the  Court  shall  either  dismiss  the  said  appeal  aijd 


66 


aflfinn  the  order  or  decision  of  the  Commission,  or  sus¬ 
tain  the  appeal  and  vacate  the  Commission's  or- 
285  der  or  decision.  In  either  event,  the  Court  shall 
accompany  its  order  by  a  statement  of  its  reason 
for  its  action,  and  in  the  case  of  the  vacation  of  an 
order  or  decision  of  the  Commission,  the  statement 
shall  relate  the  particulars  in  and  the  extent  to  which 
such  order  or  decision  was  defective.’’ 

The  Court  thinks  it  has  complied  with  the  provisions  of 
the  statute,  and  it  is  not  necessary  to  have  findings  of  fact 
and  conclusions  of  law  as  provided  for  in  the  Rules  of  Civil 
Procedure. 

Mr.  Leeman:  Has  Your  Honor  looked  at  this  proposed 
order  that  we  submitted  to  you? 

The  Court:  Which  order  is  that? 

Mr.  Leeman:  We  had  a  proposed  order  overruling  the 
motion - 

The  Court:  First  have  you  anything  to  say  about  the 
Court’s  conclusion  as  to  the  fact  it  is  not  necessary  to  have 
these  formal  findings  of  fact  and  conclusions  of  law?  I 
want  to  dispose  of  that  first.  If  you  have  anything  to  say, 
I  will  hear  you. 

Mr.  Baker :  We  prepared  the  findings  of  fact  for  the  con¬ 
venience  of  the  Court. 

I  am  still  of  the  opinion,  as  stated  the  day  the  Court 
gave  its  oral  statement,  that  that  statement  does  comply 
with  the  law.  If  the  Court  feels  that  that  states  its 
286  position  sufficiently,  we  have  no  objection  to  the 
adoption  of  the  statement  as  amended. 

We  prepared  this  primarily  to  give  the  background  of 
some  of  these  points  that  the  Court  covered. 

The  Court:  The  Court  thinks  you  can  argue  your  case 
in  the  Court  of  Appeals.  It  is  not  necessary  to  argue  it 
in  your  findings  of  fact  and  conclusions  of  law. 

Mr.  Baker:  We  take  no  exception  to  the  Court’s  opinion. 

The  Court:  As  I  understand  it,  the  defendant  has  no 
criticism? 

Mr.  Berry:  No,  sir.  As  we  said  earlier,  we  have  none; 
and  we  accept  it  with  the  modifications  you  have  indicated 
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just  now.  It  will  be  entirely  acceptable  to  the  Washingtoii 
Gas  Light  Company. 

Mr.  Beard  is  here  to  speak  for  the  Public  Utilities  Com¬ 
mission. 

Mr.  Beard:  The  Commission  has  no  objection  to  it,  and 
accepts  it  as  modified. 


342  July  14,  1949. 

P.U.C.  No.  3495. 

Formal  Case  No.  389. 

In  the  Matter  of  the  Application  of  Washington  Gas  Light 
Company  for  authority  to  increase  its  rates,  tolls,  charges, 
and  schedules 

Application 

To  the  Honorable,  The  Public  Utilities  Commission  of  the 
District  of  Columbia: 

Washington  Gas  Light  Company  (hereinafter  referred 
to  as  the  ‘‘Company’^)  hereby  respectfully  applies  for  an 
increase  of  its  rates,  tolls,  charges,  and  schedules  for  gas 
service  as  hereinafter  set  forth; 

1.  Nature  of  Application.  This  is  an  application  for  an 
emergency  increase  of  the  Company’s  rates  to  produce  addi  ¬ 
tional  operating  revenues  of  $900,000  in  the  aggregate  on  an 
annual  basis,  the  over-all  effect  of  which  will  be  an  increase 
of  approximately  seven  per  cent. 

The  relief  requested  by  the  Company  is  of  an  emergency 
character,  and  for  this  reason  the  proposed  increase  is  not 
designed  to  reflect  full  recognition  of  the  Company’s  rights 
under  the  law  creating  the  Commission  (37  U.  S.  Sta". 
974)  under  which  the  Company  would  be  entitled  to  a  rate 
increase  of  upwards  of  $1,500,000.  The  Company  hopes 
therefore  to  avoid  the  delay  resulting  from  full  rate  prc- 
ceedings,  and  to  be  permitted  promptly  to  file  rate  schedules 
implementing  the  requested  increase. 

2.  Need  for  Increase  in  Rates.  The  additional  revenues 
requested  in  this  application  are  needed  to  enable  the  Com- 
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pany  to  comply  with  its  obligation  “to  furnish  service  and 
facilities  reasonably  safe  and  adequate.  ...”  (37 

343  IT.  S.  Stat.  974,  Sec.  8,  Par.  2).  Revenues  derived  from 
the  rates  now  in  effect  are  not  sufficient  to  pay  all  of 

the  costs  of  operation  and  to  provide  an  adequate  return  on 
the  property  used  in  supplying  gas  to  customers.  The  rate 
of  return  realized  by  the  Company  from  its  sales  to  Dis¬ 
trict  of  Columbia  customers  has  declined  from  approxi¬ 
mately  6%  in  1941,  to  approximately  3.25%  per  annum 
in  the  current  year;  and  after  adjusting  for  normal  tem¬ 
peratures,  to  offset  the  adverse  affect  of  the  mild  weather 
last  winter,  the  current  return  would  not  exceed  3.68%. 
This  lack  of  an  adequate  return  to  the  Company  means  that 
there  are  not  sufficient  earnings  available  to  pay  the  costs 
of  the  capital  invested  in  the  business,  to  protect  the  invest¬ 
ment  values  of  present  security  holders,  and  to  provide 
the  margin  of  earnings  needed  to  preserve  the  credit  of  the 
business. 

It  is  for  the  purpose  of  preserving  the  financial  integrity 
of  the  Company  and  thus  insuring  a  continuation  of  safe, 
adequate,  and  reasonable  gas  service  to  the  Nation’s  Capital 
that  the  Company  is  obliged  to  propose  the  modest  increase 
in  rates  specified  above. 

3.  Causes  of  Present  Inadequacy  of  Revenues.  Gas  rates 
now  in  effect  in  the  District  of  Columbia  were  established  in 
1942,  by  Order  No.  2401  of  the  Commission,  and  were 
changed  to  the  thermal  basis  in  1947,  by  Order  No.  3155. 
For  the  past  twenty-nine  years  all  changes  in  gas  rates 
have  been  decreases,  with  one  exception.  In  1942  a  small 
increase  of  approximately  two  and  one-quarter  per  cent 
was  authorized.  As  a  result,  the  Company  is  now  selling 
gas  at  rates  which  are  below  the  1939  level,  although  the 
general  consumer’s  price  index  has  increased  67%  since 
1939. 

The  effect  of  sharply  rising  commodity  and  labor  costs, 
without  any  comparable  increase  in  the  selling  price  of  gas, 
is  shown  by  the  following  condensed  statement  of  the  Com¬ 
pany’s  operating, revenues  and  expenses.  The  figures  relate 
only  to  gas  sales  to  customers  within  the  District  of 

344  Columbia,  and  are  stated  in  thousands  of  dollars. 


69 


12  m|os. 

12  Months  Ended  June  30  EndW 

-  Year  MayTsi 

1939  1942  1944  1946  1948  1949 

Operating  Revenues . $7,354  $8,919  $10,220  $10,658  $12,491  $l2,lll6 

Operating  Expenses  j 

Gas  supply  and  con-  I 

version* .  $2,629  $3,659  $4,357  $4,512  $4,626  $4,389 

All  other  operating  ex¬ 
penses,  except  labor  , 

costs .  1,310  1,688  1,949  1,744  2,520  2,4^ 

Labor  costs  other  than 
that  applicable  to  gas 
supply .  1,615  2,017  1,999  2,376  3,997  4,1^ 


$5,554  $7,364  $8,305  $8,632  $11,143  $11,052 


$1,06. 

$73 


>4 
;6 
1^0 


lues 

on 


Net  Operating  Revenues 

Amount .  $1,800  $1 ,555)«(  $1,915  $2,026  $1,348 

Decrease  below  1939. .  $245  $452 

Percentage  decrease .. .  14%  25%  4 

Note:  Figures  for  1939-1946,  inclusive,  are  from  determinations  of  revenj 
and  expenses  by  the  Commission. 

*  Includes  production  expens^,  gas  purchased,  and  amortization  of  producfji 
property  and  conversion  costs  in  1948  and  1949. 

^  Upon  this  finding,  the  Commission  authorized  an  increase  in  rates. 

It  is  recognized  that  the  winter  of  1948-1949  was  uniis- 
ually  mild,  and  the  Company’s  earnings  were  adversely 
affected.  However,  that  is  not  the  reason  for  the  Company’s 
request  to  increase  rates.  It  is  the  cumulative  effect 
heavy  increases  in  expenses  since  the  end  of  the  war  whibh 
has  resulted  in  the  serious  decline  in  net  operating  revenu(5S. 
This  decline  is  affected  only  slightly  by  adjusting  current 
operating  results  for  the  effect  of  the  mild  weather  last 
winter  by  assuming  normal  temperatures.  When  so  ad¬ 
justed,  net  operating  revenues  for  the  12  months  ended 
May  31,  1949  would  have  been  $1,199,000,  or  $601,000  belc  w 
1939,  a  decrease  of  33%. 

345  It  is  only  by  means  of  the  change  to  the  use  of 
straight  natural  gas,  completed  in  1947,  that  tie 
Company  has  been  able  to  avoid  increasing  rates  before 
now,  although  other  public  utilities  in  Washington  aijid 
elsewhere  have  raised  their  rates.  However,  the  gas  buid- 
ness  in  Washington  comprises  much  more  than  the  sale  Df 
fuel  alone.  It  entails  the  operation  and  maintenance  Df 
an  intricate  distribution  system,  together  with  storage 
facilities  and  stand-by  equipment  for  emergency  production 
of  gas. 


It  also  includes  service  in  customers’  homes  and 
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places  of  business,  for  the  purpose  of  assuring  high  stan¬ 
dards  of  efficiency,  safety,  and  economy  in  the  use  of  gas. 
Costs  for  these  vital  elements  of  Washington's  gas  service 
have  increased,  and  have  continued  at  a  high  level  for  so 
long  a  period  that  it  is  no  longer  possible  to  avoid  increas¬ 
ing  rates  to  customers. 

Moreover,  the  actual  decline  in  net  operating  revenues 
shown  by  the  table  is  by  no  means  the  whole  story.  Net 
revenues  have  decreased  despite  an  unprecedented  growth 
in  business.  Sales  of  gas  to  customers  in  the  District  of 
Columbia  have  increased  70%  since  1939,  while  net  revenues 
have  declined  40%. 

During  the  same  period  there  has  been  a  large  increase 
in  the  amount  of  capital  invested  in  facilities  required  to 
serve  consumers.  The  new  facilities  thus  added  have 
helped  to  bring  about  the  large  growth  in  business.  This 
growth  in  property  requires  not  only  a  restoration  of  pre¬ 
war  earning  levels,  but  also  calls  for  higher  net  earnings 
to  support  the  additional  investment  of  capital. 

The  following  table  shows  revenues  and  expenses  on  a 
unit  basis — in  cents  per  therm  sold.  It  covers  the  same 
period  as  the  foregoing  table  which  deals  with  total  dollars, 
but  illustrates  more  realistically  the  extent  of  the  steady 
increases  in  all  expenses  except  that  of  gas  supply,  and  the 

12  Mos. 

12  Months  Ended  June  30  Ended 

-  Year  May  31 

1939  1942  1944  1946  1948  1949 


Operating  Revenues .  12.25^  ll.STfi  11.82<‘  12.02^  11.75^  11. 84^5 


Gas  supply  and  con¬ 
version .  4.38^  4.79^  5.04^  5.09^  4.35<‘  4.29^ 

All  other  operating  ex¬ 
penses  except  labor 

costs .  2.18  2.21  2.26  1.96  2.37  2.44 

Labor  costs,  other  than 
that  applicable  to  gas 

supply .  2.69  2.64  2.31  2.68  3.76  4.07 


9.25^  9.64^  9.61^  9.73^  10.48^  10.80^ 


Net  Operating  Revenues 

Amount .  3.00^  2.03^  2.21^  2.29^  1.27^  1.04^ 

Decrease  below  1939. . .  .97^  .79^  .71^  1.73^  1.96^ 

Percentage  decrease .. .  32%  26%  24%  58%  65% 

Therms  Sold— thousands.  60,020  76,419  86,489  88,679  106,339  102,372 
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resulting  decline  in  net  revenues  from  the  District 

346  of  Columbia  business  available  to  support  the  invest¬ 
ment  which  has  been  made  to  serve  Washington  <[5us- 

tomers. 

Adjustment  of  the  figures  shown  above  for  the  12  mor.ths 
ended  May  31, 1949,  to  reflect  normal  temperatures  for  last 
winter,  would  show  net  operating  revenues  of  1.10  cents 
per  therm.  The  decrease  below  1939  would  have  been  1.90 
cents  per  therm,  and  the  percentage  decrease  62%. 

The  drastic  decline  in  net  operating  revenues  makes  it  im¬ 
perative  that  the  Company  seek  immediate  relief  in  order 
to  avoid  permanent  damage  to  its  credit  standing  and  fir  un¬ 
cial  stability,  with  resulting  deterioration  of  service  to 
existing  customers. 

4.  Reasons  for  Decline  in  Net  Operating  Revenues.  The 
present  inadequacy  of  net  operating  revenues  is  the  resmlt 
of  the  sharp  and  continuous  increases  in  expenses  other 
than  those  related  to  gas  supply.  Costs  of  our  gas  supjply 
have  actually  been  reduced,  due  to  the  chang^  to 

347  natural  gas.  As  shown  in  the  table,  our  gas  supply 
in  1939  cost  4.38  cents  per  therm,  whereas  the  pres¬ 
ent  cost  is  only  4.29  cents  including  provision  for  the  costs 
of  the  changeover  to  natural  gas  and  amortization  of  the 
gas  production  facilities  no  longer  needed. 

Aside  from  the  cost  of  our  supply  of  gas  the  principal 
single  element  in  the  cost  of  gas  service  in  Washington  is 
labor.  It  is  primarily  the  higher  cost  of  labor  which  has 
resulted  in  the  decline  in  net  revenues.  Wage  and  salary 
rates  have  increased  steadily  since  1939,  and  steeply  since 
the  end  of  the  war.  Basic  wage  rates  in  1949  are  82% 
higher  than  in  1939  and  50%  higher  than  in  1945.  TIese 
increases  in  wage  rates  are  not  peculiar  to  this  industry; 
they  have  been  brought  about  by  the  nation-wide  increa  ses 
in  the  cost  of  living.  The  effect  of  higher  wage  rates  is 
shown  in  the  increased  costs  per  therm  of  gas  sold.  Exjlu- 
sive  of  those  included  in  gas  supply,  labor  costs  have  in¬ 
creased  from  2.7  cents  a  therm  in  1939  to  4.1  cents  at  pi'es- 
ent.  This  increase  amounts  to  52% ;  but  is  low  compa|red 
with  the  over-all  increases  in  wage  rates  of  82%,  du^  to 
improving  efficiency,  growth  of  business,  and  other  fact<t)rs. 
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Taxes  and  depreciation  charges  are  larger  because  of 
higher  tax  rates,  larger  sales  of  gas  and  operating  reve¬ 
nues,  more  customers,  and  more  property.  Amortization 
is  attributable  to  the  change  to  natural  gas,  and  is  part  of 
the  cost  of  our  present  gas  supply. 

All  of  these  increases  in  the  costs  of  gas  service  which 
the  Company  has  been  obliged  to  meet  are  the  same  higher 
costs  that  have  affected  every  industry  in  our  economy,  in¬ 
cluding  public  utilities.  They  have  been  unavoidable. 

5.  Continuing  Need  For  New  Capital.  Growth  of  busi¬ 
ness,  vital  to  the  continued  success  of  the  business,  is  highly 
important  and  beneficial  to  gas  users.  It  results  in  maxi¬ 
mum  usefulness  of  facilities,  economies  of  operation, 
348  and  lower  costs  than  otherwise  would  be  possible. 

In  order  to  increase  its  sales  of  gas,  supply  the 
increased  demands  of  customers  for  gas,  and  extend  gas 
service  to  new  customers,  the  Company  must  construct  ad¬ 
ditional  facilities.  Since  the  close  of  the  war,  substantial 
amounts  have  been  invested  in  the  business  for  the  con¬ 
struction  of  additional  facilities.  During  the  past  three 
years  property  additions  made  by  the  Company,  Prince 
George  ^s  Gas  Corporation,  and  Potomac  Gas  Company, 
have  been  as  follows: 

1946  1947  1948  Total 

$1,039,000  $1,921,000  $2,272,000  $5,232,000 

The  new  capital  funds  needed  to  construct  such  addi¬ 
tional  facilities  have  been  obtained  through  the  issuance  of 
serial  notes,  bonds,  and  sales  of  Common  Stock.  But  the 
business  continues  to  grow,  and  will  require  continued  en¬ 
largement  and  extension  of  facilities.  New  capital  funds 
have  recently  been  obtained  for  this  year,  and  further  addi¬ 
tional  investment  will  be  required  in  1950  and  subsequent 
years. 

The  need  for  new  capital  is  directly  related  to  the  num¬ 
ber  of  new  customers  to  be  served  and  the  increased  use 
of  gas  by  present  customers.  Sales  of  gas  to  customers  in 
the  District  of  Columbia  during  the  twelve  months  ended 
May,  1949,  were  15%  higher  than  in  the  twelve  months 
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ended  June,  1946,  and  sales  of  the  entire  system  have  grown 
even  more  rapidly.  The  construction  of  new  homes  and 
apartments  is  continuing  at  a  high  rate. 

I 

6.  Inadequate  Earnings  Adversely  Affect  Service  to  Pyib- 
lic.  A  major  element  in  the  cost  of  new  capital  is  tlhe 
degree  of  risk  which  the  prospective  investor  considers  £p- 
plicable  to  his  investment — he  will  invest  at  a  lower  yidd 
(which  is  a  lower  cost  to  the  Company)  if  there  is  adequjite 
protection  against  loss  of  principal  and  loss  of  income. 

Therefore,  senior  securities,  such  as  bonds,  can  be 
349  sold  at  the  lowest  cost  only  when  there  is  protection 
in  the  form  of  a  substantial  investment  of  equity 
capital,  and  only  when  earnings  are  substantially  higl  er 
than  interest  requirements.  Similarly,  equity  capital  can 
be  sold  advantageously  only  when  earnings  applicable  to 
it  are  suiSciently  large,  in  fact  or  in  prospect,  to  compen¬ 
sate  the  investor  for  the  larger  risk  of  loss  of  capital. 

The  investment  credit  of  this  Company  has  been  high 
in  recent  years,  but  the  continued  decline  in  earnings  in 
prospect  for  1949  now  jeopardizes  our  position.  The 
nual  rate  of  dividends  on  the  Company’s  common  stock  h|as 
remained  unchanged  since  1938.  In  recent  years  the  bal¬ 
ance  of  earnings,  after  payment  of  dividends,  has  declined; 
and  unless  there  is  an  increase  in  rates  for  the  sale  of  gas, 
net  income  for  1949  mil  not  be  equivalent  to  the  amou/nt  of 
dividends  at  the  established  rate  per  share.  This  means 
that  the  investment  of  present  security  holders  is  not  ade¬ 
quately  compensated  by  present  revenues;  and  if  this  situ¬ 
ation  continues,  the  ability  of  this  Company  to  continue  to 
attract  new  capital  on  advantageous  terms  will  be  doul)t- 
ful. 

While  it  is  generally  understood  that  the  consolidated 
earnings  of  this  system,  including  the  Company  and  :'ts 
subsidiaries,  are  of  controlling  importance  from  the  in¬ 
vestor’s  viewpoint,  70%  of  all  sales  of  gas  to  the  public 
by  the  system  are  made  within  the  District  of  Columbia. 
As  shown  in  the  tables  on  earnings,  in  the  past  three  years 
net  operating  revenues  from  D.C.  sales  have  actually  de¬ 
clined  nearly  $1,000,000,  from  over  $2,000,000  (in  1946)  to 
$1,064,000  for  the  twelve  months  ended  May  31,  1949,  de¬ 
spite  the  larger  volume  of  business.  For  1949,  net  operit- 
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ing  revenue  is  estimated  to  be  lower  than  for  1948,  again 
despite  a  larger  volume  of  business. 

7.  Effect  of  Increase  Proposed,  The  relief  needed  by 
the  Company  is  of  an  emergency  character;  current  earn¬ 
ings  showing  a  return  of  less  than  three  and  one-half  per 

cent  are  entirely  inadequate.  It  is  imperative,  ac- 
350  cordingly,  that  the  Company  receive  additional  reve¬ 
nues  promptly  in  order  to  provide  the  minimum  earn¬ 
ings  necessary  for  ^ancial  stability.  To  restore  earnings 
to  a  minimum  level  of  stability  for  the  year  1949,  the  Com¬ 
pany  asks  that  increased  rates  be  made  effective  not  later 
than  August  15,  1949.  If  made  effective  by  that  time,  the 
maximum  amount  of  additional  revenues  which  the  Com¬ 
pany  might  obtain  during  the  remainder  of  1949  is  esti¬ 
mated  to  be  only  $311,000  out  of  the  total  increase  of  $900,- 
000.  After  payment  of  operating  expenses  and  taxes,  the 
proposed  increase  will  augment  net  operating  revenues  for 
1949  by  approximately  $183,000. 

8.  SumYKtary.  For  the  reasons  hereinbefore  set  forth, 
Washington  Gas  Light  Company  is  in  serious  need  of  addi¬ 
tional  revenues.  The  additional  revenues  needed  cannot 
be  derived  from  growth  of  business  alone  because  of  the 
high  current  costs  of  service.  The  need  for  additional  reve¬ 
nues  is  basically  to  provide  earnings  reasonably  adequate 
to  preserve  the  credit  and  financial  integrity  of  the  Com¬ 
pany,  and  thus  enable  the  Company  to  continue  to  main¬ 
tain  high  standards  of  efi&cient,  safe,  and  adequate  gas 
service  to  the  District  of  Columbia. 

As  hereinbefore  stated,  the  increase  in  rates  requested 
is  the  minimum  needed  to  preserve  the  financial  stability 
of  the  business.  It  is  not  a  request  for  a  full  determina¬ 
tion  of  the  Company’s  rights  under  the  statute.  This  is 
not  to  be  understood  as  a  waiver  of  the  Company’s  right, 
however,  and  the  Company  hereby  expressly  reserves  the 
right  to  request  the  institution  of  full  rate  proceedings. 
Whether  the  Company  will  request  such  full  rate  proceed¬ 
ings  will  depend  on  many  undetermined  factors,  including 
the  granting  of  the  immediate  relief  requested  in  this  ap¬ 
plication,  the  growth  of  business,  and  the  development  of 
more  favorable  operating  ratios. 
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Wherefore,  since  the  rates,  tolls,  charges,  aijid 

351  schedules  presently  in  effect  do  not  yield  the  mim- 
mum  adequate  compensation  necessary  for  supplyi^ 

gas  service  to  customers,  and  do  not  yield  a  just  and  rea¬ 
sonable  return  on  the  value  of  the  property  actually  used 
and  useful  in  furnishing  gas  service  to  such  customeifs, 
Washington  Gas  Light  Company  respectfully  requests  thkt 
your  Honorable  Commission: 

(a)  Find  that  the  increase  in  rates  and  charges  pro¬ 
posed  herein  is  needed  to  improve  the  minimum  earn¬ 
ings  of  the  Company  and  help  maintain  its  credit  stand¬ 
ing  and  financial  integrity;  and  that  such  increase  is 
not  unjust  or  unreasonable ; 

(b)  Authorize  the  filing  of  new  schedules  providing 
for  higher  charges  sufficient  to  increase  operating  reve¬ 
nues  from  sales  of  gas  to  D.C.  customers  by  $900,000 
on  an  annual  basis ;  and 

(c)  Establish  an  early  effective  date,  not  later  than 
August  15, 1949  for  the  changes  in  such  rate  schedules. 

Respectfully  submitted, 

Washington  Gas  Light  Company, 
By  Everett  J.  Boothby, 

President, 

352  District  of  Columbia,  ss: 

Everett  J.  Boothby  being  duly  sworn,  deposes  and  say^ : 
that  he  is  an  officer  of  the  applicant  herein,  to-wit,  tl|ie 
President;  that  he  has  read  the  foregoing  application  aid 
knows  the  contents  thereof ;  that  the  same  are  true  to  his 
knowledge  except  as  to  those  matters  alleged  on  informa¬ 
tion  and  belief  and  that  as  to  those  matters  he  believes  thejn 
to  be  true. 

Everett  J.  Boothby, 

President, 

Subscribed  and  sworn  to  before  me  this  14th  day  of  Jul 
1949. 

William  C.  Young, 

Notary  Public, 
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353  Public  Utilities  Commission  of  the  District  of  Co¬ 
lumbia,  Washington  4,  D.  C. 

July  15,  1949. 


P.  U.  C.  No.  3495 
Formal  Case  No.  389 

In  the  Matter  of  Application  of  the  Washington  Gas  Light 

Company  for  Authority  to  Increase  its  Rates,  Tolls, 

Charges  and  Schedules 

Notice  of  Hearing 

The  Washington  Gas  Light  Company  (the  Company)  on 
July  14,  1949,  filed  an  application  for  an  emergency  in¬ 
crease  of  its  rates  to  produce  additional  annual  operating 
revenues  in  an  aggregate  amount  of  $900,000. 

In  support  of  its  application  the  Company  states,  among 
other  things,  that  the  rate  of  return  realized  by  the  Com¬ 
pany  from  its  sales  to  District  of  Columbia  customers  has 
declined  from  approximately  6%  in  1941,  to  approximately 
3.25%  per  annum  in  the  current  year;  and  after  adjust¬ 
ing  for  normal  temperatures,  to  offset  the  adverse  effect 
of  the  mild  weather  last  winter,  the  current  return  would  • 
not  exceed  3.68%.  Such  a  return,  the  Company  states,  is 
not  sufficient  to  pay  the  cost  of  capital  invested  in  the  busi¬ 
ness,  to  protect  the  investment  value  of  present  securities 
and  to  provide  the  margin  needed  to  preserve  the  credit 
of  the  business. 

The  decline  in  the  rate  of  return  earned  is  attributed 
primarily  by  the  Company  to  the  higher  costs  of  operations, 
particularly  labor,  which  have  affected  all  industries.  The 
Company  in  its  application  also  states  that  the  change  to 
the  use  of  straight  natural  gas  in  1947  has  enabled  the 
Company  to  avoid  requesting  an  increase  in  rates  at  an 
earlier  date. 

The  application  also  sets  forth  other  facts  and  factors 
in  support  of  the  requested  increase  which  need  not  be  re- 
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peated  here,  but  which  indicate  that  the  application  Ire- 
quires  serious  consideration  by  the  Commission.  j 

Notice  is  hereby  given  that  a  formal  public  hearing  on 
this  application  will  be  held  in  Room  500,  District  Building, 
at  10:00  a.  m.,  on  July  28,  1949. 

After  the  Company  has  presented  evidence  in  support 
of  its  application,  the  hearing  will  be  recessed  to  allbw 
reasonable  time  to  prepare  for  cross-examination  and  i:he 
presentation  of  additional  evidence. 

By  direction  of  the  Commission : 

E.  J.  Milligan,  Executive  Secreta  ry. 

•  •••••• 


2415  Findings  and  Opinion,  and  Order  No.  3600,  Novdm- 

ber  9, 1949 

Public  Utilities  Commission  of  the  District  of  Columijia 

In  the  Matter  of  Application  of  the  Washington  Gas  Light 
Company,  To  Increase  its  Rates,  Tolls,  Charges  and 
Schedules  j 

P.  U.  C.  No.  3495 


Formal  Case  No.  389 


I 

2416  Findings  and  Opinion  and  Order  of  the  CoMMissibN 

Commissioners:  James  H.  Flanagan,  Chairman,  James  W. 
Lauderdale,  Commissioner,  Carlin  H.  Whitesell,  Jr.,  As¬ 
sistant  Engineer  Commissioner 


Appearances : 


John  O’Dea,  People’s  Counsel,  Vernon  E.  West,  Geneial 
Counsel,  and  Lloyd  B.  Harrison,  Special  Assistant  Cor¬ 
poration  Counsel,  for  the  Commission. 

Stoddard  M.  Stevens  and  C.  Oscar  Berry,  appearing  fbr 
Washington  Gas  Light  Company. 
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Charles  M.  Dinneen  and  John  J.  Kirby,  General  Services 
Administration,  appearing  for  the  United  States  of  America. 

William  A.  Roberts  and  Robert  E.  McLaughlin,  of  Roberts 
and  Mclnnis,  appearing  for  Gas  Consumers  and  Independ¬ 
ent  Appliance  Dealers,  and  together  with  Dillard  Stokes, 
for  District  of  Columbia  Industrial  Union  Council,  C.  I.  0. 

John  H.  Connaughton,  appearing  for  the  Federation  of 
Citizens  ’  Associations. 

Mrs.  Edward  B.  Morris,  appearing  for  Fort  Davis  Cit¬ 
izens^  Association. 

2417  Public  Utilities  Commission  of  the  Disteict  of  Co¬ 
lumbia,  November  9, 1949 

P.  U.  C.  No.  3495 
Formal  Case  No.  389 
Findings  and  Opinion 

In  the  Matter  of  Application  of  the  Washington  Gas  Light 

Company  for  Authority  to  Increase  its  Rates,  Tolls, 

Charges  and  Schedules. 

Nature  of  Proceeding 

On  July  14,  1949,  the  Washington  Gas  Light  Company 
(hereinafter  referred  to  as  the  ‘‘Company’’)  filed  an  ap¬ 
plication  with  this  Commission  for  an  emergency  increase 
of  its  rates  to  produce  additional  operating  revenues  of 
$900,000  in  the  aggregate  on  an  annual  basis,  the  over-all 
effect  of  which  would  be  an  increase  of  approximately  7%. 

In  support  of  its  application,  the  Company  stated  that  the 
additional  revenues  requested  are  needed  to  enable  the  Com¬ 
pany  to  comply  with  its  obligation  “to  furnish  service  and 
facilities  reasonably  safe  and  adequate”.  The  application 
sets  forth  that  revenues  derived  from  the  rates  now  in  effect 
are  not  suflScient  to  pay  all  of  the  costs  of  operation  and 
to  provide  an  adequate  return  on  the  property  used  in 
supplying  gas  to  customers.  It  is  further  stated  that  the 
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rate  of  return  realized  by  the  Company  from  its  sales  to 
District  of  Columbia  customers  has  declined  from  approxi¬ 
mately  6%  in  1941  to  approximately  3.25%  in  the 

2418  current  year;  and  that  after  adjusting  for  normal 
temperatures,  to  offset  the  adverse  effect  of  the  mild 

weather  during  the  heating  season  of  1948-1949,  the  current 
return  would  not  exceed  3.68%. 

After  appropriate  notice,  formal  public  hearings  were 
held  on  July  28,  August  30  and  31,  September  19,  20,  21, 
22,  23,  26,  27  and  29,  and  October  10  and  11,  1949. 

Petitions  for  leave  to  intervene  were  filed  by  the  United 
States  of  America,  through  the  General  Services  Adminis¬ 
tration,  Bureau  of  Federal  Supply  (the  Government),  and 
by  the  Gas  Consumers  and  Independent  Appliance  Dealers 
(Appliance  dealers).  Both  petitions  were  granted. 

In  addition  to  People’s  Counsel,  and  counsel  appearing 
for  the  Company,  the  Commission,  and  the  interveners,  ap¬ 
pearances  were  noted  for  the  Public  Utilities  Committee  of 
the  Federation  of  Citizens’  Associations,  the  District  of 
Columbia  Industrial  Union  Council,  C.  I.  0.,  the  Fort  Davis 
Citizens’  Association,  and  the  Restaurant  Beverage  As¬ 
sociation  of  Washington. 

The  Company’s  testimony  on  the  results  of  operation  was 
presented  by  its  Comptroller,  Otis  H.  Ritenour.  Company  | 
testimony  on  rate  schedules  was  presented  by  its  Vice  Presi¬ 
dent,  Howard  B.  Noyes,  and  Rate  Engineer,  Stephen  S. 
Mason.  The  Commission  witness  was  V.  A.  McElfresh, 
Executive  Accountant  and  Auditor.  James  K.  Macintosh 
was  the  witness  for  the  Government  and  George  Harbaugh 
and  George  Webster  were  witnesses  for  the  Appliance 
Dealers. 

Description  of  the  Company 

The  Washington  Gas  Light  Company  distributes  and 
sells  straight  natural  gas  in  the  District  of  Columbia.  Its 
wholly  owned  subsidiaries,  the  Washington  Gas  Light  Com¬ 
pany  of  Maryland,  Inc.  (Washington  Maryland  Company) 
and  the  Rosslyn  Gas  Company  (Rosslyn  Company) 

2419  also  distribute  and  sell  straight  natural  gas  in  nearby 
areas  of  Maryland  and  Virginia.  The  rates  charged 

for  gas  service  in  these  latter  areas  are  fixed  by  the  Public 
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Service  Commission  of  Maryland  and  the  State  Corpora¬ 
tion  Commission  of  Virginia,  respectively.  The  Company 
purchases  natural  gas  from  the  Atlantic  Seaboard  Cor¬ 
poration.  This  gas  is  delivered  to  the  Company  from  a 
20-inch  pipeline  extending  from  Boldman,  Kentucky,  to 
Coatesville,  Pennsylvania,  at  Rockville,  Maryland,  and 
Dranesville,  Virginia,  through  transmission  pipelines  owned 
by  the  Company’s  wholly-owned  subsidiaries.  Prince 
George’s  Gas  Corporation  and  Potomac  Gas  Company, 
respectively.^  The  Company  in  turn  sells  natural  gas  to  its 
Maryland  and  Virginia  subsidiaries  at  wholesale  rates 
filed  with  the  Federal  Power  Commission.  For  a  consider¬ 
able  period  of  time  prior  to  1946,  the  Company  distributed 
and  sold  a  mixed  natural  and  water  gas.  The  water  gas  was 
manufactured  at  two  plants  commonly  known  as  East  and 
West  Stations.  During  the  fall  of  1946,  the  changeover  to 
straight  natural  gas  was  effected  in  the  territory  served  by 
the  Maryland  and  Virginia  subsidiaries  of  the  Company,  and 
in  1947,  the  changeover  was  made  in  the  District  of  Co¬ 
lumbia.  Upon  completion  of  the  changeover.  West  Station 
was  abandoned,  and  East  Station  was  converted  to  man¬ 
ufacture  a  high  B.  t.  u.  oil  gas  suitable  for  mixing  with  or 
substitution  for  natural  gas  in  order  to  provide  standby 
service  and  for  peak-shaving  purposes. 

Results  of  Operations 

a.  Company  Testimony. 

As  previously  indicated,  the  actual  conversion  from  the 
use  of  mixed  gas  to  straight  natural  gas  was  accomplished 
just  prior  to  the  heating  season  of  1947-1948  (comprising 
the  months  of  October  1947  to  April  1948,  inclusive). 
2420  Results  of  operations  vdthin  the  District  of  Co¬ 
lumbia  since  the  time  of  conversion  have  been  pre¬ 
sented  by  the  Company  in  this  proceeding,  for  the  calendar 
year  1948,  and  also  for  the  twelve-months  period  ended  May 


^  There  is  also  involved  approximately  13,000  feet  of 
transmission  line  owned  by  Rosslyn  Gas  Company. 
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31, 1949  ( Exhibit  No.  11 ) .  The  data  for  each  of  these  periods 
are  set  forth  below: 


Calendar 
Year  1948 

Operating  Revenues  - 

Sales  of  Gas  to  Consumers .  $12,346,861 

Other  Operating  Revenues .  143 , 846 


12  Montl^ 
Ended” 
5/31/49 

$11,954,^ 

162,^; 


Total  Operating  Revenues .  $12 , 490 , 707  $12,116,511 


Operating  Expenses 
Operation — 

Production .  $  339,432 

Gas  I*urchased  for  Resale .  3,266,162 

Distribution .  1 , 495 , 570 

Customer  Acctg.  and  Collecting .  852,345 

Sales  Promotion .  446 , 153 

Administrative  and  General .  1 , 229 , 124 

Total  Operation .  $  7,628,786 

Maintenance — 

Production .  $  140,393 

Distribution .  717,208 

General  Property .  55,956 


$  232,477 

3,164,r 
1,494,( 
886,^ 
456, mi 
1,279,^ 

$  7,513,773 


$ 


118,2^ 

863,070 

60,0^ 


Total  Maintenance .  $  913,557  $  1,041,4^ 


Amortization  of  Natural  Gas  Conversion .  $  303,600 

Depreciation .  871, 862 

Property  Losses  Chargeable  to  Operations .  197 , 664 


305,100 

884,110 

204,390 


Total  Amortization  and  Depreciation _  $  1,373,126  $  1,393,( 


General  Taxes .  $  637,828 

Federal  Income  Taxes .  484 , 725 

Other  Income  Taxes .  67,700 


$ 


655,975 

355,482 

49,900 


Total  Taxes .  $  1,190,253  $  1,061,357 


Total  Operating  Expenses .  $11,105,722  $11,010,103 


Net  Operating  Revenues .  $  1,384,985 

2421 


In  connection  with  his  testimony  on  the  results  c^f 
operations,  the  Company  witness  also  testified  as  t 
the  average  investment  of  the  Company  during  the  twj^ 
periods  covered.  The  record  shows  that  the  average  in|- 
vestment  during  the  year  1948  was  calculated  by  the  Comj- 
pany  as  $32,594,990;  and  that  the  net  operating  revenue^ 
of  $1,384,985  provided  a  return  of  4.25%  on  such  averagfe 
investment.  Further,  for  the  period  of  12  months  ende<^ 
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May  31, 1949,  the  average  investment  amounted  to  $32,779,- 
172.  The  net  operating  revenues  of  $1,106,318  for  this 
period  provided  a  return  of  3.38%. 

The  average  investment  for  the  12  months  ended  May  31, 
1949,  was  developed  as  follows : 


Gas  Plant  in  Service .  $33,622,321 

Extraordinary  Property  Losses  (Net) .  1,862,946 

Natural  Gas  Conversion  Costs .  2,777,426 

Materials  and  Supplies .  1,002,609 


$39,265,302 


Less — Contributions  in  Aid  of  Construction  ...  $  1,588,895 
Advances  for  Construction .  52,357 


$  1,641,252 


Balance  .  $37,624,050 

Less  Depreciation  Reserve .  4,844,878 

Average  Investment .  $32,779,172 


It  is  pertinent  to  note  that  the  average  investment  set 
forth  above  includes  an  allocated  portion  of  the  difference 
between  original  cost  and  the  1932  appraised  value  of  land. 
This  item  will  be  discussed  further  in  a  succeeding  section 
of  these  findings. 

As  the  Company  sells  gas  at  wholesale  to  its  two  distribut¬ 
ing  subsidiaries,  allocations  of  revenues,  expenses  and  in¬ 
vestment  are  necessary  to  determine  the  portion  of  income 
and  investment  related  to  the  retail  sale  of  gas  in  the 
2422  District  of  Columbia,  and  such  allocations  are  re¬ 
flected  in  the  foregoing  statements  of  income,  invest¬ 
ment  and  return.  The  Company’s  witness  explained  that 
the  principal  allocations  involved  related  to  gas  supply 
and  standby  production  facilities,  and  that  such  items, 
both  expenses  and  investment,  were  allocated  by  the  use 
of  a  factor  developed  by  relating  the  therms  of  gas  sold 
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to  subsidiary  companies  to  the  total  gas  send-out  for  the 
system. 

b.  Commission  Testimony. 

The  Commission's  witness  testified  that  the  net  operating 
revenue  of  the  Company  during  the  12  months  ended  May 
31,  1949,  amounted  to  $1,194,396.11,  and  the  weighted  rate 
base  for  that  period  amounted  to  $32,240,198.76.  This  in^- 
cates  a  return  earned  of  3.70%.  Both  income  and  rate  ba^e 
figures  relate  only  to  the  sale  of  gas  within  the  District  ^f 
Columbia.  The  methods  of  allocating  investment  and 
penses  applicable  to  the  sale  of  gas  at  wholesale  to  the  sub¬ 
sidiary  companies  were  explained  in  detail  by  the  Com¬ 
mission’s  witness.  There  is  little  difference  in  the  items 
allocated  by  the  Commission’s  witness  and  those  allocatcid 
by  the  Company’s  witness,  but  the  former  developed  his 
allocation  factor  by  relating  the  therms  of  gas  sold  at  retajil 
by  the  two  distributing  subsidiaries  of  the  Company  to  the 
total  therms  of  gas  sold  at  retail  by  all  three  companies. 
This  method,  the  Commission’s  witness  explained,  assumes 
an  equal  line  loss  and  an  equal  billing  lag  on  all  three  com¬ 
panies,  whereas  the  method  used  by  the  Company’s  witness 
lodges  all  of  the  billing  lag  in  District  operations.  The  prin¬ 
cipal  allocation  factor  used  by  the  Commission’s  -witness 
was  31.60%,  which  compares  with  a  principal  factor  cf 
31.16%  used  by  the  Company’s  -witness. 

Net  operating  revenues  of  $1,194,396.11  were  developed 
bv  the  Commission  witness  as  follows : 
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Operating  Revenues: 

Sales  to  Customers . . 

Sales  to  Subsidiaiy  Companies . 

Other  Operating  Revenues . 

Total . 

Operating  Revenue  Deductions: 

Operation  and  Maintenance  Expenses: 
Production  and  Storage: 

East,  West,  K  Street  and  Chillum  Stations 

Natural  Gas  Purchased  for  Resale . 

Purchased  Gas  Expense . 

Total . 


$11,954,230 


Az 


168,697.84 


$12,122,928.57 


$  332,328.08 

3,144,198.72 
16,205.^ 


$  3,492,732 
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Operating  Revenue  Deductions — Continued 
Distribution: 

Pumping  and  Regulating  Structures  and  Equipment 

in  Stations .  $  54,564.80 

Other  Distribution .  2,302,803.34 

Total .  $  2,357,368.14 

Customers’  Accounting  and  Collecting  Expenses .  886 ,221.61 

Sales  Promotion  Expenses .  342 ,561.19 

Administrative  and  General  Expenses .  1 , 333 , 027 . 15 

Total  Operation  and  Maintenance  Expenses .  $  8,411,910.74 

Amortization  of  Natural  Gas  Conversion  Costs .  $  303,600.00 


Depreciation  and  Amortization  of  Plant: 

Normal  Depreciation .  $  557,598.06 

Accelerated  Depreciation .  326,343.95 

Amortization  of  Extraordinary  Property  Losses .  199,526.53 

Total  Depreciation  and  Amortization .  $  1,083,468.54 

General  Taxes .  $  656,382.61 

Federal  Income  Taxes .  411, 649 . 96 

D.  C.  Income  Taxes .  61 , 520 . 61 

Total  Taxes .  S  1,129,553.18 

Special  Provision  for  Conversion  to  Natural  Gas . 

Total  Operating  Revenue  Deductions .  810,928,532.46 

Net  Operating  Revenues .  $  1,194, 396 . 1 1 

2424  The  weighted  rate  base  of  $32,240,198.76,  as  devel¬ 
oped  by  the  Commission  witness,  embraces  the  follow¬ 
ing  items  which  reflect  the  deduction  of  applicable  book  re¬ 
serves  and  the  allocation  of  certain  items  used  in  furnishing 
gas  to  subsidiary  companies : 

WASHINGTON  GAS  LIGHT  COMPANY 
Plant  to  be  abandoned: 

Production,  storage,  pumping  and  regulating  equipment.  $  3,000,717.47 
Plant  to  be  retained: 

Production,  storage,  pumping  and  regulating  equipment, 
including  transportation  equipment,  in  use  at  produc¬ 
tion  plants .  1,340,381.94 

Natural  gas  supply  lines  in  D.  C .  494,977.42 

Distribution  system .  16,988 , 182 . 69 

General  plant .  2,957,808.50 

Total  Washington  Gas  Liglit  Company .  $24,782,068.02 

PRINCE  GEORGE’S  GAS  CORPORATION 

Storage,  pumping  and  regulating  equipment .  $  1 ,272,388.42 

Natunil  gas  supply  lines  in  Maryland .  336,216.33 

Distribution  mains . 

Total  Prince  George’s  Gas  Corporation .  $  1 , 608 , 604 . 75 


POTOMAC  GAS  COMPANY 


Natural  gas  supply  line  in  Virginia  from  Dranesville  to 
S.  Filmore  Street  and  Lee  Boulevard . 

ROSSLYN  GAS  COMPANY 

Natural  gas  supply  line  in  Virginia  from  S.  Filmore  Street 
and  Lee  Boulevard  to  Key  Bridge . 

Total  Gas  Plant  in  Service . 

Advances  for  Construction . 

Unrecovered  cost  of  abandoned  plant: 

West  and  East  Stations . 

Takoma  Station . 


Unamortized  conversion  cost . 

Materials  and  Supplies: 

Materials  and  supplies — general 
Production  fuels . 

Total . 


*  Denotes  deduction. 


2425  c.  Interveners’  Testimonv. 

•> 

The  Government  witness  testified  that  during  the  12 
months  ended  May  31,  1949,  net  operating  revenues  of  the 
Company  from  the  sale  of  gas  to  District  of  Columbia  co|n- 
sumers  amounted  to  .$1,357,247,  and  that  it  provided  a 


return  of  4.89%  on  a  weighted  rate  base  of  $27,768,261  (Ejx- 
hibits  29,  30  and  31 ).  He  arrived  at  these  results  by  adjust¬ 
ing  the  income  and  rate  base  figures  previously  introduced 
by  the  Commission’s  witness  to  reflect  the  amortization  pf 
extraordinary  property  loss  and  conversion  costs  on  a  15- 
year  basis  instead  of  a  10-year  basis,  and  also  to  reflect  the 
depreciation  of  temporary  production  facilities  on  a  15-ye ar 
basis  instead  of  a  10-year  basis.  This  witness  also  excludijd 
from  the  rate  base  developed  by  the  Commission’s  witness, 
the  un  recove  red  cost  of  abandoned  plant  and  the  un¬ 
amortized  conversion  costs,  in  the  respective  amounts  of 
$1,774,666  and  $2,797,589.  Incident  to  the  change  from  a 
10-year  to  a  15-year  period.  Federal  and  District  of  Coluih- 
bia  income  taxes  also  were  adjusted.  However,  it  w^ 
brought  out  that  this  adjustment,  insofar  as  it  related  to 
accelerated  depreciation  and  extraordinary  property  losses, 
was  not  proper  by  reason  of  the  fact  that  special  treatment 
was  given  these  items  by  the  Internal  Revenue  Bureau  and 
the  District  of  Columbia  Income  Tax  Bureau,  which  would 
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not  be  affected  bv  a  change  from  a  10-year  to  a  15-year 
amortization  period.  Giving  effect  to  this  correction,  op¬ 
erating  revenues  would  be  increased  to  $1,429,292,  which, 
in  turn,  would  increase  the  rate  of  return  earned  as  calcu¬ 
lated  by  the  Government  witness  from  4.89%  to  5.15%. 

The  appliance  dealers’  witness  Harbaugh  presented  a 
number  of  exhibits  and  some  testimony  relating  to  the  op¬ 
erations  of  the  Company  during  the  calendar  year  1948. 
Analvsis  of  the  exhibits  and  cross-examination  of  the  wit- 
ness  clearly  disclose  that,  unfortunately,  his  exhibits  con¬ 
tained  so  many  serious  errors  that  the  results  reflected 
2426  thereon,  and  the  testimony  offered  in  support  thereof, 
are  of  no  value  in  the  determination  of  the  issues  in 
this  proceeding. 

d.  General. 

Certain  items  of  investment  and  expense  involved  in  the 
determination  of  the  return  earned  during  the  test  year 
ended  May  31,  1949,  have  been  the  subject  of  conflicting 
testimony  by  the  various  witnesses.  In  view  of  the  impor¬ 
tance  of  these  items,  they  will  be  discussed  in  the  immedi¬ 
ately  succeeding  sections  of  these  findings. 

Inclusion  of  Appraised  Value  of  Land  in  Rate  Base 

In  determining  the  average  investment  during  the  12 
months  ended  May  31, 1949,  the  Company’s  witness  included 
in  the  item  of  Gas  Plant  in  Service  the  difference  between 
the  original  cost  of  land  and  the  1932  appraised  value  of 
land.  The  Commission’s  witness  excluded  this  difference  in 
his  development  of  the  rate  base  set  forth  on  Exhibit  19. 
The  item  in  controversy  represents  the  remainder  of  the 
difference  between  the  original  cost  and  the  1932  appraised 
value  of  land  which  was  included  in  the  original  rate  base 
established  by  Order  No.  1458,  dated  December  13,  1935. 
This  order  prescribed  the  Sliding  Scale  Arrangement, 
which  remained  in  effect  until  June  30,  1947. 

As  a  result  of  the  prescription  of  a  revised  Uniform  Sys¬ 
tem  of  Accounts,  effective  Januan,’  1, 1940,  it  was  necessary 
to  reclassify  the  plant  accounts  of  the  Company  in  accord¬ 
ance  therewith.  In  this  reclassification  the  difference  be- 


87 


tween  cost  and  value  of  land  was  segregated  in  total 


and 


deducted  in  arriving  at  the  original  cost  of  plant,  but  by 
reason  of  the  provisions  of  the  Sliding  Scale  Arrangeiaent 
then  in  effect,  the  primary  accounts  were  undisturbed.  The 
original  difference  amounted  to  $1,055,549.52,  and  this 
2427  amount  was  recorded  on  the  books  in  Account  107 — 
Gas  Plant  Adjustments,  and  in  Account  100.1— Gas 
Plant  in  Service  as  a  contra  item  labeled  “Adjustment  to 
Derive  Original  Cost”.  By  reason  of  retirements  and 
transfers  to  Miscellaneous  Physical  Property,  the  difference 
between  the  cost  and  the  appraised  value  of  land  remaining 
in  the  primary  plant  accounts  and  in  the  contra  account  has 
been  reduced  to  $618,391  as  of  May  31, 1949.  It  is  the  latter 
amount,  after  weighting  changes  during  the  year  and  ^fter 


allocation  to  service  outside  the  District  of  Columbia  I  that 


is  in  controversv. 

«> 


The  only  justification  offered  by  the  Company’s  witness 
for  treating  this  difference  between  cost  and  value  as  an 
investment  was  the  fact  that  it  was  a  part  of  the  rate  base 
under  the  now-abandoned  Sliding  Scale  Arrangement.  Ob¬ 
viously,  an  increase  in  the  value  of  land  over  its  original 
cost  does  not  represent  investment,  and  in  arriving  ak  re¬ 
turn  on  investment  the  inclusion  of  an  item  of  this  chargicter 
in  the  rate  base  merely  tends  to  understate  the  percentage 
of  return  actually  earned.  The  Commission  believes  that 
the  adjustment  made  by  the  Commission’s  witness  was 
proper  for  the  purposes  of  this  proceeding.  Furthemjiore, 
there  does  not  now  appear  to  be  any  sound  reason  fot  re¬ 
taining  this  item  on  the  Company’s  books  in  the  prii^ary 
plant  accounts. 

Unrecovered  Cost  of  Abandoned  Property 

By  reason  of  the  changeover  from  mixed  to  natural  gas 
in  the  latter  part  of  1947,  certain  production  facilities  o^  the 
Company  were  abandoned  and  certain  facilities  converted 
to  the  manufacture  of  a  high  B.t.u.  gas  for  standby  and  jjeak- 
shaving  purposes.  The  original  cost  of  property  aband|)ned 
to  May  31,  1949,  amounted  to  $3,516,275.  After  pving 
effect  to  the  portion  of  the  depreciation  reserve  considered 
applicable  to  this  property,  to  salvage  recovered,  and 
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2428  to  amortization  charges  made  to  operations  through 
May  31,  1949,  the  nnrecovered  balance  at  May  31, 

1949,  amounted  to  $2,337,407.  After  weighting  and  allocat¬ 
ing  this  item,  the  portion  applicable  to  the  District,  accord¬ 
ing  to  the  Commission’s  witness,  was  $1,774,665.84.  The 
Company’s  exhibit  reflects  an  amount  of  $1,862,946  for  the 
same  item.  The  difference  is  due  partly  to  the  weighting 
procedure  and  partly  to  the  allocation  factors  used  by  the 
two  witnesses. 

The  witness  for  the  Government  excluded  this  item  from 
the  rate  base  entirely,  giving  as  his  reason  the  fact  that  the 
property  is  no  longer  used  and  useful  for  public  service. 
He  expressed  the  opinion  that  the  abandonment  of  this 
property  was  a  result  of  a  change  in  the  gas  art,  and  that 
it  was  one  of  the  hazards  of  the  business  provided  for  in  the 
rate  of  return  of  6%  allowed  the  Company.  This  witness 
did  not  think  it  could  have  been  provided  for  in  deprecia¬ 
tion  accruals,  although  he  admitted  that,  if  the  abandon¬ 
ment  had  been  foreseen,  it  should  have  been  so  provided  for. 
In  his  determination  of  income,  however,  he  provided  for 
the  recovery  of  the  cost  of  this  abandoned  property  as  an 
operating  revenue  deduction. 

The  Commission’s  witness  stated  that,  in  his  opinion,  the 
extraordinary  property  loss  was  occasioned  by  inadequate 
depreciation  accruals  in  the  past  and  that,  inasmuch  as  such 
accruals  had  been  generally  prescribed  and  limited  by  this 
Commission,  it  was  only  fair  and  equitable,  not  only  to  per¬ 
mit  the  recovery  of  this  investment,  but  to  allow  a  return 
on  it  until  it  had  been  fully  recovered.  He  further  testified 
that,  in  his  opinion,  under  the  investment  theory  of  rate 
regulation  the  used  and  useful  concept  loses  much  of  its 
significance  and  that  an  equitable  balancing  of  the  interest 
of  investors  and  consumers  requires  that  items  of  this 
character  be  treated  as  any  other  unrecovered  investment 
whether  in  use  or  not  now  in  use,  provided  that  the  aban¬ 
doned  property  had  been  used  in  furnishing  utility 
service. 

2429  There  is  no  competent  testimony  in  this  record 
advocating  the  elimination  of  the  amortization  of  the 

unrecovered  cost  of  abandoned  property  from  operating 
revenue  deductions. 
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The  sole  question  for  determination  by  this  Commissipn 
is  whether  or  not  a  return  should  be  allowed  on  this  it^m 
until  it  has  been  fully  recovered.  Obviously,  the  abandon¬ 
ment  of  this  property  was  occasioned  entirely  by  the  con¬ 
version  to  natural  gas.  If  it  had  been  known  by  this  Com¬ 
mission,  well  in  advance  of  the  fact,  that  this  property 
would,  of  necessity,  be  retired  in  the  year  1947,  sufficiejnt 
depreciation  should  have  been  allowed  to  provide  for  the  Re¬ 
tirement  of  such  property.  Since  no  such  provisions  wpre 
made,  the  conclusion  is  inescapable  that  the  necessity  flor 
such  an  extraordinary  abandonment  was  not,  in  fact,  fore¬ 
seen. 

It  is  obvious  that,  under  present  day  concepts  of  depreci  a- 
tion,  any  factor  causing  the  retirement  of  property  shou'  d, 
if  at  all  possible,  be  taken  into  account  in  fixing  depreciation 
accrual  rates.  The  record  is  clear  that  this  was  not  done 
with  respect  to  the  property  under  consideration.  It  fol¬ 
lows  that  the  exclusion  of  this  item  from  the  rate  base  would 
deprive  investors  of  a  return  on  an  investment  originally 
made  to  furnish  utility  service  which,  by  reason  of  inaqe- 
quate  depreciation  accruals,  was  not  fully  recovered  at  tjae 
time  of  abandonment.  Therefore,  the  Commission  finds 
and  concludes  that  this  item  is  properly  includible  in  the 
rate  base  used  in  the  determination  of  return  earned. 

Conversion  Costs 

The  changeover  to  natural  gas  made  it  necessary  for  the 
Company  to  spend  approximately  $3,000,000  to  adapt  all 
customers’  appliances  to  the  use  of  straight  natural  g^s. 
This  involved  the  changing  of  burner  ports  and  orifices. 
All  competent  witnesses  in  this  proceeding  agree  that  this 
cost  is  a  proper  operating  revenue  deduction.  Hy 
2430  reason  of  the  size  of  the  amount,  it  is  being  amortized 
over  a  10-year  period  on  the  books  of  the  Companjy. 
The  length  of  the  amortization  period  will  be  dealt  with  sep¬ 
arately.  The  immediate  issue  is  whether  or  not  the  unamor¬ 
tized  portion  of  the  conversion  costs  should  be  included  in 
the  rate  base  and  a  return  allowed  thereon.  Both  the  wit¬ 
ness  for  the  Company  and  the  Commission  witness  treated 
this  item  as  an  investment  on  which  a  return  should  be  al- 


90 


lowed.  The  Commission’s  witness  stated  that,  in  his  opin¬ 
ion,  this  item  represented  capital  invested  to  furnish  service, 
and  that  it  was  no  different  from  an  investment  in  tangible 
property  used  in  furnishing  gas  service.  The  witness  for 
the  Government,  while  recognizing  the  necessity  for  amorti¬ 
zation,  expressed  the  opinion  that  the  costs  of  conversion 
could  in  no  way  be  considered  as  a  capital  item  or  a  prudent 
investment.  Under  cross  examination,  however,  he  stated 
that  working  capital,  to  the  extent  that  it  was  furnished  by 
investors,  is  as  much  entitled  to  a  return  as  an  investment 
in  tangible  property.  He  could  not,  however,  satisfactorily 
answer  the  question  why  working  capital,  which  is  merely 
cash  to  be  used  for  future  operating  expenses,  should  be 
allowed  a  return,  when  money  actually  spent  in  the  payment 
of  operating  expenses  and  not  fully  recovered  should  not 
be  allowed  a  return. 

From  the  record  in  this  case  it  is  clear  that  the  amount 
involved  in  converting  customer  appliances  was  so  large 
that  it  could  not  be  charged  to  operating  expenses  in  the 
year  expended  without  serious  impact  upon  rates  charged 
consumers.  It  is  also  clear  that  it  was  necessary  for  the 
Company  to  provide  the  funds  in  order  to  make  these  ex¬ 
penditures.  Certainly  these  funds  cannot  be  secured  from 
investors  without  cost.  The  amount  required  to  convert 
appliances  for  use  of  natural  gas  represents  cash  working 
capital  used  in  customer  service.  Cash  so  invested  is  part 
of  the  Company’s  investment  in  the  public  service 
2431  and  is  entitled  to  the  same  rate  of  return  as  any 
investment  in  property  devoted  to  public  use.  Under 
these  circumstances,  the  Commission  is  of  the  opinion  that 
it  is  only  reasonable  and  equitable  to  include  the  unamor¬ 
tized  portion  of  these  costs  in  the  rate  base  and  to  allow  a 
return  thereon  during  the  period  of  amortization. 

Allocation  of  Certain  Sales  Promotion  Expenses  To 

Subsidiary  Company 

One  of  the  divisions  of  the  Sales  Department  of  the  Com¬ 
pany  is  known  as  the  Promotional  Division.  The  primary 
function  of  this  division  is  to  promote  the  sale  of  gas  in 
new  construction.  During  the  12  months  ended  May  31, 
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1949,  the  total  cost  of  this  division,  including  direct  super 
vision,  amounted  to  $91,079.20  for  the  Company  and  its  tw^ 
districting  subsidiaries,  namely,  Washington  Marylanci 
Company  and  Rosslyn  Company.  During  the  month  of 
June,  1948,  all  such  salaries  were  charged  on  the  books 
of  the  Washington  Company  and  prorated  to  the  two  sub 
sidiaries  on  the  basis  of  therms  of  gas  sold.  From  July  , 
1948,  through  May,  1949,  such  costs  were  charged  directly 
on  the  books  of  each  of  the  three  companies.  The  Rosslyn 
Company  maintained  its  own  organization,  and  no  question 
of  allocation  was  involved.  A  single  organization,  however  , 
performed  this  work  for  both  the  Washington  Company  an(i 
the  Maryland  Company,  and  the  charges  made  on  the  book  s 
of  these  two  companies,  while  made  directly  from  a  time 
sheet  distribution,  nevertheless  approximated  the  ratio  of 
thenii  sales  in  the  District  and  Maryland  to  the  total  therm 
sales  in  these  two  jurisdictions.  As  a  result,  the  total  costs 
set  forth  above  were  apportioned  among  the  three  com¬ 
panies  as  follows : 

M^ashington  .  $  48,859.84 

W'ashington  Maryland .  14,870.62 

Rosslyn  .  27,348.74 


$  91,079.20 


2432  The  Company’s  witness  contended  that  the  appor¬ 
tionment  of  these  costs  among  the  three  companies 
on  the  basis  of  therm  sales  in  the  three  areas  represented 
a  reasonable  allocation.  The  Commission’s  witness,  how|- 
ever,  testified  that,  since  the  major  activity  of  this  divisioili 
had  to  do  with  new  construction,  and  that  since  new  con¬ 
struction  in  both  Maryland  and  Virginia  was  substantial!]'’ 
greater  than  in  the  District,  the  therm  sales  basis  did  no  : 
produce  a  reasonable  allocation.  As  for  11  months  of  th<j 
year,  when  the  direct  charges  made  on  the  books  of  th(j 
Rosslyn  Company  covered  the  salaries  of  the  promotional 
salesmen  working  in  that  territory,  the  witness  made  no 
adjustment  to  Rosslyn.  However,  by  reason  of  the  singhj 
organization  working  in  both  the  District  and  Maryland, 
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he  made  an  adjustment  in  the  amount  of  $29,362.33,  which 
resulted  in  a  reduction  of  District  expenses  and  an  increase 
in  the  expenses  of  the  Washington  Maryland  Company. 
This  adjustment  was  arrived  at  by  determining  the  cost  per 
meter  of  additional  meters  installed  in  the  Rosslvn  territory 
during  the  12  months  ended  May  31,  1949,  and  applying 
this  cost  per  meter  to  the  increase  in  meters  in  the  Mary¬ 
land  territory ;  and  by  deducting  from  the  resulting  amount 
the  charges  actually  recorded  on  the  Maryland  books  under 
the  method  used  by  the  Company.  Using  the  Commission 
witness’  method  of  allocating  these  costs,  the  total  amount 
involved  would  be  apportioned  as  follows; 

Washington  .  $  19,497.51 

Maryland  .  44,232.95 

Virginia  .  27,348.74 


$  91,079.20 


The  revised  District  of  Columbia  figure  represents  a  cost 
of  $9.35  per  meter  installed  in  the  District  during  the  12 
months  ended  May  31,  1949,  compared  with  the  actual  cost 
of  $8.59  in  Rosslyn,  which  was  the  figure  used  in  arriving 
at  the  revised  Maryland  figure.  The  witness  stated 
2433  that  while  he  believed  this  method  to  be  reasonable 
for  the  purposes  of  this  proceeding,  he  would  not 
advocate  its  adoption  for  future  use  in  apportioning  costs 
of  this  character  among  the  three  jurisdictions.  He  did, 
however,  express  the  opinion  that  a  change  should  be  made 
in  the  present  procedure  and  recommended  that  a  direct 
time  sheet  allocation,  representing  the  employees’  best  esti¬ 
mate  of  the  time  spent  between  the  two  jurisdictions,  be 
adopted. 

The  allocation  of  costs  between  jurisdictions  always  pre¬ 
sents  a  difficult  problem,  and,  in  the  case  of  promotional 
expenses,  it  is  doubly  difficult  by  reason  of  the  absence  of 
definite  yardsticks  to  measure  the  results  accomplished. 

It  does  not  appear  that  either  the  therm-sales  basis  used 
by  the  Company’s  witness  or  the  increase-in-meters  method 
used  by  the  Commission’s  witness  produces  results  which 
can  be  relied  upon  with  any  degree  of  certainty.  By  refer- 
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ence  to  Exhibit  23,  it  appears  that  during  the  month  of  Juhe, 

1948,  the  use  of  the  therm-sales  ratio  resulted  in  an  inade¬ 
quate  charge  to  the  Rosslyn  Company  in  comparison  wi  th 
the  actual  costs  incurred  during  the  11  months  of  the  year 
ended  May  31,  1949.  To  elaborate,  on  a  therm-sales  basis, 
Rosslyn  was  charged  with  approximately  10%  of  the  costs  of 
the  promotional  division  for  all  three  companies  during  the 
month  of  June,  1948.  The  costs  of  Rosslyn ’s  promotior  al 
division  on  an  actual  basis  for  the  11  months  ended  May  31, 

1949,  amounted  to  approximately  32%  of  the  costs  of  the 

promotional  divisions  for  all  three  companies.  i 

The  increase-in-meters  method  may  also  produce  dis¬ 
torted  results  between  the  two  jurisdictions  by  reason  of  tjie 
fact  that  the  activities  of  the  promotional  division  occjir 
well  in  advance  of  the  time  of  the  actual  installation  of  tpe 
meter.  In  view  of  the  foregoing,  the  Commission  believes 
that  the  amount  charged  the  Maryland  Company  is  well  l^e- 
low  a  reasonable  amount,  but  it  is  not  convinced  that  tte 
adjustment  made  by  the  Commission’s  witness  is  sufficiently 
well  supported  to  justify  its  unqualified  acceptance. 
2434  In  the  final  conclusion,  recognition  will  be  given  to 
the  fact  that  expenses  of  the  promotional  division 
charged  to  District  of  Columbia  operations  are  well  in  excess 
of  a  reasonable  amount. 

As  to  the  future  treatment  of  these  costs,  the  Commissic^n 
is  firmly  convinced  that  the  therm-sales  basis  of  allocation 
should  be  discarded  and  replaced  by  an  actual  time  she  jt 
distribution  of  costs  of  this  character.  This  conclusion  is 
adequately  supported  by  the  comparison  of  the  two  metli- 
ods  cited  above  with  respect  to  the  Rosslyn  Company. 

Allocation  of  Costs  to  Merchandising  and  Jobbing 

The  Company,  in  addition  to  selling  gas,  is  also  engaged 
in  the  selling  of  gas  appliances,  which  is  generally  referred 
to  as  the  merchandising  and  jobbing  activity  of  the  Conli- 
pany.  Prior  to  1931,  any  losses  sustained  from  this  activ¬ 
ity  were  charged  to  the  sales  promotion  expenses  of  the 
gas  business.  Since  1931,  the  Company  has  been  required, 
as  a  result  of  the  issuance  of  Commission  Order  No.  900,  to 
segregate  the  revenues  and  the  costs  of  its  merchandisii^ 
activities  from  expenses  related  to  the  gas  business.  OrdeC 
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No.  1846,  ejffective  January  1,  1940,  rescinded  Order  No. 
900,  but  provided  that  revenues  and  expenses  pertaining 
to  merchandising  and  jobbing  should  continue  to  be  treated 
separate  and  apart  from  the  gas  business  of  the  Company. 
This  was  done  by  requiring  that  Account  520,  a  nonoperat¬ 
ing  income  account,  be  used  to  record  revenues  and  ex¬ 
penses  of  merchandising  and  jobbing. 

In  the  conduct  of  a  regulated  activity  and  an  unregulated 
one  by  a  single  corporate  entity,  it  is  inevitable  that  certain 
costs  will  be  incurred  which  relate  to  both  activities ;  and  it 
is,  therefore,  necessary  to  resort  to  some  allocation  pro¬ 
cedure.  It  is  the  method  of  allocation  and  its  effect  on  in¬ 
come  for  the  period  under  consideration  that  is  at 
2435  issue  in  this  proceeding.  Furthermore,  the  issue  is 
not  new,  as  it  was  raised  and  disposed  of  in  Formal 
Case  No.  316,  which  covered  the  results  of  operations  under 
the  Sliding  Scale  Arrangement  during  the  test  year  ended 
June  30,  1942. 

The  Company  has  consistently  used  what  may  be  termed 
the  incremental  theory  of  allocation  in  arriving  at  costs 
applicable  to  the  merchandising  department.  By  that  it  is 
meant  that  only  those  costs  which  would  not  be  incurred 
if  the  Company  were  not  in  the  merchandising  business  are 
charged  to  that  activity.  The  Commission’s  witness  in  this 
case,  as  in  Formal  Case  No.  316,  made  substantial  adjust¬ 
ments  covering  retail  salesmen’s  salaries  and  advertising. 
In  this  case,  he  also  made  adjustments  to  charge  the  mer¬ 
chandising  activities  for  the  rental  of  space  used  for  the  dis¬ 
playing  of  appliances  in  the  general  office  building  and  a 
portion  of  the  salaries  of  general  officers  and  executives. 
The  adjustments  made  are  tabulated  below : 


Estimated  rental  charge  for  space  in  general 
office  building,  11th  and  H  Streets,  N.  W.,  used 

for  the  display  of  appliances .  $  6,417.53 

Estimated  retail  salesmen  salaries  and  expenses 

and  related  supervisory  costs .  67,439.35 

Costs  incurred  in  advertising  specifically  the 
sale  of  gas  appliances  by  the  Washington  Gas 

Light  Company .  12,060.92 

Estimated  advertising  salaries  related  to  spe¬ 
cific  advertising  of  appliances .  4,586.79 
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Estimated  portion  of  general  ofiBcers  and  execu¬ 
tive  salaries  applicable  to  merchandising  and 
jobbing . 


4,682.6^ 


Other  adjustments  relating  to  pensions  costs,  group  in¬ 
surance  and  District  of  Columbia  and  Federal  income  taxes 
were  also  made,  but  these  items  are  not  in  dispute.  The 
basis  for  making  each  of  the  adjustments  set  forth  above 
was  fully  explained  by  the  Commission's  witness  in  the 
presentation  of  Exhibit  No.  20,  but  it  was  pointed  out  that 
the  adjustments  as  proposed  for  this  proceeding  would  not 
necessarily,  in  all  cases,  be  practicable  for  routine  account¬ 
ing  purposes.  It  was  stated  that  the  basis  of  allocation 
upon  which  the  above  adjustments  were  premised  was 
2436  the  fact  that  the  Company  was  engaged  in  two  sepa¬ 
rate  businesses  and  that  all  costs  common  thereto 
should  be  allocated  on  some  equitable  basis. 

Considerable  testimony  was  presented  by  the  witness  fo  r 
the  appliance  dealers  on  the  question  of  costs  applicable  to 
merchandising  and  jobbing,  but,  for  reasons  heretofore 
stated,  the  testimony  of  this  witness  is  not  convincing. 

The  major  point  at  issue  on  this  matter  is  the  effect  of  the 
incremental  theory  of  allocation  of  certain  costs  to  merchan¬ 
dising  and  jobbing  upon  the  income  of  the  Company  from 
its  gas  operations  during  the  period  under  consideration. 
There  is  also  involved  the  question  whether  or  not  the  us<5 
of  the  incremental  theory  is  in  compliance  with  the  provi¬ 
sions  of  Order  No.  1846  and  the  Uniform  System  of  Ac¬ 
counts  prescribed  by  that  order.  It  follows  that  if  the  in¬ 
cremental  theory  is  in  conflict  with  the  provisions  of  Order 
No.  1846  and  the  System  of  Accounts,  the  income  from  gas 
operations  presented  by  the  Company  is  understated. 

Paragraph  (d)  of  Section  1  of  Order  No.  1846  provides  : 

“That  Operating  Expense  Account  No.  789:  ‘Mer¬ 
chandising,  Jobbing,  and  Contract  Work’  shall  not  be 
used  but  that  Income  Account  No.  520:  ‘Income  from 
Merchandising,  Jobbing,  and  Contract  Work’  shall  be 
used  in  lieu  of  said  Account  No.  789.  The  list  ol 
‘ITEMS’  (including  lines  numbered  1  through  17)  set 
out  under  said  Account  No.  789  shall,  however,  be 
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applicable  in  governing  the  charges  and  credits  to  be 
made  to  Account  No.  520.’’ 

The  text  of  Account  520 — Income  from  Merchandising, 
Jobbing,  and  Contract  Work  reads  as  follows: 

*‘A.  This  account  shall  include  all  revenues  derived 
from  and  expenses  incurred  in  the  sale  of  gas  merchan¬ 
dise  and  jobbing  or  contract  work,  including  any 
2437  profit  or  commission  accruing  to  the  utility  on 
jobbing  work  performed  by  it  as  agent  under 
agency  contracts,  whereunder  it  undertakes  to  do 
jobbing  work  for  another  for  a  stipulated  profit  or 
commission. 

*‘B.  The  account  shall  be  subdivided  as  follows: 

520.1  Revenues  from  Merchandising,  Jobbing,  and 

Contract  Work. 

520.2  Costs  and  Expenses  of  Merchandising,  Job¬ 

bing,  and  Contract  Work. 

“Account  520.2  shall  further  be  subdivided  so  as  to 
show  the  major  items  of  costs  and  expenses.” 

The  list  of  items  referred  to  in  the  above-quoted  Paragraph 
(d)  of  Section  1  of  Order  No.  1846  are  as  follows : 

1.  Advertising  in  connection  with  the  sale  of  merchandise. 

2.  Cost  of  merchandise  sold,  and  of  materials  used  for 
jobbing  work,  including  transportation,  storage,  handling. 

3.  Depreciation. 

4.  Direct  taxes. 

5.  Discounts  and  allowances  made  in  settlement  of  bills 
for  merchandise  and  jobbing  work. 

6.  General  administrative  expenses. 

7.  Insurance. 

8.  Inventory  adjustments,  merchandise. 

9.  Light,  heat,  and  power. 
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10.  Losses  from  uncollectible  accounts. 

11.  Miscellaneous. 

12.  Pay  and  expenses  of  employees  engaged  in  clerical 
work,  and  bookkeeping  in  connection  with  merchandising. 

2438  13.  Pay  and  expenses  of  all  employees  engaged  in 

selling,  delivery,  installation,  etc.,  as  well  as  super¬ 
vision  of  such  employees. 

14.  Reconditioning  repossessed  appliances. 

15.  Rent  of  general  quarters. 

\  _ 

16.  Revenue  from  the  sale  of  merchandise  and  from  job¬ 
bing  and  contract  work. 

17.  Stores  expense  on  merchandise  stocks. 

From  the  foregoing,  it  does  not  appear  that  the  System  of 
Accounts  contemplates  that  the  Merchandising  Department 
should  be  charged  only  with  costs  which  would  not  be  in¬ 
curred  if  the  Company  were  not  in  the  appliance  business. 
On  the  contrary,  the  items  of  costs  listed  above  specifically 
mention  advertising  in  connection  with  the  sale  of  mer¬ 
chandising;  pay  and  expenses  of  all  employees  of  selling, 
delivery,  instaUation,  etc.,  as  well  as  supervision  of  such 
employees ;  rental  of  general  quarters ;  and  general  admin¬ 
istrative  expenses.  Under  the  incremental  theory,  the  Com¬ 
pany  makes  no  charges  to  the  appliance  department  for 
general  officers’  salaries,  high  level  supervision  of  sales¬ 
men,  or  rental  of  general  quarters  for  display  of  appliances ; 
and  charges  to  that  department  only  20%  of  the  cost  of  ad¬ 
vertising  the  sale  of  merchandise.  These  were  the  principal 
items  covered  by  adjustments  made  by  the  Commission’s 
witness  and  such  adjustments,  in  principle,  appear  to  be  in 
accord  with  the  System  of  Accounts.  Generally,  the  ad¬ 
justments  appear  to  be  reasonable,  but  it  was  pointed  out 
that  the  procedure  used  in  their  development  would  not, 
in  all  cases,  be  recommended  for  future  use  without  further 
study  and  consideration.  For  the  purposes  of  this  proceed¬ 
ing,  however,  the  Commission  concludes  that  the  adjust¬ 
ments  in  question  can  be  accepted  as  reasonable  and  that 
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income  for  the  period  under  consideration  should  be  ad¬ 
justed  accordingly. 

2439  From  the  record  before  it,  the  Commission  believes 
that  the  incremental  theory  should  be  discarded  and 

replaced  by  an  allocation  method  which  would  equitably  ' 
apportion  costs  between  the  gas  business  and  the  merchan¬ 
dising  business  in  all  cases  where  such  costs  relate  to  both 
types  of  activities.  The  Commission  will  not  at  this  time 
prescribe  a  hard  and  fast  rule  for  such  an  allocation  but  • 
will  permit  the  Company  to  study  the  entire  problem  and 
submit  a  revised  allocation  procedure  within  a  reasonable 
period  of  time.  ' 

Amortization  Period  for  Conversion  Cost,  Extraordinary 
Property  Loss  and  Accelerated  Depreciation 

The  changeover  from  mixed  to  natural  gas  resulted  in  a 
substantial  extraordinary  property  loss  and  a  substantial  , 
cost  for  converting  customer  appliances.  Also,  by  reason 
of  the  changeover,  it  was  necessary  to  convert  the  manu-  ^ 
facturing  facilities  at  East  Station  to  permit  the  produc¬ 
tion  of  high  B.t.u.  gas  suitable  to  substitute  for  natural 
gas.  The  accounting  treatment  of  the  extraordinary  prop¬ 
erty  losses  and  provision  for  accelerated  depreciation  on 
East  Station  is  fully  covered  by  Order  No.  3261.  That 
order  in  substance  provided  that  the  extraordinary  property 
losses  be  disposed  of  by  monthly  charges  to  Account  506, 
Property  Losses  Chargeable  to  Operations,  over  a  10-year 
period  beginning  January  1,  1948.  It  also  provided  that 
the  unrecovered  original  cost  of  East  Station,  plus  any 
costs  subsequently  incurred  incident  to  the  conversion  to 
the  manufacture  of  high  B.t.u.  gas,  be  depreciated  on  the 
basis  of  a  remaining  life  of  10  years  from  January  1,  1948, 
until  such  time  as  this  property  is  removed  from  service. 

At  that  time,  any  unrecovered  original  cost  then  remaining, 
after  adjustment  for  salvage,  should  be  treated  as  an  i 
extraordinary  property  loss  and  disposed  of  in  the  i 

2440  same  manner  as  outlined  above ;  that  is,  by  charges  to  | 
operations  over  the  remainder  of  the  lO-year  period 

beginning  January  1,  1948.  Order  No.  3261  left  the  treat-  , 
ment  of  these  items  for  rate-making  purposes  open  for 
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further  consideration.  The  Commission  also  approved  a 
10-year  amortization  period  of  conversion  costs  for  accoilint- 
ing  purposes. 

The  Commission  has  already  concluded  that  the  umre- 
covered  costs  of  abandoned  property,  and  the  unamort^zed 
portion  of  conversion  costs,  are  properly  includible  in  jthe 
rate  base,  and  that  the  Company  should  be  allowed  a  retjam 
thereon  in  the  determination  of  rates.  The  remaining  ques¬ 
tion  to  be  disposed  of  with  respect  to  these  items  is  whether 
or  not  the  10-year  amortization  period  should  be  approved 
for  rate-making  purposes  as  well  as  for  accounting  pur¬ 
poses.  I 

The  witness  for  the  Government,  as  heretofore  explai4ed, 
proposed  a  15-year  amortization  period  in  lieu  of  10  yeirs. 
In  justification  of  this  proposal,  he  cited  the  15-year  perliod 
of  the  natural  gas  contract  between  the  Company  and  I  its 
supplier,  the  Atlantic  Seaboard  Corporation.  It  was  Ide- 
veloped  in  cross  examination  that  this  contract  is  subject 
to  renewal,  and  that  the  Company  has  no  intention  of  dis¬ 
continuing  the  purchase  and  sale  of  straight  natural  gas. 
Both  the  Company  witness  and  the  Commission  witness 
utilized  the  10-year  amortization  period  in  the  determina¬ 
tion  of  income  for  the  test  year  ended  May  31,  1949.  1’he 
Commission’s  witness  expressed  the  opinion  that,  since 
the  10-year  amortization  period  had  been  approved  for  ac¬ 
counting  purposes,  not  only  by  this  Commission  but  by  i;he 
Federal  Power  Commission  and  the  State  Corporation 
Commission  of  Virginia,  such  approval  should  have  taien 
into  account  the  effect  upon  rate  making.  j 

The  Commission  has  given  considerable  time  and  con¬ 
sideration  to  this  particular  point,  by  reason  of  the  fact  that 
an  increase  in  the  amortization  period  from  10  to  15  ye^rs 
would  reduce  income  requirements  at  this  time.  The 
2441  costs  under  discussion  relate  to  past  periods;  the 
conversion  costs  to  the  year  1947,  and  the  extraordi¬ 
nary  property  losses  and  provision  for  accelerated  depre¬ 
ciation  to  many  years  prior  to  the  changeover  to  natural 
gas.  It  is  only  the  size  of  the  amounts  involved  that  justifies 
amortization  at  all. 
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Therefore,  the  Commission  finds  that  a  10-year  period 
for  the  amortization  of  these  costs  is  appropriate  for  rate¬ 
making  as  well  as  for  accounting  purposes. 

Effect  of  Proposed  Increases 

The  Company’s  witness  estimated  that  the  requested  in¬ 
crease  of  $900,000  would,  on  the  basis  of  experience  during 
the  12  months  ended  May  31,  1949,  after  adjustment  for 
wage  increases,  depreciation  and  normal  temperature  con¬ 
ditions,  provide  a  return  of  5.34%  on  the  average  invest¬ 
ment  as  calculated  by  him.  This  compares  with  a  return  of 
3.79%,  after  giving  effect  to  the  same  adjustments,  but  be¬ 
fore  giving  effect  to  the  requested  increase  in  rates. 

The  Commission’s  witness  testified  that,  after  adjust¬ 
ment  for  the  same  three  factors,  (but  with  a  higher  adjust¬ 
ment  for  average  temperatures  than  that  made  by  the  Com¬ 
pany  witness),  the  return  earned  by  the  Company  during 
the  12  months  ended  May  31, 1949,  would  amount  to  4.169% 
on  a  weighted  rate  base  applicable  to  District  of  Columbia 
operations.  On  the  basis  of  his  calculations,  the  requested 
increase  of  $900,000  would  produce  a  return  of  approxi¬ 
mately  5.75%.  He  pointed  out  the  following  significant 
facts : 

(1)  An  increase  in  the  volume  of  business  will  un¬ 
doubtedly  tend  to  increase  revenue  during  the  succeed¬ 
ing  year  if  normal  temperatures  prevail. 

(2)  The  rate  base  will,  in  all  probability,  show  a 
substantial  decline,  due  primarily  to  accelerated  de¬ 
preciation  on  standby  plant  and  the  amortization 

2442  of  the  unrecovered  costs  of  abandoned  facilities 
and  of  the  costs  of  changeover  from  mixed  to 
natural  gas,  thereby  reducing  the  revenue  requirements 
of  the  Company. 

By  reason  of  the  two  factors  set  forth  above,  the  Com¬ 
mission’s  witness  recommended  that  consideration  be  given 
to  either  a  smaller  increase  than  that  requested  by  the 
Company,  or  to  conditioning  the  requested  increase  to  pro¬ 
vide  for  the  recovery  of  excess  return  in  the  event  a  favor- 
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able  year  is  experienced  subsequent  to  any  increase  in  r 
The  witness  explained  that  the  latter  recommendation  was 
premised  on  the  Modified  Sliding  Scale  Plan  adopted  by  this 
Commission  for  use  in  connection  with  the  regulation  of 
rates  charged  for  electric  service  by  the  Potomac  Ele<5tric 
Power  Company. 

Proposed  Rate  Schedules 

The  Company  introduced  rate  schedules  designed  to  pro¬ 
duce  additional  revenue  in  the  amount  of  the  requestecl  in¬ 
crease  of  $900,000,  and,  at  the  request  of  the  Commission, 
rate  schedules  which  would  produce  additional  revenule  in 
the  amount  of  $600,000  annually.  The  record  also  contains 
the  data  necessary  to  adjust  these  rate  schedules  to  provide 
annual  revenues  in  varying  amounts  between  the  amount  of 
increase  requested  by  the  Company  and  $600,000.  I 

At  the  present  time,  the  Company  has  separate  rate  sched¬ 
ules  for  domestic,  commercial  and  industrial,  and  wholesale 
apartment  house  customers.  It  also  has  a  seasonal  off-peak 
rate.  In  all  of  the  new  schedules  presented  in  this  proceed¬ 
ing,  the  seasonal  off-peak  rate  has  been  retained,  but  the 
other  three  schedules  have  been  combined  into  a  single  rate 
schedule.  The  record  shows  that  there  is  little  difference  j  be¬ 
tween  the  existing  domestic  and  commercial  and  indus  trial 
schedules,  and  that  there  is  no  sound  reason  for  the 
2443  perpetuation  of  separate  schedules  for  the  two  types 
of  business.  The  record  also  shows  that  service 
rendered  under  the  wholesale  apartment  house  schedule 
does  not  differ  materially  from  service  to  large  comme  'cial 
and  industrial  users,  and  that  there  is  no  sound  reason!  lor 
retaining  a  separate  schedule  for  the  wholesale  apartriient 
house  business. 

In  connection  with  the  presentation  of  the  proposed  rate 
schedules,  certain  minor  revisions  in  the  rules  and  rejjula- 
tions  governing  the  furnishing  of  gas  service  also  were  pro¬ 
posed.  One  of  these  changes  would  increase  the  reconnec¬ 
tion  fee  from  $1.50  to  $2.00.  Another  change  involves  the 
substitution  of  a  charge  of  $1.00  per  foot  for  a  schedule  of 
varying  rates,  depending  upon  location  and  size  of  i|>ipe, 
for  the  installation  of  service  pipe  in  excess  of  the  leijigth 
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installed  by  the  Company  without  cost  to  the  customer. 
The  length  of  service  pipe  to  be  installed  without  cost  to 
the  customer  has  been  reduced  from  125  feet  to  115  feet,  but 
the  new  measurement  is  from  the  property  line  instead  of 
the  curb  line,  so  that  for  all  practical  purposes  the  actual 
length  of  service  to  be  installed  by  the  Company  remains 
unchanged.  These  revisions,  as  well  as  the  other  minor 
revisions  in  regulations,  appear  to  be  reasonable,  and,  inso¬ 
far  as  the  changes  involving  costs  are  concerned,  more  in 
line  with  present  day  costs  to  the  Company. 

The  record  also  contains  considerable  evidence  as  to  the 
effect  of  the  proposed  rate  schedules  on  various  classes  of 
customers  and  upon  individual  users  in  various  consump¬ 
tion  brackets.  In  view  of  the  finding  and  conclusion  con¬ 
tained  herein,  it  is  unnecessary  to  discuss  the  effect  of  the 
application  of  all  of  the  rate  schedules  found  in  the  record. 
It  is  pertinent  to  call  attention  at  this  point  to  the  fact  that 
all  of  the  calculations  in  the  record  as  to  the  effect  of  the 
proposed  rate  schedules  on  annual  revenue  are  based  upon 
sales  of  gas  during  the  calendar  year  1948. 

2444  Conclusion 

At  the  time  this  Commission  authorized  the  conversion 
from  mixed  gas  to  straight  natural  gas,  it  was  the  expressed 
hope  of  the  Company  that  the  change  to  straight  natural  gas 
would  result  in  economies  that  would  absorb  the  increasing 
costs  applicable  to  the  gas  business^  cover  the  amortization 
of  costs  incident  to  the  changeover,  and  eliminate  or  greatly 
reduce  the  necessity  for  the  granting  of  increases  in  rates 
for  gas  services.  The  Commission  shared  this  hope.  From 
the  record  in  this  case,  it  is  now  apparent  that  this  hope 
cannot  be  realized. 

In  line  with  previous  findings,  the  Commission  finds  that 
the  rate  base  for  the  test  year  ended  May  31, 1949,  amounts 
to  $32,240,198.76.  On  the  basis  of  income  of  $1,194,396.11, 
developed  by  the  Commission’s  witness,  which,  with  one 
exception,  was  found  to  be  proper,  a  return  of  3.70%  is  in¬ 
dicated.  Using  the  income  of  $1,106,318  developed  by  the 
Company’s  witness,  which  for  reasons  heretofore  set  forth 
is  understated,  a  return  of  3.43%  is  indicated.  In  either 
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case,  a  return  of  less  than  4%  is  obviously  inadequate  to 
maintain  the  Company  in  a  sound  financial  position. 

While  the  cost  of  natural  gas,  including  amortization  cf 
the  extraordinary  property  loss  and  the  cost  of  conversion, 
is  now  3%  less  than  the  cost  of  the  manufactured  gas 
supply  of  1939,  other  costs,  principally  labor,  have  risen  to 
such  an  extent  that  net  operating  income  has  declined 
sharply  and  to  such  a  level  that  an  increase  in  rates  appears 
necessai*y  to  maintain  the  Company  in  a  sound  financial 
position.  While  the  Commission  is  convinced  that  an  ir.- 
crease  in  rates  is  necessary,  it  nevertheless  is  desirous  of 
confining  such  increase  to  a  minimum.  The  Commission 
is  well  aware  that  one  of  the  important  factors  contributing 
to  the  low  level  of  earnings  experienced  during  the  test  yeajr 
ended  May  31,  1949,  was  the  mild  temperatures  prevailing 
during  the  heating  season  for  such  test  year.  WThile 
2445  adjustments  were  made  by  both  the  Company  and 
the  Commission  witnesses  to  compensate  for  thijs 


condition,  such  adjustments  were  not  offered  and  cannolt 
be  accepted  as  conclusive  proof.  Normal  temperatures  dur¬ 
ing  the  past  heating  season  might  well  have  produced  sub¬ 
stantially  different  results. 

The  record  shows  that,  after  adjustment  for  normal  tenc- 
perature  conditions,  changes  in  labor  rates  and  deprecia¬ 
tion  accruals,  the  requested  increase  of  $900,000,  if  it  had 
been  in  effect  during  the  test  year  ended  May  31, 1949,  would 
have  increased  the  return  earned  to  5.34%,  according  to  the 
Company’s  witness,  and  to  5.75%,  according  to  the  Com¬ 
mission’s  witness.  Neither  of  these  calculations  gives 
effect  to  the  growth  in  the  volume  of  business  resulting  from 
additional  customers,  nor  to  the  probable  reduction  in  reve  ¬ 
nue  requirements  by  reason  of  an  almost  certain  decline  in 
the  rate  base  due  to  the  amortization  of  the  extraordinary 
property  loss  and  the  cost  of  converting  to  natural  ga^. 
Furthermore,  the  rate  schedules  proposed  by  the  Compan]y' 
to  produce  the  requested  increase  of  $900,000  were  applied 
to  therm  sales  actually  made  during  the  calendar  year  194$. 
The  application  of  these  proposed  rate  schedules  to  therrh 
sales  during  the  test  year  ended  May  31, 1949,  adjusted  for 
normal  temperature  conditions,  would  undoubtedly  produc|e 
in  excess  of  $900,000.  A  continued  increase  in  customer^ 
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can  reasonably  be  expected,  and  it  is  obvions  that  with 
normal  temperature  conditions,  the  proposed  rate  schedules 
may  well  produce  substantially  more  than  $900,000  in  the 
succeeding  year. 

Furthermore,  the  revision  of  accounting  procedures  here¬ 
tofore  found  necessary  with  respect  to  the  allocation  of  cer¬ 
tain  promotional  costs  to  the  Maryland  Company  and  the 
replacement  of  the  incremental  theory  of  allocating  costs 
to  the  merchandising  and  jobbing  of  the  Company  with  a 
more  equitable  procedure  will  probably  tend  to  improve  the 
earnings  of  the  Company  from  the  sale  of  gas  in  the  Dis¬ 
trict  of  Columbia. 

2446  In  view  of  all  the  variable  factors  involved  as  to  the 
future,  which  are  impossible  to  measure  precisely,  the 
Commission  is  convinced  that  rate  schedules  calculated  to 
produce  $750,000,  when  applied  to  the  sales  of  gas  in  the  Dis¬ 
trict  of  Columbia  during  the  calendar  year  1948,  will  pro¬ 
vide  the  Company  with  a  reasonable  return  in  the  immedi¬ 
ate  future  and,  at  the  same  time,  will  confine  the  burden  on 
consumers  to  the  minimum  necessary  under  the  circum¬ 
stances. 

The  rate  schedules  which  will  be  approved  by  the  Com¬ 
mission  will  provide  the  following  increases  by  classes  of 
customers : 


Domestic  (Non-Heating) . 

.  $386,422 

8.01% 

Space  Heating . 

.  257,795 

5.07 

Commercial  and  Industrial 

(Non- 

Heating)  . 

.  87,393 

5.57 

Seasonal  Off-Peak  . 

.  611 

7.71 

Wholesale  Apartments  . 

.  5,701 

1.78 

Government  . 

.  11,598 

2,86 

$749,520  6.14% 


The  monthly  increase  in  individual  domestic  bills  for 
various  consumption  brackets  will  be  as  follows : 


5  Therms .  $  0.22 

10  Therms .  0.23 

25  Therms .  0.24 
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50  Therms .  0.2^ 

100  Therms .  0.5{) 

200  Therms .  1.12 

400  Therms .  2.26 

600  Therms .  3.40 


The  Commission  finds  and  concludes  that  the  rates  speci¬ 
fied  in  the  order  attached  to  this  opinion  are  just,  reasonabLi 
and  non-discriminatory  and  will  permit  the  Company  to 
earn  a  fair  return  upon  its  investment  devoted  to  public 
service  and  maintain  its  financial  integrity.  Accordingly;, 
an  appropriate  order  will  he  issued. 

By  the  Commission : 

N.  H.  Hetzel, 

Acting  Executive  Secretary. 


2447  Public  Utilities  Commission  of  the  District  o 

Columbia 


Order  No.  3600  j 

November  9,  1949.  | 

P.  U.  C.  No.  3495,  Formal  Case  No.  389  j 

In  the  Matter  of  Application  of  the  Washington  Gas  LiGHjr 
Company  for  Authority  to  Increase  Its  Rates,  Tolls, 
Charges  and  Schedules 

In  accordance  with  the  opinion  rendered  in  this  proceed¬ 
ing, 

It  Is  Ordered  : 

Section  1.  That  the  therm  rates,  tolls,  and  charges  to  te 
charged  by  the  Washington  Gas  Light  Company  for  gas 
service  in  the  District  of  Columbia  shall  be  in  accordance 
with  the  following  therm  rates,  tolls,  charges,  tariffs,  rules, 
regulations  and  conditions  of  service :  I 
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SCHEJ>ULE 

General  Service  Rate 
Availability 


This  rate  is  available  for  gas  service  for  any  purpose. 


Rate 

Net 

Gross 

First 

5.0  Therms  or  less 
per  month 

$1.00 

$1.10 

Next 

Next 

Next 

Next 

Over 

10.0  Therms  per  month 
15.0  Therms  per  month 
570.0  Therms  per  month 
5,400.0  Therms  per  month 
6,000.0  Therms  per  month 

13.4^  per  Th. 
12.1^  per  Th. 
lO.Ofi  F>er  Th. 
O.Oji  per  Th. 
S.OfI  per  Th. 

14. 4^^  per  Th. 
12.9^  per  Th. 
11.3^  per  Th. 
9 . F>er  Th. 
S.Oji  per  Th. 

2448 

Minimum  Bill 

To  partly  reimburse  the  Company  for  those  expenses 
which  it  incurs  whether  or  not  the  customer  uses  any  gas, 
the  minimum  monthly  bill  per  meter  shall  be  the  charge  for 
the  first  5.0  Therms  or  less,  except  for  group-metered  mul¬ 
tiple  dwelling  projects  of  4  units  or  more.  The  minimum 
monthly  bill  for  such  projects  shall  be  $0.65  per  dwelling 
unit. 

Net  Rate  and  Gross  Rate 

Net  Rates  apply  when  monthly  bills  are  paid  within  20 
days  from  date  of  rendition.  If  payment  is  made  after  the 
20  day  period  Gross  Rates  shall  apply. 

Special  Terms  and  Conditions  of  Service 

1.  The  application  of  this  rate  is  subject  to  the  general 
service  provisions  of  the  Company  as  they  may  be  in  effect 
from  time  to  time,  and  as  approved  by  the  Public  Utilities 
Commission  of  the  District  of  Columbia. 

2.  Under  no  conditions  will  service  be  rendered  under 
any  agreement  whereby  the  customer  or  his  tenants  resell 
the  gas  either  within  or  without  his  premises  nor  under  any 
conditions  by  which  gas  is  transmitted  outside  the  premises 
under  contract. 
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Schedule 


Seasonal  Off  Peak  Rate 
Availability 


This  rate  is  available  for  water  heating,  air  cooling,  ai 
conditioning,  and  generation  of  steam  or  power  by 
2449  the  use  of  gas.  It  is  limited  to  those  installations  in 
which  the  customer  normally  has  no  service  require¬ 
ments,  or  limited  service  requirements  for  the  use  of  gas  t^ 
which  this  schedule  applies,  during  the  months  when  tl^ 
Company  experiences  maximum  load  conditions. 


Rate 


Net 


Consumption  Charge: 

First  150.0  Therms  per  month .  11  .Ofi  per  Th. 

Excess  over  150.0  Tnerms  per  month _  7.0jl  per  Th. 


Maximum  Use  Charge: 

Payable  in  December,  January  and  Feb-  $6.50  per  Th. 
ruary  only  if  consumption  exceeds  of  maximum 
25%  of  average  monthly  summer  use.  hourly  use. 
Payable  in  November  and  March  only  $4.90p>crTh. 
if  consumption  exceeds  50%  of  aver-  of  maximum 
age  monthly  summer  use.  hourly  use. 


Gross 


11.6)1  per  Th. 
7.3^  per  Th. 

$6.80  per  Th. 
of  maximum 
hourly  use. 
$5.10  F>er  Th. 
of  maximum 
hourly  use. 


Minimum  Bill 

The  minimum  bill  for  the  months  May  to  September,  in 
elusive,  will  be  the  bill  at  the  above  consumption  charge  fo  r 
150.0  Therms  per  month.  For  the  months  October  to  April 
inclusive,  there  will  be  no  minimum  bill. 

Net  Rate  and  Gross  Rate 


Net  Rates  apply  when  monthly  bills  are  paid  within  2(j) 
days  from  date  of  rendition.  If  payment  is  made  afteij' 
the  20  day  period  Gross  Rates  shall  apply.  I 


Determination  of  Maximum  Hourly  Rate  of  Use 

The  “Maximum  Hourly  Rate  of  Use”  shall  be  determined 
by  the  manufacturer’s  rating  of  the  burners  in  the 
2450  equipment  expressed  in  cubic  feet  per  hour,  or  by 
meter  tests  made  during  assumed  maximum  condi  ¬ 
tions  of  operation  of  the  equipment  with  due  consideration 
being  given  to  the  effect  upon  system  peak  load.  For  appli- 
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cation  to  this  schedule  increments  of  10  cubic  feet  per  hour 
(converted  to  Therms)  shall  be  used.  The  customer  shall 
be  notified  as  to  his  ‘‘Maximum  Hourly  Rate  of  Use”  when 
it  has  been  determined. 

Special  Terms  and  Conditions  of  Service 

1.  The  application  of  this  rate  is  subject  to  the  general 
service  provisions  of  the  Company  as  they  may  be  in  effect 
from  time  to  time,  and  as  approved  by  the  Public  Utilities 
Commission  of  the  District  of  Columbia. 

2.  Service  under  this  rate  will  be  rendered  only  under 
contract  for  a  1-year  period  from  the  date  service  is  insti¬ 
tuted  unless  other  arrangements  are  made. 

3.  The  term  “Average  Monthly  Summer  Use”  as  used 
herein  shall  mean  the  average  monthly  consumption  during 
the  period  May  to  September,  inclusive,  for  the  immediately 
preceding  summer  season.  In  case  service  hereunder  is  in¬ 
stituted  at  a  time  when  such  average  will  not  be  completely 
available  for  application  during  the  ensuing  winter  period, 
then  the  “Average  Monthly  Summer  Use”  will  be  estimated 
until  actual  data  are  available. 

4.  Reference  to  months  in  the  foregoing  schedule  means 
the  billing  period  of  approximately  30  days  which  ends  in 
the  calendar  month  cited.  For  example,  the  period  referred 
to  as  November  is  the  regular  meter  reading  interval  ending 
on  any  day  in  the  calendar  month  of  November. 

2451  General  Service  Provisions 

Index 


1.  General 

2.  Application  for  Service 

3.  Deposits 

4.  Payments 

5.  Choice  of  Rates 

6.  Metering 

7.  Accuracy  of  Gas  Meters 

8.  Piping  and  Appliances 

9.  Discontinuance  of  Service 
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10.  Gas  Leaks 

11.  Temporary  Discontinuance  of  Supply 

12.  Installation  of  Service  Pipes  and  Connections 

13.  Extension  of  Mains 

14.  Registration  of  Space  Heating  Equipment 

General  Service  Provisions 

1.  General. 

The  word  “Company’’  as  used  in  the  following  pages 
refers  to  the  Washington  Gas  Light  Company. 

2.  Application  for  Service. 

The  Company  shall  furnish  service  to  applicants  under 
the  filed  rates  and  in  accordance  with  these  “General  Serv¬ 
ice  Provisions”.  The  Company  may  require  the  signing  of 
an  application. 

3.  Deposits  to  Guarantee  Payment  of  Bills. 

Before  receiving  gas  service,  a  customer  shall  establish 
his  credit  to  the  satisfaction  of  the  Company  and  shall 
2452  discharge,  either  by  payment  or  agreement,  any  prior 
indebtedness  to  the  Company  for  gas  service.  When 
credit  is  not  otherwise  established  or  maintained,  the  cus¬ 
tomer  shall  deposit  with  the  Company  a  cash  sum  equivalent 
to  the  estimated  or  actual  bill  for  gas  service  for  a  60-day 
period;  which  sum  shall  be  not  less  than  five  dollars  ($5.00). 
In  case  experience  demonstrates  that  the  outstanding  de¬ 
posit  is  larger  or  smaller  than  the  maximum  billing  for  any 
60-day  period  during  the  preceding  12  months,  either  the 
customer  or  the  Company  may  require  an  adjustment  of  the 
deposit. 

The  deposit  will  bear  simple  interest  at  the  rate  of  5% 
per  annum  from  the  date  that  the  deposit  is  made  through¬ 
out  the  period  that  it  is  retained  by  the  Company  and  service 
is  rendered  to  the  customer,  providing  such  period  exceeds 
30  days. 

IWien  service  is  terminated,  any  balance  of  the  amount 
deposited,  plus  accrued  interest  thereon  remaining  after 
deduction  of  all  sums  due  the  Company,  will  be  returned  to 
the  customer,  or  the  deposit  and  accrued  interest  thereon 
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may  be  returned  at  any  time  previous  thereto  at  the  option 
of  the  Company. 

4.  Payments. 

The  Company  shall  endeavor  to  have  each  customer’s 
meter  or  meters  read  at  approximately  monthly  intervals 
to  determine  the  consumption  of  gas.  In  the  event  the 
Company,  due  to  circumstances  beyond  its  control,  is  un¬ 
able  to  obtain  a  reading  on  the  scheduled  meter  read- 

2453  ing  date,  the  Company  may,  by  appropriate  means, 
request  the  customer  to  furnish  the  meter  reading. 

The  customer’s  failure  to  comply  with  such  a  request  within 
48  hours  after  receipt  thereof  shall  constitute  authority  for 
the  Company  to  estimate  the  customer’s  gas  consumption 
for  the  current  billing  period,  such  estimate  to  be  based  on 
the  known  consumption  for  a  prior  period,  adjusted,  where 
heating  service  is  involved,  for  variation  in  temperature 
on  a  degree  day  basis.  Any  ditference  between  the  esti¬ 
mated  consumption  and  the  actual  consumption  will  be 
automatically  adjusted  through  subsequent  readings. 

The  Company  shall  render  a  bill  to  each  customer  within 
a  reasonable  time  after  the  monthly  consumption  has  been 
determined  in  a  manner  outlined  in  the  preceding  para¬ 
graph.  Where  it  has  been  necessary  to  estimate  the  cus¬ 
tomer’s  consumption  the  bill  shall  carry  appropriate  notice 
to  that  etfect.  All  bills  shall  be  due  when  rendered  but 
the  customer  shall  receive  the  advantage  of  the  net  rates 
provided  the  bill  shall  have  been  paid  within  20  days  from 
date  of  rendition.  If  payment  is  made  after  the  20-day 
period,  gross  rates  shall  apply. 

The  date  of  payment  shall  be  considered  as  the  date  upon 
which  payment  is  made  at  any  receiving  office  of  the  Com¬ 
pany,  the  date  of  postmark  if  sent  by  mail,  or  the  date  of 
the  business  day  preceding  the  time  when  payments  are 
placed  in  the  receptacles  provided  for  that  purpose  at  the 
Company’s  office.  When  the  period  for  payment  at  net 
rates  expires  on  a  holiday  or  Sunday,  the  period  shall  be 
extended  through  the  next  ensuing  business  day. 

2454  Saturday  shall  not,  of  itself,  be  considered  a  holiday. 

Net  rates  shall  apply  only  when  all  arrears  for 
service  shall  have  been  paid  in  full. 
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5.  Choice  of  Bates. 

When  more  than  one  schedule  is  applicable  to  the  <!us- 
tomer’s  service  the  Company  shall,  at  the  customer’s  re¬ 
quest,  assist  in  determining  the  rate  believed  to  be  ir  ost 
favorable  to  him.  Any  of  the  Company’s  rates,  if  applica¬ 
ble  to  the  service,  may  at  any  time  be  substituted,  at  the 
customer’s  option,  for  the  rate  under  which  service  is  ijen- 
dered;  provided,  that  not  more  than  one  substitution  c^f  a 
rate  may  be  made  within  a  year  and  that  such  change  sljiall 
not  be  retroactive.  ! 

6.  Metering. 

The  customer  shall  provide  a  suitable  location  satisfac¬ 
tory  to  the  Company  for  its  metering  equipment.  This  loca¬ 
tion  shall  be  convenient  and  accessible  at  all  reasonable 
times  to  the  Company’s  meter  readers  and  other  agents. 

The  representatives  of  the  Company  shall  be  given  access 
to  the  premises  of  the  customer  at  all  reasonable  hours  for 
obtaining  meter  readings,  for  shutting  off  the  flow  of  gas  for 
reasons  herein  prescribed,  for  inspection  of  piping  and  ap¬ 
pliances,  and  for  inspecting,  removing,  repairing,  or  pro¬ 
tecting  from  abuse  or  fraud  any  of  the  property  of  the 
Company  installed  on  the  premises.  Access  shall  be  granted 
at  all  times  for  emergency  purposes. 

2455  The  customer  shall  be  liable  to  the  Company  for 
damage  to  or  loss  of  meters,  connections,  or  otqer 
Company  property  on  his  premises  due  to  negligence  or 
want  of  care  on  the  part  of  the  customer,  members  of  Ikis 
household,  his  agents,  or  employees.  The  Company  may 
refuse  gas  service  or  suspend  it,  on  refusal  of  legitimjite 
access  to  the  property  or  until  any  such  damage  or  loss  sh  all 
have  been  settled  to  its  satisfaction. 

The  gas  supplied  to  any  customer,  under  any  of  the  fore¬ 
going  rate  schedules,  shall  not  be  remetered  or  submetered 
for  sale  either  directly  or  indirectly. 

7.  Accuracy  of  Gas  Meters.  | 

All  meters  shall  be  tested  periodically  by  the  Company 
in  compliance  with  the  rules  of  the  Public  Utilities  Comn4s- 
sion.  Meters  shall  also  be  tested  without  charge  up<j)n 


112 


request  of  the  customer,  provided  a  similar  test  has  not 
been  made  upon  the  same  meter  within  a  1-year  period 
preceding  the  request. 

When  any  test  of  a  meter  made  by  the  Company  or  by 
the  Commission  shall  show  such  meter  to  have  an  average 
error  of  more  than  2%,  the  following  provisions  for  the 
adjustment  of  bills  shall  be  observed: 

Unless  the  date  of  the  beginning  of  inaccuracy  shall 
be  known,  the  error  found  shall  he  considered,  for  the 
purpose  of  this  rule,  to  have  existed  for  the  6  months 
preceding  the  test  of  the  meter  if  the  meter  shall  have 
been  installed  one  year  or  more ;  Provided,  how- 
2456  ever,  that  if  the  meter  shall  have  been  installed 
for  a  period  of  less  than  one  year  then  the  error 
found  shall  be  considered  to  have  existed  for  one-half 
the  time  after  the  installation  of  the  meter. 

If  the  meter  be  found  faster  than  allowable,  the 
Company  shall  make  a  refund  to  the  consumer  for  the 
amount  which  shall  have  been  charged  in  excess  of  that 
which  would  have  been  charged  had  the  meter  regis¬ 
tered  100%  accuracy,  such  refund  to  be  computed  upon 
the  assumption  that  the  meter  was  registering  100% 
prior  to  the  beginning  of  the  period  of  inaccuracy  as 
defined  in  the  preceding  paragraph.  The  actual  error 
of  the  meter,  and  not  the  difference  between  the  allow¬ 
able  error  and  the  error  as  found,  shall  be  used  as  the 
basis  for  calculating  the  refund. 

If  the  meter  be  found  to  under-register,  the  Gas  Com¬ 
pany  may  render  a  bill  to  the  consumer  concerned  for 
the  estimated  consumption  not  covered  by  bills  pre¬ 
viously  rendered  during  the  period  of  inaccuracy  as  de¬ 
fined  above. 

8.  Piping  and  Appliances. 

All  piping,  fixtures,  and  appliances  on  the  customer's 
side  of  the  meter  shall  be  installed  and  maintained  under 
the  responsibility  and  at  the  expense  of  the  customer  or 
owner  of  the  premises. 

The  piping,  fixtures,  and  appliances  for  which  the  cus¬ 
tomer  is  responsible  shall  be  maintained  in  conform- 
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2457  ity  with  all  District  of  Columbia  or  Federal  requiij'e- 

ments  and  with  the  rules  of  the  National  Board  jof 
Fire  Underwriters.  The  nature  and  condition  of  this  equip¬ 
ment  shall  be  such  as  not  to  endanger  life  or  property,  inter¬ 
fere  with  the  service  to  other  customers  or  permit  the  pa  s¬ 
sage  of  gas  without  meter  registration  and  it  shall  not  be 
used  for  any  illegal  purpose.  In  violation  of  these  condi¬ 
tions  the  Company  may  refuse  service  or  discontinue  service 
without  notice  until  such  violations  are  remedied  by  tjie 
customer. 

9.  Discontinuance  of  Service. 

When  a  customer  desires  to  discontinue  service,  he  sh^ll 
give  notice  at  the  office  of  the  Company  at  least  2  da^s 
in  advance.  The  customer  may  be  held  responsible  for  ajll 
gas  consumed  for  48  hours  after  date  of  such  notice.  j 

The  Company  may  discontinue  service  for  any  of  the 
following  reasons: 

(a)  Failure  of  a  customer  to  make  a  deposit  or  to 
increase  a  deposit  as  required  under  “Deposits”,  Sec¬ 
tion  3,  or  failure  to  comply  with  requirements  of  tlie 
Company  with  respect  to  signing  a  service  applicatio]i. 
Five  days’  notice  shall  be  given  the  customer  by  tbe 
Company. 

(b)  Failure  of  a  customer  to  pay  any  bill  for  gds 
service  within  the  20  days  allowed  from  rendition  of  the 
bill.  At  least  5  days  ’  notice  must  be  given  the  customer 
by  the  Company. 

(c)  Refusal  of  legitimate  access  to  premises  or  dair- 
age  to  or  loss  of  property  of  the  Company  on 

2458  the  customer’s  premises  for  which  the  customer 
is  liable. 

(d)  Improper  character,  condition  or  use  of  custom¬ 
er’s  piping  or  appliances  according  to  requirements 
under  “Piping  and  Appliances”,  Section  8. 


When  it  becomes  necessary  for  the  Company  to  disconj- 
tinue  gas  service  to  a  customer  for  any  of  the  foregoing 
reasons,  service  will  be  reinstated  only  after  all  bills  fo^ 
service  then  due  have  been  paid  and  satisfactory  arrangel- 
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ments  made  for  the  extension  of  credit  and  after  a  recon¬ 
nection  fee  of  $2.00  shall  have  been  paid  to  reimburse  the 
Company  for  its  attendant  expenses. 

10.  Gas  Leaks. 

The  customer  shall  give  immediate  notice  to  the  Com¬ 
pany  of  leakage  of  gas.  No  deduction  on  account  of  leak¬ 
age  shall  be  made  from  customer’s  bills  unless  such  leakage 
occurs  as  the  result  of  fault  or  neglect  of  agents  of  the  Com¬ 
pany.  In  case  of  leakage  or  fire,  the  stop-cock  at  the  meter 
should  be  closed  without  delay  and  no  light  or  flame  used  in 
the  vicinity  of  the  leak. 

11.  Temporary  Discontinuance  of  Supply. 

The  Company  may  temporarily  shut  off  the  supply  of  gas 
to  the  customer’s  premises  after  reasonable  notice  for  the 
purpose  of  making  necessary  repairs  or  adjustments  to 
mains  or  supply  pipes  and  reserves  the  right  to  shut  off  the 
supply  of  gas  without  notice  in  case  of  emergency. 

2459  12.  Installation  of  Service  Pipes  and  Connections. 

Upon  application  for  connection  between  a  gas  main  and 
a  building  to  be  supplied  with  gas  the  entire  installation  of 
the  gas  service  pipe  and  connections  from  the  main  to  meter 
shall  be  made  by  the  Company.  This  service  pipe  shall  be 
of  the  size  and  type  prescribed  by  the  Company.  No  serv¬ 
ice  pipe  shall  be  used  to  supply  more  than  one  meter  loca¬ 
tion  nor  shall  any  service  pipe  be  installed  across  private 
property  other  than  the  premises  of  the  building  to  be 
supplied  with  gas,  except  after  special  investigation  and 
approval  by  the  Company. 

When  the  length  of  the  service  pipe  required  between 
the  property  line  and  the  meter  is  115  feet  or  less,  the 
Company  will  make  no  charge  for  the  service  pipe  installa¬ 
tion.  Wlien  a  single  service  is  to  be  installed  to  serve  mul¬ 
tiple  dwelling  units  numbering  three  or  more,  the  allowable 
length  of  service  between  the  property  line  and  the  meter, 
not  requiring  a  contribution  by  the  applicant,  may  be  in¬ 
creased  to  a  total  of  50  feet  per  dwelling  unit  but  not  more 
than  750  feet  for  a  single  service. 
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When  the  length  of  required  service  pipe  exceeds  the  ftee 
allowance,  the  Company  shall  bear  the  entire  cost  of  service 
pipe  installation  only  if,  in  the  judgment  of  the  Company, 
the  probable  use  of  gas  is  sufficient  to  justify  the  invcjst- 
ment.  When  the  probable  use  of  gas  does  not  justify  the 
Company  to  make  the  entire  investment,  the  applicant  shall 
contribute  toward  the  cost  of  installing  the  service  pipe  an 
amount  equal  to  $1.00  per  foot  for  each  lineal  foot 

2460  of  service  pipe  beyond  the  free  allowance  or  the  justi¬ 
fiable  length  if  the  latter  is  greater. 

When,  in  the  opinion  of  the  Company,  an  existing  ser\  ice 
is  insufficient  to  supply  new  demands  put  upon  it,  the  Com¬ 
pany  will  enlarge  the  facilities  as  necessary  at  no  cost  to  xhe 
customer.  j 

When  it  is  necessary  to  establish  a  special  service  coni  ec- 
tion  or  a  service  connection  of  temporary  character,  the  cost 
of  the  entire  connection  and  removal  of  same,  less  the  sal¬ 
vage  value  of  the  returned  material,  will  be  charged  to  the 
customer  requesting  same. 

No  bill  will  be  rendered  for  any  excess  footage  under  this 
provision  when  the  charge  is  less  than  $2.00. 

The  Company  will  own  and  control  all  service  pipes  j|ind 
connections  from  the  main  to  the  meter  including  the  meter 
connections. 

13.  Extension  of  Mains. 

Upon  application  for  gas  service,  extension  of  mains  TTill 
be  made  by  the  Company  in  accordance  with  the  provisions 
of  this  section.  All  extensions  will  be  of  the  size  and  t3q)e 
prescribed  by  the  Company. 

When  specific  buildings  are  to  be  served  and  there  is 
evidence  or  assurance  that  gas  will  be  used  when  made 
available,  the  entire  extension  will  be  made  at  the  expense 
of  the  Company,  providing  the  length  of  the  new  extension 
required  does  not  exceed  125  feet  for  each  building.  H<»w- 
ever,  if  the  buildings  to  be  served  include  multiple  dwell¬ 
ings  of  3  units  or  more,  the  free  allowance  for  such  buildings 
may  be  increased  to  50  feet  per  dwelling  unit. 

2461  "^en  the  length  of  the  new  extension  required  to 
serve  such  buildings  exceeds  the  free  allowance,  tbe 

Company  will  bear  the  cost  of  the  entire  extension  on^  if 
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the  probable  use  of  gas,  and  other  related  conditions,  justify 
the  investment.  When  the  entire  investment  in  the  exten¬ 
sion  is  not  so  justified,  the  applicant  shall  deposit  with  the 
Company  $1.75  per  foot  for  each  lineal  foot  of  the  extension 
beyond  the  free  allowance,  or  beyond  the  justifiable  length 
if  it  is  greater  than  the  free  allowance. 

When  the  required  extension  is  of  unusual  character,  the 
applicant  will  deposit  with  the  Company  an  amount  equal  to 
the  applicable  cost  of  the  extension  in  excess  of  the  free 
allowance  as  herein  specified,  except  that  the  free  allow¬ 
ance  does  not  apply  to  extensions  of  a  temporary  character. 

Deposits  shall  be  held  by  the  Company  on  non-interest 
bearing  basis,  and  shall  be  refunded  in  accordance  with  the 
conditions  herein  specified. 

When  additional  buildings  are  served,  either  directly  or 
through  additional  extensions,  from  a  main  on  which  a  de¬ 
posit  is  outstanding,  refund  will  be  made  at  the  rate  per  foot 
at  which  the  original  deposit  was  placed  times  the  allowance 
of  125  feet  per  building  or  50  feet  per  multiple  dwelling  unit 
served.  When  it  is  necessary  to  make  an  extension  of  mains 
from  a  deposit  main  to  supply  a  new  customer  or  customers 
the  free  allowance  shall  not  be  applicable  and  such  customer 
or  customers  shall  place  a  deposit  for  the  entire  new  exten¬ 
sion  in  accordance  with  the  foregoing  arrangement.  When 
refunds  are  made  involving  two  or  more  outstanding 
2462  deposits,  the  earliest  deposit  will  receive  priority. 

Refunds  of  deposits  may  be  made  whenever,  in  the 
opinion  of  the  Company,  the  use  of  gas  and  other  related 
conditions  justify  such  refunds  but  in  no  case  will  refunds 
on  any  extension  exceed  the  original  deposit. 

These  provisions  shall  not  require  the  Company  to  extend 
its  mains  across  private  property  or  in  the  streets  that  are 
not  at  established  grade;  nor  prohibit  the  Company  from 
making  extensions  of  mains  of  greater  length  than  required 
herein. 

14.  Registration  of  Space  Heating  Equipment. 

To  assist  the  Company  in  anticipating  future  peak-load 
requirements,  all  installations  of  gas-fired  space  heating 
equipment  made  after  February  25, 1949,  to  replace  or  sup¬ 
plement  space  heating  equipment  using  other  fuel,  shall  be 
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registered  with  the  Company  within  five  days  after  sjich 
installation.  Unless  so  registered,  the  Company  shall  pot 
be  obligated  to  supply  gas  to  such  equipment.  j 

I 

Section  2.  That  the  rates,  tolls,  charges,  etc.,  prescribed 
by  Section  1  hereof  shall  take  effect  on  meter  readings  taken 
on  and  after  November  16, 1949.  i 

By  the  Commission:  j 

N.  H.  Hetzel,  1 

Acting  Executive  Secretar'^ 

A  True  Copy: 

N.  H.  Hetzel, 

Chief  Clerk. 

(For  the  text  of  Order  No.  3487  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  117  of 
the  Separate  Appendix.) 

(Pages  118  through  134  have  been  transferred  to  i[he 
accompanying  Separate  Appendix.)  j 
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(For  the  text  of  Order  No.  3261  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  131  of 
the  Separate  Appendix.) 


135 


2475  Before  the  Pubuc  Utilities  Commission  of  :^he 

District  of  Columbia  i 


P.U.C.  No,  3495 
Formal  Case  No.  389 


In  the  Matter  of  Application  of  the  Washington  Gas  Lk^ht 
Company  for  authority  to  increase  its  rates,  tolls,  charges 
and  schedules  ! 

Application  for:  (1)  Reconsideration  of  the  Findings  ind 
Opinion,  and  Order  No.  3600,  Dated  November  9,  1949,  and 
(2)  Immediate  Stay  of  the  Order. 


Vernon  V.  Baker, 

1647  Primrose  Road,  N.  TF., 

Washington  12,  D.  C., 

Attorney  for  Federation  of  Citizens 
Associations  of  the  District  of  Columbia 

\ 

2476  Before  the  Public  Utilities  Commission  of  linE 

District  of  Columbia 


P.U.C.  No.  3495 


Formal  Case  No.  389 


In  the  Matter  of  Application  of  the  Washington  Gas  Light 
Company  for  Authority  to  Increase  Its  Rates,  Toils, 
Charges,  and  Schedules  i 

Application  for  (1)  Reconsideration  of  the  Findings  a|nd 
Opinion,  and  Order  No.  3600,  Dated  November  9,  19|t9, 
and  (2)  Immediate  Stay  of  the  Order 

Now  come  the  Federation  of  Citizens  Associations  of  the 
District  of  Columbia,  through  its  undersigned  attorney, 
and  Vernon  V.  Baker,  in  proper  person,  and  respectfully 
submit  this  application  for  reconsideration  of  the  findings 
and  opinion,  and  order  No.  3600,  promulgated  by  the  PuMic 
Utilities  Commission  of  the  District  of  Columbia  on  Novei^n- 
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ber  9,  1949,  and  for  immediate  stay  of  the  order,  and  in 
support  thereof  represent  as  follows: 

Interest  of  Petitioners 

1.  The  Federation  of  Citizens  Associations  of  the  Dis¬ 
trict  of  Columbia  is  a  corporation  organized  under  the  laws 
of  the  District  of  Columbia  and  having  its  principal  office 
at  Boom  727  Bond  Building,  14th  Street  and  New  York 
Avenue,  N.W.,  Washington,  D.  C.  Its  members  are  various 
civic  organizations  in  the  District  of  Columbia,  the  member¬ 
ship  of  which  in  turn  includes  numerous  consumers  of  gas 
sold  by  the  Washington  Gas  Light  Company  who  will  be 

affected  by  the  aforesaid  order.  The  said  Federa- 
2477  tion  files  this  application  as  a  representative  of 
those  consumers  and  for  the  benefit  of  consumers 
generally  in  the  District  of  Columbia. 

2.  Vernon  V.  Baker  resides  at  1647  Primrose  Boad, 
N.W.,  Washington,  D.  C.,  is  a  consumer  of  gas  distributed 
by  the  Washington  Gas  Light  Company,  in  the  District  of 
Columbia,  and  would  be  adversely  affected  by  the  aforesaid 
order  of  the  Commission. 

Grounds  for  Beconsideration 

1.  The  Commission  erred  in  including  in  the  rate  base 
of  the  Washington  Gas  Light  Company  (hereinafter  called 
the  Company)  and  in  fixing  rates  upon  the  basis  of  such 
inclusion,  amounts  representing  property  no  longer  used 
or  useful  in  the  rendition  of  service  to  the  public. 

2.  The  Commission  erred  in  including  in  the  rate  base 
of  the  Company,  and  in  fixing  rates  upon  the  basis  of  such 
inclusion,  amounts  representing  monies  expended  by  the 
Company  in  adapting  customers’  appliances  to  the  use  of 
straight  natural  gas. 

3.  The  Commission  erred  in  including  as  an  operating 
expense  of  the  Company,  for  the  purpose  of  determining 
proper  rates,  amounts  necessary  to  amortize  over  a  lO-year 
period  the  so-called  unrecovered  cost  of  abandoned  prop¬ 
erty  not  presently  used  or  useful  in  the  performance  of 
service  to  the  public. 
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4.  The  Commission  erred  in  permitting  amortization  of 
the  cost  of  adapting  consumers’  appliances,  and  in  includ¬ 
ing  the  amounts  thereof  in  the  Company’s  operating  ex¬ 
penses  for  the  purpose  of  determining  proper  rates,  on  i;he 
basis  of  complete  amortization  in  10  years  instead  of 
spreading  the  amortization  over  a  period  more  nearly  equal 
to  the  anticipated  period  during  which  benefits  will  be 
derived  from  the  conversion  to  natural  gas. 

2478  5.  Tlie  Commission  erred  in  including  in  the  opler- 

ating  expenses  of  the  Company,  for  the  purpose  of 
determining  proper  rates,  accelerated  depreciation,  at  the 
rate  of  10  percent  per  annum,  on  property  (the  so-called  East 
Station)  scheduled  for  abandonment. 

6.  The  Commission  erred  in  giving  the  new  rates  a  retjro- 
active  effect,  and  in  making  them  applicable  to  gas  con¬ 
sumed  prior  to  the  date  of  its  order. 

7.  The  rates  approved  are  unjustly  discriminatory  in  that 
the  increases  provided  for  bear  disproportionately  on  the 
various  classes  of  consumers,  and  no  findings  are  made,  or 
justified  by  the  record,  which  justify  the  distribution  made 
by  the  Commission. 

i 

8.  The  rates  approved  are  unreasonable  and  unjust! to 
consumers,  and  would  permit  the  Company  to  earn  an  excp- 


sive  rate  of  return. 


Argument  in  Support  of  Assignments  of  Error  j 

1.  Treatment  of  so-called  unrecovered  cost  of  abandoned 
property. — The  findings  of  the  Commission,  in  their  treat¬ 
ment  of  the  so-called  unrecovered  cost  of  abandoned  prc^p- 
erty,  both  as  to  its  inclusion  in  the  rate  base  and  its  amorlti- 
zation  over  a  period  of  years  through  charges  to  operating 
expenses,  clearly  evidence  a  purpose  to  reimburse  the  Com¬ 
pany  for  ‘‘past  losses”  by  imposition  in  the  future  of  higljer 
rates  than  otherwise  would  be  required.  We  contend  that 
such  treatment  is  erroneous  for  two  principal  reasons. 
First,  it  has  been  held  in  numerous  decisions  by  the  courts 
that  a  public  utility  company  is  not  entitled  to  recover  from 
future  rate  payers  for  deficiencies  in  past  rates,  even  though 
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such  rates  may  have  resulted  in  losses.  Second,  it  has  not 
been  shown  that  the  Company  incurred  net  losses  in  the 
past,  or  even  that  it  failed  to  earn  a  fair  return,  after  giving 
effect  to  such  loss  as  may  have  resulted  from  abandonment 
of  the  considered  property. 

2479  Considering  the  last  point  first :  Before  it  can  be 
found  that  the  “inadequate  depreciation  accruals’’  in 

the  past  have  resulted  in  a  loss  to  the  Company,  the  earn¬ 
ings  of  the  Company  during  the  time  the  property  was  in 
use  must  be  considered.  Only  if  new  income  statements 
were  prepared  covering  such  period  of  time,  with  depre¬ 
ciation  accruals  restated  in  the  light  of  facts  now  known, 
could  it  be  determined  whether  the  past  “inadequate  depre¬ 
ciation  accruals”  resulted  in  a  loss  to  the  Company  or  in  its 
earning  less  than  a  fair  return.  Obviously,  it  is  unfair  to 
isolate  this  one  item  of  expense  and,  because  the  deprecia¬ 
tion  accrual  has  been  inadequate,  proceed  through  future 
rates  to  make  up' the  deficiency  in  accrued  reserves  without 
regard  to  the  actual  income  earned  in  the  past.  The  evi¬ 
dence  of  record  does  not  disclose  the  earnings  of  the  Com¬ 
pany  throughout  the  life  of  the  property  concerned.  The 
Company’s  own  Exhibit  No.  9  does  show  that  during  the 
past  10  years  its  return  in  some  years  has  exceeded  the  6 
percent  which  is  now  accepted  as  constituting  a  reasonable 
return;  and  it  is  apparent  that  in  none  of  those  10  years 
was  the  return  so  low  that  restatement  of  the  depreciation 
on  the  plant  since  abandoned  would  result  in  a  net  loss  to 
the  Company.  How  then  can  it  be  said  “that  the  exclusion 
of  this  item  [unrecovered  cost  of  abandoned  property] 
from  the  rate  base  would  deprive  investors  of  a  return  on 
an  investment  originally  made  to  furnish  utility  service”, 
when  the  actual  return  of  the  Company  during  the  life  of 
the  property  has  not  been  determined? 

Even  if  a  study  of  past  earnings  should  show  that  the 
Company  would  have  sustained  a  loss  had  sufficient  accruals 
been  made  so  that  the  abandoned  property  would  have  been 
fully  depreciated  at  the  date  of  abandonment  (which  we 
deny  could  be  shown),  nevertheless,  the  Company 

2480  would  not  be  entitled  to  recover  from  future  rate 
payers  for  the  loss  so  incurred  in  the  past.  A  most 

disturbing  aspect  of  the  decision  under  consideration  is 
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that,  if  the  principles  announced  by  the  Commission  are 
followed,  it  will  go  far  toward  guaranteeing  utilities  a  r(j- 
turn  of  6  percent  or  more,  and  transfer  to  consumers  risks 
of  the  business  which  properly  should  be  borne  by  the  stocl^- 
holders.  Only  on  the  theory  that  stockholders  assume  the 
risks  of  losses  under  certain  circumstances,  such  as  result 
from  a  change  in  the  art  with  resulting  obsolescence,  cah 
a  return  of  6  percent  or  more  to  the  utilities  be  justified. 
If  such  risks  are  to  be  removed,  the  return  permitted  should 
not  exceed  that  realizable  upon  non-speculative  high-grade 
bonds. 

The  unjustness  of  permitting  a  utility  to  recoup  pasjt 
losses  (or  to  supplement  past  low  earnings)  from  futurjg 
consumers  is  emphasized  by  the  fact  that,  in  fixing  rate^ 
for  the  future,  past  excessive  profits  are  not  deducted.  Sefe 
United  States  of  America  v.  Public  Utilities  Com.,  6o‘ 
PUR  (NS)  512,  and  the  decision  of  this  Commission  reported 
at  55  PUR  (NS)  65.  It  is  a  poor  rule,  indeed,  from  th0 
standpoint  of  the  consuming  public  (although,  of  course!, 
a  very  good  one  for  the  utilities)  if  utilities  are  permitted 
to  retain  excessive  profits  in  good  years,  and  also  are  perl- 
mitted  to  recoup  losses  in  bad  years  through  imposition  oi^ 
rates  in  the  future  which  are  not  based  upon  property  then 
used  in  the  performance  of  service.  This  Commission  itseli 
has  said,  “It  is  obvious  that  consumers  should  not  be  rej 
quired  to  pay  a  return  on  property  no  longer  in  existence.’' 
Re  Pot.  Electric  Power  Co.,  48  PUR  (NS)  437,  449. 

Before  concluding  this  portion  of  our  argument  it  seems 
necessary  to  refer  to  the  following  statement  contained  in 
the  Commission’s  decision: 


2481  There  is  no  competent  testimony  in  this  record 
advocating  the  elimination  of  the  amortization  of 
the  unrecovered  cost  of  abandoned  property  from  oper-! 
ating  revenue  deductions. 


In  our  opinion,  the  presence  or  absence  of  testimony  “ad¬ 
vocating”  such  elimination  is  unimportant.  Testimony 
should  deal  with  facts.  The  facts  concerning  the  status  of 
the  property  being  a  matter  of  record,  sufficient  basis  is 
afforded  for  the  Commission  to  determine  the  propriety  of 
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amortizing  the  property  from  revenue  deductions  in  the  light 
of  argument  presented  to  it. 

We  respectfully  submit  that  inclusion  of  the  so-called  un¬ 
recovered  cost  of  abandoned  property  in  the  rate  base,  and 
the  inclusion  of  charges  for  the  amortization  of  such  costs 
are  erroneous  as  a  matter  of  law  and  equity,  and  that  rates 
established  upon  the  basis  thereof  are  unjust  and  unreason¬ 
able. 

2.  Treatment  of  conversion  costs. — As  stated  previously 
a  utility  is  entitled  to  a  return  only  upon  property  used  or 
useful  in  the  public  service.  The  expenditure  made  by  the 
Company  for  adapting  consumers’  appliances  resulted  in 
no  accession  to  its  property  upon  which  it  may  be  allowed 
a  return.  This  Commission’s  order  No.  3436,  in  Formal 
Case  No.  361,  states  that  customers  will  not  be  charged  with 
the  cost  of  conversion,  and  that  the  costs  thereof  will  be 
amortized  by  charges  to  operating  expenses.  That  order 
properly  recognized  those  expenditures  as  an  operating 
expense.  It  seems  well  settled  that  operating  expenses  are 
not  capitalizable,  and  may  not  properly  be  included  in  the 
rate  base.  The  decision  and  order  now  under  consideration 
appear  to  be  in  direct  conflict  with  order  No.  3436.  The  con¬ 
sumers  not  only  are  being  charged  for  the  costs  but  the 
effect  is  that  they  are  being  charged  twice,  once  through  the 
allowance  of  a  return  on  the  amount  expended  and,  secondly, 
through  annual  charges  to  operating  expenses. 

2482  The  analogy  made  by  the  Commission  to  working 
capital  does  not  appear  apropos.  Of  course,  the 
Company  is  entitled  to  a  return  upon  existing  working  capi¬ 
tal.  Such  capital  represents  property  presently  used  in  ^e 
public  service.  The  Company  is  not  entitled  to  a  return 
upon  working  capital  no  longer  in  existence  and  not  pres¬ 
ently  used  in  the  business. 

We  do  not  object  to  recovery  by  the  Company  of  the 
amount  expended  for  converting  consumer  appliances 
through  amortization  over  a  period  of  years.  This  would 
be  more  in  line  with  order  No.  3436.  We  do  contend  that, 
if  such  costs  are  to  be  amortized,  it  should  be  done  over  a 
longer  period.  It  appears  that  the  only  justification  which 
can  be  offered  for  requiring  the  consumers  to  pay  these 
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charges  is  that  they  were  incurred  for  the  benefit  of  present 
and  future  consumers,  but  because  of  the  large  amount 
could  not  be  absorbed  in  the  revenues  of  the  year  in  which 
incurred.  However,  such  benefits  as  may  be  derived  froni 
the  change-over  to  natural  gas  will  not  be  confined  to  coni 
sumers  during  the  next  10  years,  but  will  be  enjoyed  by  con| 
sumers  for  many  years ;  and  in  justice  to  present  consumer^ 
we  believe  that  the  cost  should  be  shared  bv  consumers  oveil* 
a  longer  period.  The  suggestion  of  counsel  for  the  United 
States  that  the  amount  be  amortized  over  a  period  of  Ip 
years  (which  period  conforms  to  the  term  of  the  existing' 
contract  for  the  purchase  of  natural  gas)  appears  not  unrea¬ 
sonable. 

The  above  remarks  concerning  the  period  over  which  con¬ 
version  costs  should  be  amortized  would  apply  equally  td 
the  amortization  provided  for  on  abandoned  property  and 
to  the  accelerated  depreciation  on  property  scheduled  fori 
abandonment,  if  any  amortization  or  accelerated  deprecia-| 
tion  be  allowed  on  those  items;  but,  as  appears  elsewhere 
herein,  we  contend  that  no  amount  should  be  allowed 
2483  thereon. 

3.  Accelerated  depreciation  on  East  Station. — The 
inclusion  in  operating  expenses,  for  the  purpose  of  arriving 
at  the  rates  prescribed  by  the  order  of  the  Commission,  of 
so-called  accelerated  depreciation  on  the  East  Station  is 
subject  to  the  same  objections  heretofore  made  respecting 
amortization  of  the  so-called  unrecovered  cost  of  abandoned 
property.  Allowance  of  either  would  saddle  present  and 
future  consumers  with  costs  properly  attributable  to  past 
operations. 

Although  the  record  leaves  substantial  doubt  in  the  mat¬ 
ter,  for  present  purposes  we  will  assume  that  the  East  Sta¬ 
tion  is  used  or  useful  in  the  performance  by  the  Company 
of  service  to  the  public.  So  long  as  it  continues  in  such 
status,  the  value  of  the  plant  properly  may  be  included  in 
the  rate  base  and  the  company  allowed  a  fair  return  thereon. 
The  rates  charged  present  consumers  may,  of  course,  be 
high  enough  to  permit  such  return,  and  high  enough  to  per¬ 
mit  recovery  of  the  amount  of  depreciation  on  this  property 
which  is  properly  chargeable  to  current  operations.  How- 
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ever,  insofar  as  the  accelerated  depreciation  exceeds  the 
amount  properly  chargeable  to  current  operations,  it  is  an 
unjust  charge  on  present  and  future  consumers,  and  imposes 
upon  them  the  obligation  of  making  up  possible  deficiencies 
in  past  rates.  We  use  the  word  “possible”  because  it  has 
not  been  shown  that  the  rates  were  so  deficient  in  the  past 
that  a  proper  depreciation  provision  would  have  resulted 
in  losses  to  the  Company. 

We  see  no  objection  to  a  re-examination  of  the  normal 
depreciation  rate  in  the  light  of  the  facts  now  known,  in¬ 
cluding  the  anticipated  retirement  of  the  property  involved, 
and  the  application  to  the  current  year  of  a  depreciation 
rate  of  such  amount  that  had  it  been  applied  through- 
2484  out  the  life  of  the  property  it  would  have  resulted  in 
a  complete  write-off,  less  salvage  value,  as  of  the  date 
of  retirement.  In  other  words,  the  depreciation  charged  to 
the  current  year,  and  each  succeeding  year  until  the  date 
of  abandonment,  should  equal,  but  not  exceed,  an  amount 
which  bears  the  same  relation  to  the  total  cost  (less  salvage) 
as  one  year  bears  to  the  entire  life  of  the  property.  Obvi¬ 
ously  any  amount  in  excess  of  that  does  not  represent  the 
cost  of  current  operations,  and  properly  may  not  be  included 
as  an  expense  incident  thereto. 

4.  Retroactive  effect  of  rates. — Section  2  of  the  Commis¬ 
sion’s  order  provides  that  the  rates  prescribed  thereby  shall 
take  effect  “on  meter  readings”  taken  on  and  after  No¬ 
vember  16, 1949,  which  is  7  days  after  the  date  of  the  order. 
Application  of  such  provision  actually  will  give  a  retro¬ 
active  effect  to  the  order,  and  consumers  will  be  charged 
at  the  higher  rates  for  gas  consumed  prior  to  the  date  of  the 
order.  We  submit  that  such  provision  is  unreasonable  and 
beyond  the  power  of  the  Commission;  and  this  alone  war¬ 
rants  immediate  stay  of  the  order  as  prayed  by  your  peti¬ 
tioners. 

A  consumer  of  gas  provided  by  the  Company  agrees,  ex¬ 
pressly  or  impliedly,  to  pay  the  cost  thereof  as  established 
by  rates  duly  published  and  on  file  with  the  Commission. 
He  may  exercise  a  choice  as  to  whether  he  will  use  gas 
available  to  him,  in  the  light  of  the  established  rates.  His 
obligation  to  pay  for  the  gas  accrues  when  he  uses  it,  not 
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when  his  meter  is  read.  It  is  contrary  to  general  prin¬ 
ciples  of  justice  to  add  to  such  obligation  after  a  consume:: ’s 
opportunity  to  exercise  a  choice  has  been  exercised. 

We  are  unable  to  find  any  provision  in  the  statute  from 
which  a  power  in  the  Commission  to  impose  a  retroactive 
rate  could  be  implied.  In  fact  the  statute  indicates  oth<jr- 
wise.  The  act  creating  the  Commission  specifically 
2485  provides  that  utilities  shall  file  with  the  Commissipn 
and  make  accessible  for  inspection  by  the  public  a 
schedule  of  their  rates  and  charges,  and  makes  it  unlawful 
for  utilities  to  collect  or  receive  a  greater  or  lesser  compen¬ 
sation  for  any  service  performed  than  is  specified  in  printed 
schedule  as  may  at  the  time  he  in  force.  The  schedule  in 
force  at  the  time  the  service  is  performed,  i.e.,  when  the  gas 
is  furnished,  is  controlling. 

The  statute  further  provides  that  schedules  must  be  filsd 
with  the  Commission  and  made  available  for  public  inspec¬ 
tion  at  least  10  days  prior  to  their  taking  etfect,  except  that 
upon  special  application  the  Public  Utilities  Commission 
may  prescribe  a  lesser  time.  Thus,  the  Commission  may 
reduce  the  10  days,  but  may  not  give  a  retroactive  effect 
to  the  rate.  Unless  the  public  may  exercise  a  choice  as 
to  use  of  the  service  with  a  knowledge  of  the  rates  which 
are  applicable,  there  would  be  little  reason  to  require  that 
rates  be  posted  in  advance  of  their  taking  effect. 

5.  Discriminatory  character  of  rates. — The  findings  of  tlie 
Commission  (p.  22)  show  that  the  increases  in  rates  allow<}d 
bear  unevenly  upon  different  classes  of  consumers.  Where¬ 
as  the  charges  to  domestic  non-heating  consumers  wouM 
be  increased  by  8.01  percent,  the  charges  to  the  Govern¬ 
ment  would  be  increased  by  only  2.86  percent,  and  to  whole¬ 
sale  apartments  by  only  1.78  percent.  No  findings  are  co  n¬ 
tained  in  the  report  in  justification  of  such  differences  in 
treatment.  Circumstances  may  warrant  different  rates  to 
different  classes  of  consumers,  based  upon  differences  in 
the  cost  of  rendering  the  services,  or  perhaps  upon  oth^r 
valid  considerations,  but  if  a  distinction  is  to  be  made 
must  be  supported  by  adequate  reasons.  1 
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2486  Assuming  that  the  rates  in  force  prior  to  the  order 
were  reasonable,  just,  and  nondiscriminatory  (and 
there  is  nothing  in  this  record  to  indicate  otherwise),  they 
must  have  taken  into  account  the  differences  in  the  cost  of 
rendering  service  to  the  several  classes  of  consumers,  as 
well  as  all  other  valid  matters  for  consideration.  It  would 
follow  that,  if  additional  revenue  must  be  provided,  the 
burden  should  be  distributed  proportionately  among  the 
various  consumers.  Obviously,  a  discrimination  without 
just  reason  is  unlawful. 


Conclusion 

Elimination  from  the  rate  base  of  the  unrecovered  cost  of 
abandoned  property  and  of  the  cost  of  adapting  consumers^ 
appliances,  and  elimination  from  operating  expenses  of 
amounts  for  amortizing  abandoned  property  and  for  accel¬ 
erated  depreciation  not  properly  attributable  to  current 
operations,  would  result  in  the  net  return  under  the  rates  in 
force  prior  to  the  date  of  the  order  being  approximately 
equal  to  6  percent  a  year.  An  increase  in  customers  (which 
the  Commission  finds  may  reasonably  be  expected)  and  the 
existence  of  normal  temperature  conditions,  no  doubt,  would 
bring  the  return  up  to  or  beyond  6  percent.  Thus,  it  appears 
that  no  increase  in  rates  is  justified  at  this  time. 

Under  principles  long  established,  the  elimination  of  the 
items  mentioned,  for  the  purposes  of  determining  a  fair  re¬ 
turn  undoubtedly  would  be  upheld  by  the  courts  as  not  con¬ 
fiscatory.  Is  there  any  reason  to  allow  the  Company  more 
than  it  is  entitled  to  under  the  law?  Kates  must  be  fair  to 
the  consumers  as  well  as  to  the  utilities.  While  we  can 
imagine  circumstances  under  which,  in  order  to  assure 
continued  performance  by  a  utility  of  service  to  the  public,  it 
properly  might  be  permitted  to  earn  more  than  it  is 
2487  entitled  to  as  of  right,  there  is  nothing  in  this  record 
to  indicate  the  necessity  of  granting  what  may  be 
termed  largesse  to  the  subject  Company.  Certainly,  the 
market  price  of  its  securities  does  not  indicate  that  the 
Company’s  credit  is  impaired,  nor  does  it  appear  that  its 
ability  to  continue  adequate  service  to  the  public  is  endan- 
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gered,  or  would  be  endangered,  by  denial  of  a  rate  increase 
at  this  time. 

Wherefore,  your  petitioners  respectfully  pray  that  tlie 
Public  Utilities  Commission  of  the  District  of  Columbia 
reopen  this  proceeding  for  reconsideration  on  the  record  as 
made,  and  that  (1)  the  Commission  immediately  vacate  or 
stay  its  order  No.  3600,  released  November  9, 1949,  pendijig 
full  and  careful  consideration  of  the  matters  herein  set  forijh, 
and  (2)  the  Commission  reconsider  its  findings  and  opinion, 
and  order  No.  3600,  in  the  light  of  the  errors  alleged,  and 
that  it  decide  that  an  increase  in  the  rates  of  the  Washington 
Gas  Light  Company  are  not  presently  justified  and  that  its 
application  for  authority  to  increase  its  rates  should  te 
denied.  j 

Respectfully  submitted, 

Vernon  V.  Baker, 

1647  Primrose  Road,  N.W., 

Washington  12,  D.  C., 
Attorney  for  Petitioners. 

2488  District  of  Columbia,  ss  : 

Vernon  V.  Baker,  being  first  duly  sworn,  deposes  and  saVs 
that  he  is  one  of  the  petitioners  in  the  foregoing  application 
and  is  authorized  to  sign  and  verify  the  application  in  behalf 
of  the  Federation  of  Citizens  Associations  of  the  District  jof 
Columbia,  another  of  the  petitioners ;  and  that  statements  lof 
fact  set  forth  in  the  said  application  are  true  to  the  best  pf 
his  knowledge  and  belief. 

Vernon  V.  Baker. 

Subscribed  and  sworn  to  before  me  this  9th  day  of  Decem¬ 
ber,  A.  D.  1949. 

[seal.]  Lillian  L.  Cooley, 

Notary  Pvhlic,  D.  C. 


My  Commission  expires  Jan.  31,  1950. 
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Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
document  upon  all  parties  of  record  in  this  proceeding,  by 
mailing  by  first-class  mail,  postage  prepaid,  a  copy  thereof 
properly  addressed  to  each  party. 

Dated  at  Washington,  D.  C.,  this  9th  day  of  December, 
A.  D.  1949. 

Veenon  V.  Baker. 

2490  Public  Utilities  Commission  op  the  District  of 

Columbia 

Order  No.  3611 


•  December  14,  1949. 

P.  U.  C.  No.  3495 
Formal  Case  No.  389 

In  the  Matter  of  Application  of  the  Washngton  Gas 
Light  Company  to  Increase  its  Rates,  Tolls,  Charges  and 
Schedules 

Order  Denying  Application  for  RECONsroERATioN 

The  Commission  has  for  consideration  the  application  of 
the  Federation  of  Citizens  Associations  of  the  District  of 
Columbia  and  Vernon  V.  Baker  to  reconsider  its  findings 
and  opinion  and  vacate  Order  No.  3600.  The  Commission’s 
findings  and  opinion  accompanying  Order  No.  3600  were 
reached  after  careful  consideration  of  the  evidence  of  rec¬ 
ord.  In  its  findings  and  opinion,  the  Commission  stated  the 
reasons  for  its  findings,  and  believes  the  conclusions  drawn 
therefrom  are  proper.  For  these  reasons  the  application  for 
reconsideration  will  be  denied. 

It  Is  Ordered  :  That  the  application  of  the  Federation  of 
Citizens  Associations  of  the  District  of  Columbia  and  Ver- 
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non  V.  Baker  to  reconsider  the  findings  and  opinion  apd 
vacate  Order  No.  3600  be,  and  it  is  hereby,  denied. 


E.  J.  Milijgan, 
Executive  Secretary. 


By  the  Commission : 


A  True  Copy. 

N.  H.  Hetzel, 
Chief  Clerk. 
ehr 


370  Before  the 

PUBLIC  UTILITIES  COMMISSION 
OF  THE  DISTRICT  OF  COLUMBIA 

P.U.C.  No.  3495 
Formal  Case  No.  389 

In  the  Matter  of  Application  of  the  Washington  Gas  Light 

Company  for  Authority  to  Increase  its  Rates,  Tolljs, 

Charges  and  Schedules 

Motion  to  Dismiss 

The  Gas  Consumers  and  Independent  Appliance  Dealets 
hereby  moves  the  Commission  that  it  dismiss  forthwij 
the  alleged  emergency  application  of  Washington  Gas 
Light  Company  in  the  present  proceeding,  and  for  reas9n 
states : 

1.  The  application  is  for  a  general  increase  in  rates 
produce  an  amount  of  $900,000  in  additional  operatiijg 
revenue  on  annual  basis.  The  Commission  is  without  juris 
diction  to  consider  such  an  application,  since  the  power  of 
initiation  of  tariffs  and  of  rates  lies  with  the  utility  ard 
no  such  proposed  or  suggested  tariff  has  been  filed.  ]Sb 
notice  of  the  extent  to  which  any  class  of  consumer  would 
be  affected  has  been  issued. 

2.  The  Company,  by  its  own  admission,  is  earning  a  veiy 
large  net  profit  by  its  present  operations,  even  under  the 
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abnormally  mild  conditions  of  the  test  period  used  by  it. 
It  is  subject  to  no  emergency,  and  has  adequate  time  for 
the  proper  presentation  and  proof  of  any  proposed  tariff 
which  it  may  offer. 

3.  The  application  is  untimely  in  that  it  will  become 
operative  shortly  after  the  imposition  of  new  taxes  upon 
consumers  in  the  District  of  Columbia  which  may  distort 
and  alter  the  competitive  position  of  gas  as  a  fuel, 
371  and  a  moment  of  great  unsettlement  and  marked 
declines  in  the  cost  of  competitive  fuel  oil. 

Wherefore,  the  petitioner  prays  that  said  application  be 
dismissed,  or  in  the  alternative,  that  it  be  continued  indefi¬ 
nitely  until  the  deficiencies  are  supplied. 

Respectfully  submitted,  (S.)  William  A.  Roberts, 
Mayflower  Office  Building,  Washington  6,  D.  C. 
Counsel  for  Gas  Consumers  and  Independent  Ap¬ 
pliance  Dealers. 

385  Item  No.  9 

United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  ClRCXHT 

Filed  Jul  14 1950,  Joseph  W.  Stewart,  Clerk. 

Noted  Oct  5  1949,  J.  W.  L.,  Commissioner. 

P.  U.  C.  No.  3495.  F.  C.  389/28. 

Law  Offices ;  Roberts  &  Mclnnis,  Mayflower  Office  Building, 
Washington  6,  D.  C. 

October  4,  1949. 

Mr.  E.  J.  Milligan,  Executive  Secretary,  Public  Utilities 
Commission,  District  of  Columbia,  Washington,  D.  C. 

In  Re :  Gas  Rate  Schedules  and  General  Service  Provisions 
of  the  Washington  Gas  Light  Company  (1949) 

Dear  Sir: 

We  transmit  herewith  the  original  and  four  copies  of 
the  Protest  of  Gas  Rate  Schedules  and  General  Service 
Provisions  Filed  With  Commission  September  27,  1949 
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and  Petition  For  Formal  Hearing  and  Consideration  of 
Proposed  Bates.  This  Protest  is  being  filed  by  George  C. 
Webster,  as  Trustee  of  Gas  Consumers  and  Independent 
Appliance  Dealers;  As  an  officer  of  John  G.  Webster  & 
Sons,  Inc.,  and  as  an  individual  gas  consumer. 

A  copy  of  this  Protest  has  today  been  served  upon  tie 
Washington  Gas  Light  Company  by  delivering  a  copy  io 
C.  Oscar  Berry,  Esq.  and  by  mailing  a  copy  thereof 
Stoddard  Stevens,  Esq.  in  New  York  City. 

Very  truly  yours,  Roberts  &  Mclnnis,  by  (S.)  WiUi 
A.  Roberts,  Counsel  for  Protestant. 

WAR  :cka.  Enclosures. 

Noted  Oct  6  1949.  Exec.  Acct.  and  Adtr. 

Public  Utilities  Commission,  D.  C.  Received  Oct  4  194b. 
- ,  Chief  Clerk. 

386  Item  No,  9 

Before  the 

PUBLIC  UTILITIES  COMMISSION 
OF  THE  DISTRICT  OF  COLUMBIA 

P.U.C.  No.  3495 

Formal  Case  No.  389 

In  the  Matter  of  Gas  Rate  Schedules  and  General  Servi<}e 
Provisions  of  the  Washington  Gas  Light  Company  (1949) 

Protest  of  Gas  Rate  Schedules  and  General  Service  Provi¬ 
sions  Filed  with  Commission  September  27,  1949  and 
Petition  for  Formal  Hearing  and  Consideration  of  Pro¬ 
posed  Rates 

1.  The  Gas  Consumers  and  Independent  Appliancie 
Dealers  is  an  unincorporated  association  comprising  deal¬ 
ers  in,  and  installers  of,  appliances  for  the  utilization  of 
natural  gas  transmitted  by  the  Washington  Gas  Light 
Company  and  its  affiliates,  individual  consumers  of  ga^, 
master  plumbers  and  gas  fitters,  manufacturers  of  g4.s 
appliances,  and  others,  having  a  direct  and  substantial 
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interest  in  the  use  of  gas  within  the  District  of  Columbia, 
its  cost  and  the  rates  and  services  of  the  Washington 
Gas  Light  Company. 

2.  The  organization  operates  through  its  Trustee,  George 
C.  Webster,  627  F  Street,  N.  W.,  Washington,  D.  C.,  and 

he  files  this  protest  and  petition  as  Trustee  of  Gas 

387  Consumers  and  Independent  Appliance  Dealers,  as 
an  officer  of  John  G.  Webster  &  Sons,  Inc.,  627  F 

Street,  N.  W.,  Washington,  D.  C.,  master  plumbers  and  gas 
fitters  and  dealers  in  gas  appliances,  and  in  his  personal 
capacity  as  a  consumer  of  the  products  and  services  of 
the  Washington  Gas  Light  Company. 

3.  The  gas  rate  schedules  and  general  service  provisions 
referred  to  herein  are  the  ones  informally  submitted  to 
the  Commission  on  September  27,  1949.  Your  petitioner 
avers  that  the  proposed  rate  schedules  and  general  service 
provisions  are  not  properly  before  the  Commission  for 
consideration  inasmuch  as  they  do  not  comply  with  the 
Buies  of  Practice  and  Procedure  before  the  Public  Utilities 
Commission  of  the  District  of  Columbia  and  particularly 
Buie  5.3  thereof. 

4.  Your  Petitioner  further  avers  that  the  rates  and  rules 
proposed  therein  are  unjust,  unreasonable  and  discrimina¬ 
tory  and  are,  therefore,  unlawful  in  accordance  with  the 
provisions  of  Paragraph  2,  Section  8  of  Public  Law  No. 
435  approved  March  4,  1913.  The  proposed  rates  are  dis¬ 
criminatory  in  that  they  discriminate  against  certain  types 
of  consumers  in  favor  of  other  types  of  consumers  within 
the  District  of  Columbia. 

5.  Over  the  objection  of  petitioner,  the  Commission  has 

purported  to  receive  the  said  schedule  of  increased 

388  rates  and  charges  as  a  part  of  a  proceeding  unau¬ 
thorized  by  law  in  which  the  Gas  Company  en¬ 
deavored  to  secure  approval  of  a  lump  sum  increase  in  its 
revenue  in  the  amount  of  $900,000.  Some  evidence  was 
offered  in  that  proceeding  upon  said  rates,  but  your  peti¬ 
tioner,  appearing  specially,  declined  to  participate  in  said 
rate  proceeding  without  adequate  notice  as  provided  by 
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law  and  opportnnity  to  be  heard  thereafter.  The  matter 
is  now  assigned  for  hearing  October  10,  1949.  1 

6.  Your  Petitioner  avers  that  sufficient  facts  are  ilot 
presently  before  the  Commission  to  determine  the  effect 
of  each  of  the  proposed  changes  of  rates  and  general  seijw- 
ice  provisions  to  determine  the  exact  effect  of  each  apd 
every  change  on  the  particular  type  of  consumer  involved. 
It  is  further  averred  that  the  said  changes  involve  a  radical 
revision  in  the  system  of  rates  providing  no  distinctipn 
between  the  costs  and  requirements  of  service  save  oply 
volume  of  consumption  and  may  seriously  effect  the  dis¬ 
tribution  of  gas  peak  loads  and  demands  in  the  futujre 
when  the  rates  will  apply.  In  order  that  such  evidence  mpy 
be  before  the  Commission,  it  is  urged  that  the  hearing 
required  by  Paragraph  40  of  the  Public  Utilities  Act,  ps 
amended,  be  held  for  the  purpose  of  considering  the  overall 
effect  of  the  changes  proposed  in  order  that  the  Commis¬ 
sion  may  be  in  a  position  to  determine  whether  such  ratps 
are  unfair,  unreasonable  or  discriminatory.  The  Coih- 

mission  should  further  consider  the  future  cosfjs, 
389  revenues  and  useful  property  in  the  light  of  this 

rate.  | 

7.  Not  only  does  the  respondent,  Washington  Gas  Light 

Company,  propose  to  increase  the  basic  rate  per  therm  c»f 
gas,  but  also  proposes  to  increase  certain  service  charges 
resulting  in  an  undue  burden  upon  the  Gas  Consumers  in  the 
District  of  Columbia.  There  is  no  evidence  presently  before 
the  Commission  in  any  proceeding  which  would  justify 
either  a  temporary  or  permanent  increase  in  the  specific 
rates  and  changes  in  the  general  service  provisions  of  the 
Washington  Gas  Light  Company  such  as  those  proposed  in 
the  above  referred  to  document  offered  for  identification  as 
Exhibit  No.  49  in  Formal  Case  No.  389.  j 

8.  Inasmuch  as  the  proposed  rules  and  regulations  fafl 

to  provide  for  non-discriminatory  charges  for  services  an(J 
materials  supplied  other  than  as  a  necessary  incident  to  thp 
safe  delivery  of  gas,  the  rules  should  be  amended  and  rendi^ 
tion  of  such  services  or  the  performance  of  other  services  no|l: 
authorized  by  law  specifically  prohibited.  1 
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Wherefore,  your  petitioner  prays  that,  in  accordance 
with  the  provisions  of  Kules  7.1  and  7.4  of  Chapter  7  of  the 
Tentative  Rules  of  Practice  and  Procedure  before  the  Pub¬ 
lic  Utilities  Commission  of  the  District  of  Columbia,  the  said 
petitioner  be  admitted  as  a  single  party  with  authority  and 
right  to  further  plead,  examine  records  and  evidence,  cross- 
examine  witnesses,  and  to  present  affirmative  evidence  in  the 
said  proceeding,  and  all  phases  thereof,  and  for  such 
390  other  and  further  relief  as  may  be  necessary  to  a 
proper  representation  of  their  interests. 

(S.)  George  C.  Webster, 
as  Trustee  of  Gas  Consumers  and 

Independent  Appliance  Dealers; 

As  an  officer  of  John  G.  Webster  &  Sons,  Inc., 

and  As  an  hidividual  gas  consumer. 

District  of  Columbu,  ss: 

Personally  appeared  before  me,  George  C.  Webster,  who 
being  first  duly  sworn  upon  oath,  deposes  and  states  that  all 
of  the  facts  related  in  the  foregoing  protest  and  petition  as 
true  are  to  him  known  to  be  true,  and  that  those  related 
upon  information  and  belief  are  true  and  correct  to  the  best 
of  his  knowledge  and  belief. 

October  1,  1949. 

[seal.]  Vera  B.  Hopkins, 

Notary  Public, 
District  of  Columbia. 
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2463  Item  No.  13 

P.  U.  C.  No.  3495 
F.C.  389/35 

Law  Offices 
Roberts  &  McInnis 
Mayflower  Office  Building 
Washington  6,  D.  C. 

November  16,  1949. 

Mr.  E.  J.  Milligan,  Executive  Secretary, 

Public  Utilities  Commission, 

District  of  Columbia, 

Washington,  D.  C. 

In  Re:  Application  of  the  Washington  Gas  Light  Company 
for  Authority  to  Increase  its  Rates,  Tolls,  Charges  and 
Schedules 

P.  U.  C.  No.  3495 

Formal  Case  No.  389 

Dear  Sir  : 

We  transmit  herewith  the  original  and  four  copies  of 
Petition  for  Reconsideration  of  the  Findings  and  Opinion, 
and  Order  dated  November  9, 1949  in  the  above  proceeding. 

This  Petition  is  being  filed  on  behalf  of  the  Gas  Consumers 
and  Independent  Appliance  Dealers,  an  intervenor  in  the 
above  proceeding. 

A  copy  of  the  Petition  has  today  been  served  upon  all 
parties  of  record  by  mailing  a  copy  thereof,  postage  prepaid. 

Very  truly  yours, 

Roberts  &  McInnis, 

By  Francis  J.  Ortman, 
Counsel  for  Gas  Consumers  cmd  Independent 
Appliance  Dealers. 

FJOrcka 

United  States  Court  of  Appeals  for  the  District  of  Colum|- 
bia  Circuit.  Filed  July  14, 1950.  Joseph  W.  Stewart,  Clerkl. 
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2464  Before  the  Public  Utilities  Commission  of  the 

District  of  Columbia 

P.  U.  C.  No.  3495 
Formal  Case  No.  389 

In  the  Matter  of  Application  of  the  Washington  Gas  Light 
Company  for  Authority  to  Increase  its  Rates,  Tolls, 
Charges  and  Schedules 

Petition  for  Reconsideration  of  the  Findings  and  Opin¬ 
ion,  AND  Order  Dated  November  9,  1949  in  the  Above 
Proceeding 

William  A.  Roberts, 

Robert  E.  McLaughlin, 

Francis  J.  Ortman, 

May-flower  Ojfice  Building, 

Washington  6,  D.  C., 

Counsel  for  Gas  Consumers  and  Independent 
Appliance  Dealers 

Of  Counsel: 

Roberts  &  McInnis, 

Mayflower  Office  Building, 

Washington  6,  D.  C, 

Date :  November  16, 1949. 
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2465  Before  the  Public  Utilities  Commission  of  tHE 

District  of  Columbia  1 

I 

P.U.C.  No.  3495  Formal  Case  No.  389  j 

In  the  Matter  of  Application  of  the  Washington  Gas  LigIht 
Company  for  Authority  to  Increase  its  Rates,  Tolls, 
Charges  and  Schedules  ! 

Petition  for  Reconsideration  of  the  Findings  and  OpiNi(j>N, 
AND  Order  Dated  November  9, 1949  in  the  Above  Peoceedi]ng 

The  Gas  Consumers  and  Independent  Appliance  Dealers, 
an  intervenor  in  the  above  entitled  proceeding,  through  its 
attorneys,  respectfully  submits  this  Petition  for  Recon¬ 
sideration  of  the  Findings  and  Opinion,  and  Order  No. 
3600  promulgated  by  the  Public  Utilities  Commission  of 
the  District  of  Columbia  on  November  9, 1949.  The  follow¬ 
ing  is  submitted  in  support  of  this  Petition  for  Reconsidera¬ 
tion  :  j 

1.  The  Commission  obviously  erred  in  basing  its  appare^it 
consideration  of  the  testimony  of  the  Gas  Consumers  a4d 
Independent  Appliance  Dealers  on  only  one  witness  and  th^n 
after  summarily  dismissing  it,  concluding  that  su<fh 

2466  testimony  and  the  exhibits  introduced  *  *  a^e 
of  no  value  in  the  determination  of  the  issues  in  this 

proceeding’^,  and  then  proceeding  to  discuss  many  of  tlie 
items  covered  by  this  testimony.  Reference  to  the  Commis¬ 
sion’s  dismissal  of  consideration  of  the  witness  referred  to 
herein  appears  in  Paragraph  2  on  Page  8  of  the  Finding 
and  Opinion.  I 


2.  The  fact  is,  and  the  record  will  disclose,  that  Mr. 

George  Webster,  an  experienced  gas  appliance  dealer  and 
a  gas  consumer  within  the  District  of  Columbia,  offered 
very  valuable  evidence  which  appears  from  the  Findings 
and  Opinion  to  have  received  no  consideration  by  the 
Commission  in  arriving  at  its  conclusions.  I 

I 

3.  The  conclusion  with  respect  to  including  the  imr^ 
covered  cost  of  abandoned  property  as  a  part  of  the  rate 
base  is  not  supported  by  the  record,  and,  as  a  matter  of 
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law  in  the  instant  proceeding,  should  be  excluded  from  the 
rate  base.  In  view  of  the  discussion  of  this  item,  commenc¬ 
ing  at  Page  9  of  the  Findings  and  Opinion,  it  would  appear 
to  this  intervenor  that  further  discussion  of  the  subject, 
and  further  oral  argument,  would  assist  the  Commission 
to  make  a  proper  finding  on  this  subject. 

4.  The  Commission  erred  in  its  finding  with  respect  to 
conversion  costs — “Cash  so  invested  is  part  of  the  Com¬ 
pany's  investment  in  the  public  service  and  is  en- 

2467  titled  to  the  same  rate  of  return  as  anv  investment 
in  property  devoted  to  public  use.’’  Apparently 

this  conclusion  was  reached  because  of  the  sum  of  $3,000,000 
involved,  and  not  because  the  type  of  such  expenditure  in 
and  of  itself  is  such  an  investment  as  is  entitled  to  the  same 
rate  of  return  as  any  investment  in  property  devoted  to 
the  public  use. 

5.  As  to  the  past  allocation  of  certain  sales  promotion 
expense  to  subsidiary  companies,  the  significant  finding 
appears  to  be  that  “*  *  *  recognition  will  be  given  to 
the  fact  that  expenses  of  the  promotional  division  charged 
to  District  of  Columbia  operations  are  well  in  excess  of  a 
reasonable  amount”.  This  finding  is  arbitrarj'  and  un¬ 
supported  by  the  evidence  of  record  in  this  proceeding. 

6.  The  finding,  on  Page  22  of  the  Findings  and  Opinion 
referred  to  herein,  appears  to  reach  a  conclusion  that  the 
rates  of  the  Washington  Gas  Light  Company  should  be 
increased  to  produce  $750,000  more  gross  income  annually 
without  supporting  such  conclusion  by  evidence  adduced  in 
the  formal  record.  As  a  matter  of  fact,  there  is  definite 
testimony  to  the  effect  that  the  increase  in  meters  alone 
would  more  than  offset  the  need  for  any  additional  increase 

in  the  rates  of  the  Washington  Gas  Light  Company. 

2468  In  other  words,  the  annual  increase  in  revenue  re¬ 
sulting  from  the  consumption  of  gas  on  the  additional 

meters  would  far  exceed  $750,000. 

7.  It  is  of  interest  to  note  that  throughout  the  case  pre¬ 
sented  on  behalf  of  the  Commission’s  staff  in  this  proceeding 
reference  was  made  to  weighted  rate  base  in  the  total  amount 
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of  $32,240,198.76.  Particular  pains  were  taken  by  the  Com  ¬ 
mission’s  accountant  to  distinguish  between  a  weighted 
rate  base  and  a  rate  base  figure.  However,  it  is  noted  on 
Page  21  of  the  Opinion  that  this  particular  figure  was  ac¬ 
cepted  by  the  Commission  as  the  rate  base  for  the  so-called 
test  year  ended  May  31,  1949.  j 

8.  While  the  Commission  in  its  Opinion  admits  that  th4 
cost  of  natural  gas  is  now  3%  less  than  the  cost  of  manu^ 
factured  gas  supplied  in  1939,  it  concludes,  without  specific 
reference  to  labor  costs  applicable  to  the  property  used 
and  useful  in  the  public  service,  that  such  costs  have  riseili 
to  such  an  extent  that  net  operating  income  has  declined 
to  such  a  level  that  an  increase  in  rates  appears  necessari 
to  maintain  the  company  in  a  sound  financial  condition.  1 

9.  The  Commission  erred  in  permitting  the  east  plant  t|> 
remain  in  the  rate  base  inasmuch  as  the  record  reveals  thajt 

such  facilities  are  not  presently  used  and  useful  ii 
2469  the  public  service. 

10.  The  Commission’s  order  recommending  an  increas(3 

in  gas  rates  was  based  upon  a  request  for  a  rate  increase 
which  was  not  properly  before  the  Commission.  In  other 
words,  such  request  did  not  conform  with  the  requirement 
of  Paragraph  94  of  the  Law  created  by  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  as  amended,  in 
that  at  no  time  has  any  application  for  any  specific  rates 
been  filed  with  the  Commission  but  on  the  contrary  only  a 
proposal  in  the  form  of  an  exhibit  was  submitted  to  the  Com¬ 
mission  without  any  information  supporting  the  need  for 
any  proposed  increase.  Furthermore,  such  proposed  in¬ 
creased  rates  were  not  properly  before  the  Commission  nor 
the  public  throughout  the  entire  proceeding  in  accordance 
with  the  aforesaid  Paragraph  94  of  the  Public  Utility  LaTir 
applicable  to  the  District  of  Columbia.  Such  failure  to 
comply  with  the  said  Paragraph  94  constitutes  denial  of  a 
full  and  fair  hearing  on  the  proposed  rate  increase  which 
hearing  was  contemplated  when  the  Congress  enacted  the 
Public  Utilities  Law  for  the  District  of  Columbia  and  author¬ 
ized  the  creation  of  a  Public  Utilities  Commission  to  ad¬ 
minister  such  Law.  I 
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Wherefore,  your  petitioner  respectfully  prays  that  the 
Commission  reconsider  its  Findings  and  Opinion 
2470  and  Order  No.  3600  released  November  9,  1949  in 
light  of  the  noted  errors  referred  to  herein  and  either 
assign  the  matter  for  further  hearing  or  for  further  oral 
argument  or  decide  without  such  further  proceeding  that 
an  increase  in  the  rates  for  the  sale  of  gas  by  the  Wash¬ 
ington  Gas  Light  Company  are  not  presently  justified  or 
needed  by  the  company  for  the  purpose  of  receiving  a  fair 
return  on  its  investment. 


Respectfully  submitted, 


William  A.  Roberts, 

Robert  E.  McLaughlin, 

Francis  J.  Ortman, 

Mayflower  Oflice  Building, 

Washington  6,  D.  C. 
Counsel  for 

Gas  Consumers  and  Independent 
Appliance  Dealers. 


Of  Counsel: 

Roberts  &  McInnis, 

Mayflower  Oflice  Building, 
Washington  6,  D.  C. 


Date:  November  16,  1949. 


2471  Certificate  of  Service 

I  hereby  certify  that  I  have  this  16th  day  of  November, 
1949  served  a  copy  of  the  foregoing  Petition  on  all  parties 
of  record  by  mailing  a  copy  thereof,  postage  prepaid. 

Francis  J.  Ortman. 
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2474  Public  Utilities  Commission  op  the  District  <!)p 

Columbia 

1 

Order  No.  3604  | 

] 

November  23,  1949. 

I 

P.  U.  C.  No.  3495,  Formal  Case  No.  389  i 

I 

1 

In  the  Matter  of 

Application  of  the  Washington  Gas  Light  Company  io 
Increase  its  Rates,  Tolls,  Charges  and  Schedules  I 

Order  Denying  Further  Hearing 

Under  date  of  November  16,  1949,  the  attorneys  for  Ga|s 
Consumers  and  Independent  Appliance  Dealers  (Applian<^ 
Dealers)  filed  with  this  Commission  an  application  for  re¬ 
consideration  of  the  findings  and  opinion  and  Order  No.  3600 
and  requested  the  Commission  to  either  assign  the  matter 
for  further  hearing  or  for  further  oral  argument  or  decide 
without  such  further  proceeding  that  an  increase  in  gas 
rates  is  not  justified. 

In  paragraph  1  of  the  application,  it  was  stated  that  thp 
Commission  committed  obvious  error  in  considering  the  tes¬ 
timony  of  only  one  witness  produced  by  the  Gas  Consumers 
and  Independent  Appliance  Dealers  and  concluding  that 
his  testimony  was  without  value.  The  Appliance  Dealers 
produced  only  one  witness  on  the  subject  of  the  Washington 
Gas  Light  Company’s  (Company)  accounts.  | 

In  view  of  the  assertion  in  paragraph  1  of  the  application 
for  reconsideration,  the  Commission  has  reviewed  the  testij* 
mony  of  witness  Harbaugh  who  testified  for  the  Applianc^ 
Dealers.  A  review  of  the  testimony  and  exhibits  of  thi^ 
witness  convinces  the  Commission  that  its  statement  in  it^ 
findings  and  opinion  that  the  exhibits  of  this  witness  conj- 
tain  so  many  serious  errors  that  neither  the  exhibits  noif 
the  testimony  in  support  thereof  are  of  any  value  in  th4 
determination  of  issues  in  the  proceeding,  was  the  mosj; 
favorable  characterization  that  could  be  made  of  sucl| 
exhibits  and  testimony.  The  Commission  therefore  reject^ 
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the  representations  in  the  application  as  being  without 
support. 

Paragraph  2  of  the  application  states  that  Mr.  G«orge  C. 
Webster,  an  experienced  gas  appliance  dealer  and  gas 
consumer,  offered  very  valuable  evidence  which  appears  to 
have  received  no  consideration  by  the  Commission  in  arriv¬ 
ing  at  its  conclusions.  Since  the  applicant  has  made  specific 
reference  to  a  witness  and  his  testimony,  the  Commission 
has  reviewed  the  testimony  and  will  state  briefiy  its  charac¬ 
ter  and  the  sub;ject  matter  of  it.  The  witness  referred  to 
made  a  detailed  disclosure  of  the  practices  of  gas  appliance 
dealers  and  the  practices  of  his  own  firm  in  particu- 
2474a  lar.  He  testified  as  to  the  volume  of  his  own  busi¬ 
ness,  the  method  of  selling  and  installing  gas  ap¬ 
pliances  and  the  type  of  tools  and  transportation  equipment 
necessary  in  his  business,  and  the  kind  of  advertising  his 
firm  did.  The  witness  also  testified  that  the  Company  is 
engaged  in  the  sale  of  gas  appliances  in  competition  with 
gas  appliance  dealers,  and  that  through  years  of  good 
service  to  consumers  the  Company  has  built  up  a  consumer 
acceptance  that  is  difficult  for  other  dealers  to  overcome. 

The  witness  testified  that  the  pipefitters  feel  very  strongly 
about  a  rate  increase  because  of  its  serious  effect  upon  their 
business  of  fitting  pipe  to  sell  gas  appliances.  They  feel  that 
gas  is  an  excellent  fuel  and  an  increase  in  rates  would  make 
other  fuels  more  competitive. 

The  witness  Webster  also  detailed  his  experience  over  a 
period  of  three  years  in  consulting  with  the  Company  con¬ 
cerning  its  advertising  and  its  promotion  of  the  sale  of  gas. 
He  said  the  Appliance  Dealers  had  been  trying  for  fifteen 
years  to  persuade  the  Company  to  abandon  its  sale  of  gas 
appliances.  Witness  Webster  offered  no  testimony  relating 
to  the  Company’s  investment  or  its  operating  and  expense 
accounts. 

If  the  proceeding  before  the  Commission  had  involved  an 
investigation  of  the  practice  of  appliance  dealers,  the  testi¬ 
mony  of  Mr.  Webster  would  have  been  very  helpful.  But 
the  practices  of  gas  appliance  dealers  and  their  efforts  to 
force  the  Gas  Company  to  abandon  its  sale  of  gas  appliances 
not  only  bear  no  relation  to  the  reasonableness  of  rates  for 
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gas  service,  but  are  matters  not  within  the  jurisdiction 
this  Commission.  | 

The  Appliance  Dealers  produced  one  other  witness  wlio 
discussed  the  practice  of  the  Company  in  establishing  credit 
for  customers  of  the  Appliance  Dealers.  Where  credit  fes 
established,  the  customer  is  permitted  to  pay  the  balance  tn 
his  account  monthly  over  a  three-year  period  at  the  rate 
of  6  per  cent  on  the  unpaid  balance.  I 

The  witnesses  for  the  Appliance  Dealers  were  fully  heard 
and  their  testimony  has  been  carefully  considered. 

The  Commission  has  reviewed  its  Findings  and  Opinion 
and  Order  No.  3600  in  the  light  of  these  and  other  represeh- 
tations  of  error  contained  in  the  application  for  recon¬ 
sideration.  It  finds  and  concludes  that  the  representations 
of  error  are  without  merit  and  that  Order  No.  3600  should 
be  affirmed.  Therefore,  | 

It  Is  Ordered:  j 

That  the  application  of  the  Gas  Consumers  and  Indjj- 
pendent  Appliance  Dealers  for  further  hearing  or  further 
oral  argument  be,  and  the  same  is  hereby,  denied.  j 

A  True  Copy:  j 

By  the  Commission :  [ 

N.  H.  Hetzel,  1 

Chief  Clerk.  (Seal.)  I 

N.  H.  Hetzel,  ! 

Acting  Executive  Secretary.  \ 
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393  Excerpts  from  Testimony  Before  Public  Utilities 

Commission 

At  the  hearings  before  the  Public  Utilities  Commission 
the  following  testimony  and  exhibits  were  introduced  in 
evidence. 

Public  Utilities  Commission  of  the  District  of  Columbia 

PUC  No.  3495.  Formal  Case  No.  389 

In  the  Matter  of :  Application  of  the  Washington  Gas  Light 
Company  for  Authority  to  Increase  Its  Rates,  Tolls, 
Charges  and  Schedules 

Room  500,  District  Building, 

Washington,  D.  C., 
Thursday,  July  28,  1949. 

The  above-entitled  matter  came  on  for  hearing  pursuant 
to  notice  at  10:00  o’clock  a.  m. 

Before:  James  H.  Flanagan,  Chairman;  James  W.  Lauder¬ 
dale,  Commissioner;  Lt.  Col.  Carlin  H.  Whitesell,  Rep¬ 
resenting  Lt.  Col.  Cox,  Acting  Engineer  Commissioner; 
E.  J.  Milligan,  Executive  Eecretary. 

Appearances  : 

Vernon  E.  West,  General  Counsel. 

Lloyd  B.  Harrison,  Special  Assistant  Corporation  Coun¬ 
sel. 

John  O’Dea,  Peoples’  Counsel. 

Stoddard  M.  Stevens  and  C.  Oscar  Berry,  appearing  for 
the  Washington  Gas  Light  Company. 

Charles  M.  Dinneen  and  John  J.  Kirby,  for  the  U.  S.  Gov¬ 
ernment,  representing  through  General  Services  Adminis¬ 
tration  the  Bureau  of  Federal  Supply. 

394  William  A.  Roberts  and  Robert  E.  McLaughlin, 
of  Roberts  &  Mclnnis,  appearing  for  Gas  Consumers 

and  Independent  Appliance  Dealers ;  and  District  of  Colum¬ 
bia  Industrial  Union  Council,  CIO. 
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Dillard  Stokes,  appearing  for  the  District  of  Colnmpsia 
Industrial  Union  Council,  CIO.  j 

John  H.  Connaughton,  appearing  for  the  Federation!  of 
Citizens’  Associations.  I 

Mrs.  Edward  B.  Morris,  appearing  for  the  Fort  Da^s 
Citizens  ’  Association.  | 

Norman  A.  Bomze,  appearing  for  the  Restaurant  Bevjer- 
age  Association  of  Washington.  | 

1 

395  Proceedings  I 

Chairman  Flanagan:  The  hearing  will  come  to  orc|er. 
Mr.  Harrison?  | 

Mr.  Harrison:  If  the  Commission  please,  on  July  ^4, 
1949,  the  Washington  Gas  Light  Company  filed  its  appli¬ 
cation  with  this  Commission  for  an  emergency  increase]  of 
the  Company’s  rate  to  produce  additional  operating  reve¬ 
nues  of  $900,000,  and  asked  authority  to  file  schedules  |  to 
carry  that  increase  into  effect.  | 

Under  date  of  July  15,  1949,  the  Commission  issued  its 
notice  of  hearing  on  the  application,  and  I  might  stpte 
that  in  the  notice  the  Commission  stated  that  after  l[he 
Company  has  presented  evidence  in  support  of  its  applica¬ 
tion,  the  hearing  will  be  recessed  to  allow  reasonable  tijne 
to  prepare  for  cross-examination  and  the  presentation  |of 

additional  evidence.  | 

Counsel  for  Commission  are  Vernon  E.  West,  General 
Counsel,  and  Lloyd  B.  Harrison.  | 

Mr.  O’Dea:  My  name  is  John  O’Dea,  Peoples’  Counsel. 
Mr.  Berry:  Stoddard  M.  Stevens  and  C.  Oscar  Ber^y, 
for  the  Applicant,  Washington  Gas  Light  Company.  I 

Mr.  Dinneen:  For  the  United  States  Government,  Jopn 
J.  Kirby  and  Charles  M.  Dinneen,  representing  through 
the  General  Services  Administration  the  Bureau  of  Federal 
Supply.  I 

396  Mr.  Roberts:  For  the  Gas  Consumers  and  Inde¬ 
pendent  Appliance  Dealers,  William  A.  Roberts  apd 

Robert  E.  McLaughlin,  of  Roberts  &  !McInnis,  Mayflowjer 
Building.  I  am  asked,  if  your  Honors  please,  to  present]  a 
matter  for  the  District  of  Columbia  Industrial  Union  Coun¬ 
cil,  CIO.  Mr.  Dillard  Stokes  is  present  and  asked  that  Jfie 
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be  presented  for  a  preliminary  matter  in  this  connection. 

Chairman  Flanagan ;  Very  well. 

Mr.  Stokes :  May  it  please  the  Commission,  my  name  is 
Dillard  Stokes.  I  am  the  President  of  the  District  of  Co¬ 
lumbia  Industrial  Union  Council,  CIO,  which  has  a  mem¬ 
bership  of  some  1,000  CIO  members  who  are  gas  consu¬ 
mers,  and  in  whose  behalf  and  interest  we  seek  to  inter¬ 
vene  in  this  matter. 

I  do  not  propose  to  argue  the  points,  but  I  wish  to  state 
them,  because  I  am  obliged  to  attend  to  another  matter  and 
leave  this  matter  in  the  hands  of  counsel.  Our  Council  does 
not  at  this  time  have  an  opinion  as  to  whether  the  Gas  Com¬ 
pany's  application  for  an  increase  in  rates  of  $900,000  or 
any  other  amount  is  well  made.  We  do  not  have  the  data 
on  which  to  form  such  an  opinion.  We  have  great  doubts, 
however,  amounting  almost  to  a  settled  conviction,  that  no 
showing  has  been  made  to  justify  emergency  handling  of 
this  matter;  and  at  the  proper  time,  we  shall  move  to  dis¬ 
miss  this  matter  as  an  emergency  matter. 

In  any  event,  we  believe  that  a  very  considerable 
397  time  ought  to  be  allowed  to  the  consumers  and  those 
who  appear  in  their  behalf  to  study  and  to  analyze 
the  presentation  by  the  Company,  in  order  to  determine 
what  is  the  proper  position  to  be  taken.  We  feel  that 
thirty  days  at  the  very  minimum  is  necessary. 

As  I  said  to  your  Honors,  I  am  obliged  to  leave  to  attend 
to  another  matter,  and  Mr.  Roberts  at  the  appropriate  time 
will  make  these  motions  in  our  behalf,  and  any  other  such 
motions  as  may  in  the  premises  be  proper.  I  am  making 
this  statement  so  that  the  position  of  our  Council  will  ap¬ 
pear  on  the  record  unequivocally. 

Thank  you. 

Mr.  Connaughton;  May  it  please  the  Commission,  I  am 
John  H.  Connaughton,  appearing  for  the  Federation  of 
Citizens’  Associations. 

Chairman  Flanagan:  Are  there  any  other  appearances? 

Mrs.  Morris :  Mrs.  Edward  B.  Morris. 

Chairman  Flanagan:  You  are  representing  the  Fort 
Davis  Citizens’  Association? 

Mrs.  Morris:  Yes. 
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Chairman  Flanagan:  Are  there  any  other  appearance^? 

Mr.  Bomze:  The  Restaurant  Beverage  Association  <|)f 
Washington.  i 

Chairman  Flanagan:  By  whom?  i 

Mr.  Bomze :  Norman  A.  Bomze.  i 

398  Chairman  Flanagan:  Are  there  any  others?  i 

(There  was  no  response.) 

Chairman  Flanagan:  On  July  21,  1949,  a  petition  f^r 
leave  to  intervene  was  filed  with  this  Commission  by  tl|ie 
United  States  of  America,  through  the  General  Services 
Administration,  Bureau  of  Federal  Supply.  Is  there  aijiy 
objection?  j 

Mr.  Berry :  No  objection. 

Mr.  Roberts :  No  objection. 

•  •••••• 

405  Mr.  Roberts:  I  served  upon  counsel  this  morning 
a  motion  to  dismiss  in  the  following  terms : 

The  Gas  Consumers  and  Independent  Appliance 

406  Dealers  hereby  move  the  Commission  that  it  dismiss 
forthwith  the  alleged  emergency  application  of  Wash¬ 
ington  Gas  Light  Company  in  the  present  proceeding,  and 
for  reasons  states : 

1.  The  application  is  for  a  general  increase  in  rates  jto 

produce  an  amount  of  $900,0(K)  in  additional  operatihg 
revenue  on  annual  basis.  The  Commission  is  without  juris¬ 
diction  to  consider  such  an  application,  since  the  power  |of 
initiation  of  tariffs  and  of  rates  lies  with  the  utility  a|id 
no  such  proposed  or  suggested  tariff  has  been  filed,  ij^o 
notice  of  the  extent  to  which  any  class  of  consumer  woi(ld 
be  affected  has  been  issued.  | 

2.  The  Company,  by  its  own  admission,  is  earning!  a 
very  large  net  profit  by  its  present  operations,  even  und^er 
the  abnormally  mild  conditions  of  the  test  period  used  by 
it.  It  is  subject  to  no  emergency,  and  has  adequate  time 
for  the  proper  presentation  and  proof  of  any  proposed 
tariff  which  it  may  offer. 
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3.  The  application  is  untimely,  in  that  it  will  become 
operative  shortly  after  the  imposition  of  new  taxes  upon 
consumers  in  the  District  of  Columbia,  which  may  distort 
and  alter  the  competitive  position  of  gas  as  a  fuel,  in  a 
moment  of  great  unsettlement  and  marked  declines  in  the 
cost  of  competitive  fuel  oil. 

Wherefore,  the  petitioner  prays  that  said  application  be 
dismissed,  or  in  the  alternative,  that  it  be  continued 

407  indefinitely  until  the  deficiencies  are  supplied. 

In  support  of  the  motion,  I  urge  the  Commission 
to  consider  that  basically  the  utility  fixes  its  own  charges. 
The  principle  is  not  one  of  a  managerial  form  of  govern¬ 
ment  by  the  Commission  fixing  rates  and  charges  for  the 
Company,  both  under  the  act  of  the  Company  filing  tariffs 
and  the  Commission  suspending  those  tariffs  and  consider¬ 
ing  their  reasonableness  and  justice,  in  which  event  it  makes 
two  kinds  of  investigation;  either,  one,  normal  investiga¬ 
tion,  as  called  for  by  the  Act,  which  would  include  con¬ 
sideration  of  the  value  of  the  property  of  the  Company, 
the  adequacy  of  its  depreciation  rate,  and  other  similar 
charges,  the  efficiency  of  the  operations  of  the  Company, 
and  all  the  other  factors  which  the  Commission  would  con¬ 
sider  either  at  very  great  length  or  perhaps  more  briefly, 
if  its  information  was  adequate;  but  in  any  event  would 
consider  prior  to  determining  whether  the  charges  pro¬ 
posed  were  reasonable. 

In  that  connection  the  burden  also  would  be  upon  the 
Company  to  prove  that  the  particular  charges  which  it  pro¬ 
poses  would  yield  increases  in  rates  which  were  required, 
and  which  were  commensurate  with  the  burdens  placed 
upon  the  public.  That  is  the  normal  method  of  presenta¬ 
tion. 

An  alternative  method  which  has  become  familiar  for 
two  or  three  years  after  the  First  World  War,  and  now 
during  the  Second  World  War,  leaving  aside  the 

408  contract  or  sliding-scale  systems  of  rate  regulation, 
but  an  alternative  regular  method  was  the  emergency 

method,  in  which  extraordinary  circumstances,  such  as  War 
loads,  or  a  tremendously  rapid  increase  in  prices  puts  such 
a  burden  upon  the  company  that  its  operations  did  not 
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supply  cash  with  which  it  could  safely  carry  on  its  opera¬ 
tions,  in  which  event  not  only  this  Commission,  but  1  the 
Commissions  of  any  number  of  other  jurisdictions  in  1  the 
Interstate  Commerce  Commission  alike,  proceeded  to !  act 
upon  preliminary  or  partial  information,  to  ^ant  at  liast 
a  part  of  the  relief  which  might  be  proved  eventually.  | 
The  custom  has  become  pretty  strong,  and  it  is  a  bad 
custom  because  it  implies  inadequate  return  to  the  utility 
on  its  own  presentation  and  inadequate  investigation!  of 
proof  of  the  point  of  view  of  the  public.  1 

The  time  has  obviously  come — as  the  Commission  iJiay 
take  judicial  notice — ^when  the  price-trends  have  moved,  Ithe 
labor  curves  have  turned  downward,  and  there  is  no  longer 
a  critical  increase  in  costs,  and  an  emergency  increase!  in 
rates  is  not  warranted  under  these  circumstances. 

Then  we  return  to  the  ordinary  provisions  of  the  Act,  and 
the  Company  should  proceed,  as  it  was  intended,  to  specify 
the  rates  and  charges  it  desires,  and  the  Commission  I  to 
consider  all  elements  of  value  and  operation  expenses  ajnd 
ultimately  to  determine  whether  the  rates  are  reas(|n- 
able.  I 

409  If  the  rates  are  not  reasonable,  it  was  intended 
that  the  Commission  should  find  and  fix  other  ahd 
ditferent  rates.  j 

The  time  has  come,  it  seems  to  me,  to  stop  these  so-callfed 
emergency  proceedings.  In  that  connection,  I  call  the  Com¬ 
mission’s  attention  to  the  fact  that  it  is  not  accidental  th^t 
the  Company’s  application  is  filed  in  the  middle  of  Jul^, 
when  most  of  the  Citizens’  Associations  are  not  functioh- 
ing,  when  most  people  are  less  active  in  their  own  behalf 
than  they  might  be  now ;  and  also  immediately  prior  to  tl^e 
imposition  of  the  new  sales  taxes  in  the  District  of  Colunji- 
bia,  which  will  have  a  material  effect  on  many  commoditie^, 
and  upon  the  market,  not  only  the  appliances  themselve^, 
but  the  fuels,  and  at  an  extraordinarily  unstable  time.  j 
The  specific  question  of  possible  discrimination  involve)^ 
is  quite  important,  too.  The  Company  says,  “Give  m^ 
$900,000,”  more  or  less.  Then  the  Company  says,  “thei 
apply  it  some  way.”  In  other  words,  the  parties  comini 
down  here  to  consider  or  protest  such  an  increase  are  workt 
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ing  on  $900,000  of  additional  revenue,  whereas  the  thing 
with  which  they  are  concerned  is  not  the  revenue,  but  the 
rates.  There  is  no  telling  whether  this  will  be  applied  as 
a  principle  burden  against  domestic  gas  consumers  for  cook¬ 
ing  or  other  loads,  or  whether  it  would  be  applied 

410  later  to  a  space-heating  load.  That  is  a  matter  of 
great  importance  to  the  consumer  and  in  a  great 

measure  necessary  to  their  proof  of  reasonableness  or  un¬ 
reasonableness  of  rates. 

It  is  my  suggestion  that  the  application  should  be  sup¬ 
plemented  by  a  proposed  schedule  of  rates ;  that  the  Com¬ 
pany  should  then  undertake  to  offer  the  type  of  proof  which 
it  normally  would,  and  which  the  Commission  would  then 
have  before  it  to  make  a  regular  and  usual  consideration, 
and  not  an  emergency  consideration  of  these  rates. 

Chairman  Flanagan :  Mr.  Roberts,  in  our  notice  of  hear¬ 
ing  of  July  15,  1949,  the  last  paragraph  states ; 

“After  the  Company  has  presented  evidence  in  sup¬ 
port  of  its  application,  the  hearing  will  be  recessed  to 
allow  reasonable  time  to  prepare  for  cross-examination 
and  the  presentation  of  additional  evidence.’^ 

Mr.  Roberts :  I  understand  that,  and  it  is  quite  gracious. 
Chairman  Flanagan:  Doesn’t  that  answer  your  argu¬ 
ment? 

Mr.  Roberts :  No,  sir.  The  argument  evolves  on  the  right 
of  the  Company  to  appear  on  this  application,  because  the 
Company  at  present  is  putting  evidence  on  what  ?  Evidence 
on  its  alleged  emergency  need  for  $900,000. 

Mr.  Berry:  In  reply  to  the  motion,  Mr.  Chairman,  the 
Chairman  has  mentioned  one  point  which  is  certainly 

411  significant,  in  that  the  order  of  the  Commission,  giv¬ 
ing  notice  of  the  hearing,  specifies  that  there  will  be 

opportunity  for  consideration  of  the  Company’s  evidence 
in  time  to  prepare  for  cross-examination. 

On  Point  Number  1  of  the  motion  to  dismiss,  in  reply  to 
that  point,  there  is  no  provision  of  the  Act  of  Congress 
approved  March  4,  1913,  which  requires  that  rate  schedules 
be  filed  in  anticipation  of  a  change  after  approval  by  the 
Commission. 
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The  points  mentioned  in  Number  2  are  denied  wholly 
and  completely  by  the  Company.  It  is  not  earning  a  veiry 
large  net  profit  on  its  present  operations,  and  in  the  course 
of  our  testimony,  we  will  refute  that  completely.  The  evi¬ 
dence  will  prove  that  the  Company  is  earning  a  dangerously 
low  return  on  its  present  operations. 

The  fact  that  new  sales  taxes  will  become  effective  in 
Washington  on  the  1st  of  August  is  something  over  which 
the  Company  has  no  control.  It  has  no  control  over  the 
fact  that  its  earnings  have  been  declining  in  the  face  of 
heavy  increases  of  other  taxes  and  principally  in  other 
operating  expenses. 

It  is  an  interesting  argument  made  by  counsel  with  re¬ 
spect  to  emergency  applications.  It  may  be  that  the  Com¬ 
missions  in  47  states  have  been  wrong  when  they  granted 
$280,000,000  in  rate  increases  to  the  Bell  Telephone 
412  Companies,  most  of  them  upon  emergency  applica¬ 
tions.  And  it  may  be  that  the  Interstate  Commerce 
Commission  is  wrong  when  it  granted  an  interim  increase  in 
ex  parte  168  in  Freight  Rates  totalling  $425,000,000. 

We  observe  that  this  is  not  the  time  and  place  to  try  those 
issues.  This  Commission  has  full  and  complete  jurisdic¬ 
tion  over  this  proceeding.  It  is  timely  brought,  and  tlie 
evidence  which  the  applicant  will  adduce  is  going  to  sus¬ 
tain  fully  every  allegation  made  in  the  application. 

We  ask  that  the  motion  to  dismiss  be  denied  by  the  Com¬ 
mission. 

Mr.  Roberts:  May  it  please  the  Commission,  just  a  mo¬ 
ment  in  reply. 

Of  course,  the  fact  that  emergency  increases  have  be(m 
granted  is  not  pertinent.  There  comes  a  time  when  you 
have  to  stop;  when  the  emergency  stops.  That  is,  wh(‘n 
the  elevator  carrying  labor  and  material  costs  stops  going 
upward  at  a  rapidly  accelerated  rate,  there  is  no  longer  2  n 
emergencv. 

There  is  no  showing  of  any  present  emergency  in  this 
petition.  I  am  talking  to  the  petition,  not  the  merits  of 
the  case. 

Secondly,  there  is  no  doubt  that  the  Commission  itself 
can  initiate  an  investigation  as  to  the  reasonableness  bf 
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rates.  But  the  Commission  did  not.  This  is  the 
413  Company’s  proposal,  that  it  have  a  lump  sum  of 
money  added  to  its  revenues,  and  it  has  not  specified 
rates  upon  which  the  Commission  may  pass. 

Chairman  Flanagan:  Of  course,  Mr.  Roberts,  the  Com¬ 
pany  will  be  expected  to  specify  rates  before  the  Commis¬ 
sion  issues  any  decision  in  this  case. 

Mr.  Roberts;  Obviously,  your  Honors,  but  my  conten¬ 
tion  is  that  they  should  do  that  in  the  notice  of  hearing  so 
that  the  Commission  can  comply  with  the  Act  and  give  pub¬ 
lic  notice  of  what  they  must  meet  with  respect  to  the  presen¬ 
tation  of  the  Company.  They  have  not  done  so.  It  has 
been  comparatively  easy  to  present  emergency  matters  in 
the  past,  and  perhaps  the  utilities  have  become  unduly 
slovenly  in  that  respect. 

Chairman  Flanagan;  You  are  not  referring  to  actions 
before  this  Commission,  I  know? 

Mr.  Roberts :  I  say  it  has  become  comparatively  easy  to 
present  such  matters,  because  the  emergency  conditions 
existed,  your  Honors.  I  was  not  referring  to  the  results 
of  the  Commission ’s  actions.  I  am  merely  saying  the  peti¬ 
tion  is  inadequate  as  an  emergency  petition.  We  ought  to 
stop  emergency  rate  increases. 


424  Otis  H.  Ritenour  was  called  as  a  witness  on  be¬ 
half  of  the  Company,  and  having  been  first  duly 

sworn,  was  examined  and  testified  as  follows; 

Direct  examination. 

By  Mr.  Berry ; 

Q.  Will  you  please  state  your  name  and  address? 

A.  My  name  is  0.  H.  Ritenour.  My  address  is  Wash¬ 
ington  Gas  Light  Company. 

Q.  What  is  your  occupation? 

425  A.  I  am  Comptroller  of  the  Washington  Gas 
Light  Company. 

Q.  How  long  have  you  held  that  position? 
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A.  Since  1942.  I  have  been  Assistant  Treasurer  jor 
Comptroller  since  1933,  the  positions  being  practically  tjie 
same. 

Q.  Will  you  give  us  a  brief  summary  of  your  duties  ajid 
responsibihties  as  Comptroller  of  Washington  Gas  Ligtt 
Company,  please? 


A.  It  is  my  duty  to  maintain  adequate  records  of  ac¬ 
counts,  audit  the  records,  prepare  reports  for  manage¬ 
ment  and  regulatory  bodies. 

Q.  And  does  your  responsibility  include  that  for  the 
books  and  accounts  of  the  subsidiary  companies? 

A.  It  does. 

Q.  Does  your  responsibility  include  the  records  for  projp- 
erty  accounts? 

A.  It  does. 

Q.  As  a  result  of  your  position  as  Comptroller  of  the 
Company,  are  you  familiar  with  the  general  operations  of 
the  system? 

A.  Yes,  I  am  generally  familiar  with  the  operations. 

Q.  Are  you  familiar  with  the  rate  schedules  of  the  Coih- 
pany  on  file  with  the  Public  Utilities  Commission,  and  wi  h 
the  results  of  operations  resulting  from  the  appji- 
426  cation  of  those  rate  schedules? 

A.  Yes,  I  am. 

Q.  Does  your  responsibility  include  that  of  preparing 
all  operating  reports,  and  the  reports  which  are  filed  wi  :h 
the  Public  Utilities  Commission  of  the  District  of  Columbia? 

A.  Yes,  it  does. 

Q.  Are  you  familiar  with  the  application  filed  by  Wash 
ington  Gas  Light  Company  on  July  14,  1949,  Formal  Ca^e 
No.  389,  before  the  Public  Utilities  Commission? 

A.  Yes;  I  am  familiar  with  that  application. 

Q.  Have  you  testified  before  this  Commission  before? 

A.  Yes,  on  several  occasions. 


Mr.  Berry :  May  it  please  the  Commission,  we  are  aboiji 
to  offer  the  exhibits  of  Mr.  Ritenour.  Before  I  do,  ma( 
I  ask,  if  there  is  no  objection,  that  the  annual  report 
Washington  Gas  Light  Company,  which  is  filed  with  thi 
Commission  in  accordance  with  the  Commission’s  regula 
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tions  and  the  Act  of  Congress  approved  March  4,  1913, 
be  made  a  part  of  this  proceeding  in  the  matter  of  incor¬ 
porating  it  by  reference?  The  report  is  for  the  year  1948. 

Mr.  Roberts:  We  have  no  objection  to  the  report  being 
made  a  part  of  the  record  by  reference,  but  if  it  is,  because 
we  consider  the  period  insufficient,  we  ask  that  there  also 
be  made  a  part  of  the  record  by  reference  the  annual  re¬ 
ports  as  filed  by  the  Company  for  the  two  preceding 

427  years,  1947  and  1946.  That  will  give  a  three-year 
postwar  period. 

Mr.  Berry :  We  have  no  objection  to  that. 

Chairman  Flanagan:  Without  objection,  the  reports  for 
the  years  1946,  1947  and  1948  are  incorporated  by  refer¬ 
ence. 

(The  reports  referred  to  are  incorporated  by  reference.) 

Mr.  Berry:  May  it  please  the  Commission,  we  have  a 
series  of  charts  stapled  together,  which  give  a  preliminary 
picture  of  the  results  of  operations  for  the  past  ten  years. 

This  series  of  ten  charts  will  be  followed  by  detailed 
explanation,  and  by  facts  and  figures  which  will  support 
every  phase  of  the  information  set  forth  in  these  charts. 

We  should  like  to  ask  that  they  be  marked  for  identifica¬ 
tion  at  this  time  as  Company’s  Exhibits  Numbers  1  through 
10,  consecutively.  They  will  be  described  individually  and 
in  detail  by  the  witness. 

Mr.  Roberts:  Of  course,  we  have  no  objection  to  them 
being  marked  for  identification,  but  at  this  time  and  be¬ 
fore  time  is  lost,  we  want  strenuouslv  and  verv  stronglv 
to  object  to  any  attempt  to  produce  proof  in  this  case  as 
to  the  aggregate  operations  of  the  Washington  Gas  Light 
Company  and  its  subsidiaries  in  Maryland,  Virginia 

428  or  elsewhere,  and  insist  that  the  only  evidence  that 
is  pertinent  before  this  Commission  must  be  the 

segregated  operations  with  respect  to  the  operations  in 
the  District  of  Columbia. 

Mr.  Berry:  Mr.  Chairman,  counsel  is  just  a  little  pre¬ 
mature.  We  intend  to  explain  that  fully  as  we  go  along. 
I  don’t  think  I  said  anything  to  the  effect  that  there  were 
to  be  consolidated  operations  discussed.  The  exhibits  have 
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a  full  title  on  them,  and  I  submit  that  his  concern  is  wholly 
unnecessary.  i 

Mr.  Roberts ;  Obviously,  if  the  Commission  please,  since 
the  exhibits  are  not  offered  in  evidence,  I  have  no  objection 
at  this  time,  but  it  says  on  the  face,  for  example,  of  Ex¬ 
hibit  1,  “Washington  Gas  Light  Company,  Prince  Georges 
Gas  Corporation,  Potomac  Gas  Company.^’  That  is  a  C(m- 
solidated  exhibit,  and  I  object  to  any  discussion  and  re¬ 
ceipt  of  evidence  concerning  consolidated  operations. 

Chairman  Flanagan:  The  charts  presented  may  Ibe 
marked  Exhibits  1  to  10  inclusive  for  identification.  I 

(The  documents  referred  to  were  marked  Company’s 
Exhibits  1  to  10  for  identification.) 

By  Mr.  Berry: 

Q.  Mr.  Bitenour,  these  charts  which  have  just  been 
marked  for  identification  as  Exhibits  1  through  10,  will  you 
kindly  tell  us  whether  or  not  they  have  been  prepar  ed 
429  under  your  supervision? 

A.  They  have. 

Q.  Have  they  been  prepared  from  the  results  of  opera¬ 
tions  as  shown  and  set  forth  in  the  books  and  records  of 
the  companies  which  are  maintained  under  your  super¬ 
vision  as  Comptroller  of  Washington  Gas  Light  Company? 

A.  They  have  been. 

•  •••••• 

433  Exhibit  4  shows  the  operating  expenses  applicable 
to  rendering  gas  service  in  the  District  of  Columlia 

for  the  same  period  as  stated  for  the  revenues  and  voluiae 
in  the  preceding  charts.  This  chart  is  stated  in  millions  of 
dollars,  as  shown  by  the  scales  on  the  left  and  right.  The 
figures  that  are  typed  inside  the  plate  on  the  chart  are  in 
thousands  of  dollars. 

It  will  be  observed  that  the  top  line  shows  that  for  tlie 
twelve  months’  period  ended  June  30,  1939,  operating  ex¬ 
penses  totalled  $5,500,000  and  for  the  twelve  months 

434  ended  May  31,  1949,  that  figure  amounted  to  $!![,- 
536,000,  an  increase  of  approximately  106  per  cent. 
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The  chart  also  shows  by  the  cross-hatching  the  break¬ 
down  of  the  total  operating  expenses  into  their  principal  ele¬ 
ments. 

Mr.  Dinneen :  Another  question,  please,  first. 

By  Mr.  Dinneen : 

Q.  On  this  exhibit,  will  you  define  the  heading,  ‘^Gas 
supply  and  conversions^,  which  appears  in  the  second  por¬ 
tion  of  the  graph  on  the  bottom? 

A.  You  would  like  to  know  what  that  means? 

Q.  Yes. 

A.  That  ‘‘Gas  supply  and  conversions’  means  that  the 
costs  shown  in  the  later  years  included  not  only  the  cost 
of  the  gas  supply  as  it  enters  the  distribution  system,  but 
also  includes  the  costs  for  each  of  the  periods  of  the  amor¬ 
tization  of  the  unrecovered  investment  in  property  no  longer 
required  after  the  conversion  to  natural  gas ;  i.e.,  the  amor¬ 
tization  of  the  cost  of  converting  the  system  to  use  of  nat¬ 
ural  gas,  primarily,  the  customers’  appliances. 

Q.  That  then  includes  the  cost  of  the  old  gas  manufactur¬ 
ing  plant  as  the  cost  of  amortization  of  those  plants? 

A.  That  is  correct. 

The  Witness;  Exhibit  5  shows  the  same  information  as 
was  shown  in  Exhibit  4,  except  in  order  to  make  the 
435  information  more  comprehensible,  we  have  on  this 
Exhibit  5  reduced  it  to  unit  costs.  That  is,  we  have 
shown  the  costs  in  terms  of  cents  per  therm  of  gas  sold. 
The  scale  on  the  left  and  right  of  the  chart  shows  that  this 
information  is  shown  in  cents  per  therm.  The  top  line  is 
the  total  operating  expenses  which  shows  that  the  total 
operating  expenses  per  therm  of  gas  sold  for  the  twelve 
months’  period  ended  June  30, 1939,  amounted  to  9.32  cents 
per  therm;  that  for  the  period  ended  May  31,  1949,  that 
figure  was  10.61  cents  per  therm. 

This  chart  also  has  been  adjusted  for  operating  condi¬ 
tions,  as  indicated  by  the  note  at  the  bottom. 

Referring  to  the  several  sections  of  this  chart,  starting 
at  the  bottom,  “Labor,  other  than  gas  supply”  means  that 
all  operating  labor  other  than  that  used  in  the  production 
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of  gas  at  the  manufacturing  plant  is  represented  by  tjie 
bottom  section  of  the  chart.  j 

The  middle  section  of  the  chart  shows  the  cost  of  the  g^ 
supply  at  the  Distribution  system.  In  the  early  part,  [it 
was  just  that;  in  the  latter  part  of  the  period,  these  cos[ts 
include,  for  the  years  1948  and  1949  the  cost  of  amortiza¬ 
tion  of  property  no  longer  required,  and  the  cost  of  conveift- 
ing  the  system  to  natural  gas  as  previously  explained. 
top  section  of  the  chart  includes  all  other  operating  ex¬ 
penses.  j 

436  The  top  section  of  the  chart  shows  that  operatiilg 
expenses  per  therm  of  gas  sold  for  the  twelve  monthb’ 
period  ended  June  30,  1939,  amounted  to  2.37  cents  per 
therm;  that  for  the  twelve  months’  period  ended  May  31, 
1949,  the  cost  was  2.49  cents  per  therm,  an  increase  of  ap¬ 
proximately  5  per  cent.  I 

The  middle  section  of  the  chart  shows  that  the  cost  of  the 
gas  supply  was  4.38  cents  per  therm  in  1939,  but  in  194p, 
the  cost  of  the  gas  supply,  including  the  cost  of  convejr- 
sion  and  amortization  of  property  no  longer  required, 
totalled  only  4.25  cents,  a  decrease  of  approximately  3  p^r 
cent.  This  is  the  only  major  portion  of  our  operating 
expenses  which  has  shown  a  decline  during  this  ten-ye4r 
period,  and  it  is  due,  of  course,  to  the  conversion  to  na 
Ural  gas. 

The  bottom  section  of  the  chart  shows  that  labor  oth4r 
than  that  involved  in  the  production  of  gas  amounted  to 
2.57  per  therm  in  1939,  but  it  reached  3.87  cents  per  therijn 
in  1949,  an  increase  of  51  per  cent  per  therm. 
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Bv  Mr.  Berrv : 


Q.  Mr.  Ritenour,  does  that  conclude  your  discussion 
these  exhibits  Nos.  1  to  10? 

A.  That  concludes  the  detailed  description.  I  would  lil^ 
to  summarize  them. 

Mr.  Dineen :  I  have  a  question  first,  please,  Mr.  Ritenoui’. 

I  would  like  to  know  whv  in  a  number  of  these  exhibits 
you  used  the  year  ending  June,  rather  than  the  ordinary 
calendar  year. 
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The  Witness:  We  used  the  twelve  months  ended  June  in 
each  of  the  years  1939  to  1947  because  figures  applicable 
to  only  the  District  of  Columbia  operations  had  been  devel¬ 
oped  for  those  years  in  annual  proceedings  before  this  Com¬ 
mission  under  the  rate-making  arrangement  in  effect  in  that 
period.  They  are  figures  of  record,  readily  available. 
443  We  used  the  year  1948  because,  again,  that  is  cov¬ 
ered  by  a  report  on  file  with  this  Commission.  We 
used  the  twelve  months  ended  May  1949  because  that  is  the 
most  recent  period. 

By  Mr.  Berry: 

Q.  Will  you  summarize  these  exhibits,  please,  then? 

A.  Yes. 

These  exhibits  show  in  graphic  form  that  while  the  vol¬ 
ume  of  gas  business  in  the  District  of  Columbia  has  in¬ 
creased  very  rapidly  during  the  past  ten  years,  while  the 
investment  in  that  business  has  also  increased  substan¬ 
tially,  the  operating  expenses  have  increased  so  much  more 
rapidly  than  revenues  that  the  net  operating  results  have 
been  forced  down  to  the  point  where  our  earnings  are  now 
at  a  precariously  low  rate. 

Mr.  Berry:  May  it  please  the  Commission,  I  should  like 
to  ask  that  there  be  identified  as  Company  Exhibit  No.  11 
a  paper  consisting  of  one  sheet  and  designated  as  follovrs : 
‘‘Ilamings  Statement,  Washington  Gas  Light  Company, 
Prince  Georges  Gas  Corporation,  Potomac  Gas  Company.” 

Chairman  Flanagan:  It  may  be  marked  as  Company’s 
Exhibit  No.  11  for  purposes  of  identification. 

(The  document  referred  to  was  marked  Company’s  Ex¬ 
hibit  No.  11,  for  identification.) 


Bv  Mr.  Berrv: 

Q.  Mr.  Ritenour,  has  this  paper  which  is  marked  as 
444  Company’s  Exhibit  No.  11,  been  prepared  under  your 
direction  and  supervision? 

A.  It  has. 

Q.  Has  it  been  prepared  from  the  books  and  records 
which  are  kept  by  the  companies  under  your  supervision? 
A.  It  has. 
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Q.  Will  you  kindly  explain  it  to  the  Commission? 

A.  This  exhibit,  as  well  as  several  others  which  we  will 
offer,  shows  in  detail  the  figures  taken  from  the  records  of 
the  company. 

******* 


446  The  Witness ;  This  exhibit  covers  the  twelve-month 
period  ended  June  30,  1939  through  1947,  the  calen¬ 
dar  year  1948,  and  the  twelve  months  ended  May  31, 1949. 

The  last  column  on  the  right  shows  the  comparison  of 
the  beginning  and  ending  periods  on  a  x^ercentage  basis. 

This  exhibit  is  made  up  in  four  principal  sections.  The 
top  section,  lines  1  through  29,  is  entitled  “Earnings  State¬ 
ment.  ’  ’ 

The  second  section,  lines  30  through  34,  shows  re- 

447  turn  on  average  investment. 

The  third  section,  lines  35  through  46,  shows  the 
computation  of  the  average  investment. 

The  fourth  section,  lines  47  through  50,  entitled  “Other 
Data”,  shows  certain  statistical  information  of  growth. 

Referring  to  the  bottom  section  first,  relating  to  growth, 
this  exhibit  shows  that  the  number  of  customers’  meters  in 
service  at  the  end  of  each  of  the  periods  increased  from 
138,934  meters  in  1939  to  173,039  meters  as  of  May  31, 1949, 
or  an  increase  of  24.55  percent. 

Line  49  shows  the  average  meters  in  service  for  each  of 
the  periods,  the  figures  being  approximately  the  same, 
slightly  lower  than  those  shown  on  line  48,  showing  an 
increase  of  24.64  percent. 

Line  50  shows  the  therms  of  gas  sold  in  each  of  the  pe¬ 
riods.  It  shows  the  sales  for  the  twelve  months  ended  June 
30,  1939  were  60,020,028  therms.  This  amount  increased 
through  the  years,  1940  being  67,958,400. 

By  1949,  for  the  twelve  months  ended  May  31,  1949,  the 
sales  liad  reached  a  total  of  102,371,776  therms. 

It  will  be  observed  on  line  50  that  the  sales  for  each  of 
the  periods  showed  an  increase  over  the  preceding  period 
in  every  case  except  in  column  K,  the  twelve  months  ended 
May  1949,  where  there  is  a  slight  decrease  shown  as  com¬ 
pared  with  the  year  1948. 
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448  The  adjustment  of  this  figure  to  what  it  might 
have  been  under  normal  weather  conditions  is  de¬ 
scribed  in  detail  in  a  subsequent  exhibit. 

Referring  to  the  top  section  of  Exhibit  11,  the  “Earn¬ 
ings  Statement”,  lines  1  through  29 - 

Mr.  Roberts;  Mr.  Ritenour,  may  I  ask  a  question  there, 
please  ? 

Would  you  mind  repeating  your  explanation  of  item  No. 
28  in  the  first  section  of  the  exhibit  No.  11,  “Rate  Base — 
Sliding  Scale”? 

The  Witness :  I  have  not  described  that  yet,  Mr.  Roberts. 
By  Mr.  Berry : 

Q.  You  will  talk  about  that  in  a  few  minutes,  will  you 
not,  Mr.  Ritenour? 

A.  I  will  get  to  that. 

Referring  to  the  top  section  of  the  exhibit,  “Earn¬ 
ings  Statement”,  for  the  years  1939  through  1947,  lines 
1  through  29,  in  this  section  are  shown  the  figures  taken 
from  the  findings  of  the  Public  Utilities  Commission  in  the 
annual  rate  proceedings  of  the  Washington  Gas  Light  Com¬ 
pany  for  each  of  the  years  indicated.  They  relate  only  to 
gas  operations  in  the  District  of  Columbia. 

Columns  J  and  K,  for  the  year  1948  and  the  twelve 
months  ended  May  1949,  w’ere  prepared  in  a  manner  simi¬ 
lar  to  columns  A  through  1.  Detailed  explanation  of 

449  the  manner  of  allocating  and  arriving  at  columns  J 
and  K  will  be  shown  in  a  subsequent  exhibit. 

This  exhibit  shows  on  line  1  that  sales  of  gas  to  custom¬ 
ers,  District  of  Columbia  gas  customers,  totalled  $7,330,717 
in  the  twelve  months  ended  June  30,  1939.  They  increased 
each  year  to  a  total  of  $12,346,861  in  1948,  and  for  the  twelve 
months  ended  May  31,  1949,  the  amount  was  $11,954,230, 
which  is  an  increase  of  sixty-three  percent. 

That  is  based  on  actual  realized  operating  results  for 
the  most  recent  twelve-month  period. 

Other  operating  revenues  are  shown  on  line  2.  Percent¬ 
agewise  this  item  has  increased  somewhat,  but  it  is  rela¬ 
tively  a  very  minor  part  of  our  total  operating  revenues 
which  are  shown  on  line  3,  showing  an  increase  for  the 
period,  column  L,  of  64.76  percent. 
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Operating  expenses  are  shown  on  lines  4  through  24,  clas¬ 
sified  in  accordance  "with  the  uniform  classification  of  ac¬ 
counts.  The  total  operating  expenses  are  shown  on  line  9A. 

Mr.  Roberts :  Pardon  me,  Mr.  Ritenour,  but  what  unifoi’m 
classification  of  accounts  was  it  for  1939? 

The  Witness:  The  uniform  classification  of  accounts 
effect  under  order  of  the  Public  Utilities  Commission. 

Mr.  Roberts :  At  that  time  ? 

The  Witness :  At  that  time,  and  as  ordered  by  the  Public 
Utilities  Commission  subsequent  to  the  time;  in  otter 

450  words,  for  the  full  period. 

Line  24  shows  the  total  operating  expenses 
amounted  to  $5,618,956  in  1939,  and  that  they  increased 
through  the  years  to  a  total  of  $11,010,193  in  1949,  which 
is  an  increase  of  95.95  percent. 

Line  25  shows  the  net  operating  revenues,  that  is,  the 
total  operating  revenues,  line  3,  after  deducting  line  24. 
It  shows  the  net  operating  revenues  for  each  of  the  periods, 
being  for  1939  $1,734,925,  but  only  $1,106,318  in  1949, 
decrease  of  actual  dollars  of  36  percent. 

Line  26  shows  special  adjustment  for  rate  making,  spe¬ 
cial  adjustments  made  in  rate  proceedings  for  the  respec¬ 
tive  years. 

Line  27  shows  the  net  operating  revenues  after  making 
those  rate-making  adjustments. 

In  line  28  is  shown  the  rate  base  under  the  sliding  scile 
arrangement  as  determined  bv  the  Public  Utilities  Com 
mission  for  each  of  those  years. 

Line  29  show’s  the  rate  of  return  for  each  of  the  yea(*s, 
being  the  relationship  of  line  27  to  line  28. 

It  will  be  observed  that  there  are  no  amounts  shown 
columns  J  and  K,  that  is,  for  the  calendar  year  1948,  or  the 
tw’elve  months  ended  May  1949,  on  lines  28  and  29.  Th 
is  because  the  sliding  scale  arrangement  was  discontinu 
in  1947,  and  the  formula  involved  therefore  does 
apply. 

451  Mr.  Harrison:  May  I  ask  a  question? 

Mr.  Ritenour,  you  stated  that  the  earnings  sta 

ment  on  Exhibit  11  showed  the  findings  by  the  Public  Util 
ities  Commission.  Does  that  apply  to  the  operating  ex 
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penses  as  well  as  the  net  operating  revenues  shown  in  that 
exhibit  ? 

The  Witness :  Yes. 

Mr.  Harrison:  Also  the  return  earned? 

The  Witness :  That  is  correct. 

In  the  second  section,  that  is,  lines  30  through  34,  we 
show  the  return  earned  on  the  average  investment.  The 
difference  between  the  return  earned  as  found  as  shown  on 
line  29  in  the  sliding  scale  arrangement,  and  that  shown  on 
line  34  on  the  average  investment. 

The  primary  difference  there  is  due  to  the  manner  of 
treating  depreciation.  Under  the  sliding  scale  arrange¬ 
ment  there  was  a  formula  set  forth  for  determining  the 
amount  of  depreciation  to  be  allowed  as  operating  expenses, 
and  that  rate-making  plan  provided  for  an  adjustment  for 
interest  on  the  reserve  balance. 

The  amount  arrived  at  through  this  formula  and  allowed 
for  rate  making  was  lower  than  the  amounts  accrued  for 
corporate  purposes,  recorded  in  the  company’s  books.  The 
adjustment  for  that  difference  is  shown  on  line  31. 

Effective  January  1,  1949,  by  order  of  the  Public  Util¬ 
ities  Commission,  the  company  adopted  the  straight 
452  line  method  of  accruing  depreciation.  It  happened 
that  the  rate  that  the  company  had  used  for  corpo¬ 
rate  purposes  in  preceding  years  was  practically  the  same 
as  the  straight  line  provision  for  most  of  the  period. 

So  in  order  to  show  the  results  of  operations  on  a  com¬ 
parable  basis  for  the  full  ten-year  period,  on  lines  30  to 
34  we  have  shown  the  differences  between  the  depreciation 
treatment  during  the  years  1939  to  1947  and  the  treatment 
of  depreciation  provided  for  under  the  present  plan  of 
accruing  depreciation. 

It  will  be  observed  that  line  30  is  the  same  as  line  27, 
being  the  net  operating  revenues  adjusted. 

Line  31  deducts  the  difference  between  the  depreciation 
included  for  rate-making  purposes  and  the  amount  recorded 
on  the  books,  arriving  at  line  32,  the  adjusted  net  operat¬ 
ing  revenues  for  tlie  period,  including  the  book  deprecia¬ 
tion  provision.  That  adjustment  is  made  to  operating  rev¬ 
enues  for  each  of  the  rears  1939  to  1947,  as  shown  on  lines 
30  to  32. 
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On  line  33,  we  sliow  the  average  investment,  and  on  line 
34  we  show  the  return  earned  on  the  average  investment, 
being  the  relationship  between  lines  32  and  33. 

A  calculation  of  the  average  investment  is  shown  in  the 
third  section,  under  “Average  Investment”,  lines  35  to  46. 
It  will  be  observed  that  the  amount  shown  in  line  46 

453  is  carried  up  to  line  33. 

The  elements  entering  into  “Average  Investment” 
are,  as  shown  in  lines  35  to  46,  “Gas  Plant  in  Service”, 
“Extraordinary  Property  Losses”,  “Natural  Gas  Conv<jr- 
sion  Costs”,  “Materials  and  Supplies”,  “Cash  Working 
Capital”. 

The  total  is  shown  on  line  40,  from  which  deduction  is 
made  for  contributions  in  aid  of  construction  advances  W 
construction,  as  shown  on  line  43,  to  a  balance,  shown  t>n 
line  44,  of  $24,119,927  in  1939.  The  corresponding  figulre 
for  1947  is  $33,845,393.  ! 

This  line  44  corresponds  with  line  28.  On  line  45  'Ive 
show  the  depreciation  accrued  applicable  to  the  valrles 
shown  on  line  44.  This  amount  is  deducted  to  arrive  at 
line  46,  the  average  investment. 

The  amount  shown  on  line  46  for  1939  is  $22,791,376,  in¬ 
creasing  through  the  years  to  the  twelve  months  ended  Mky 
31,  1949,  at  which  time  the  average  investment,  as  show 
on  line  46,  column  K,  was  $32,779,172.  That  is  an  increa  se 
of  43.82  percent. 

Carrying  the  amount  from  line  46  to  line  33,  we  show 
the  return  earned  for  each  of  the  periods.  Here  it  will  be 
observed  that  prior  to  1947  the  return  averaged  in  the  vicin¬ 
ity  of  six  percent.  For  1947  it  had  declined  to  5.41  perceiit. 

For  the  year  1948  it  had  declined  further,  to  four  and  a 
quarter  percent.  For  the  twelve  months  ended  May 

454  31,  1949,  it  had  reached  the  very  low  figure  of  3J3*8 

percent.  j 

By  Mr.  Berry :  i 

Q.  Does  that  complete  your  discussion  of  this  exhibit  !L1, 
Mr.  Ritenour? 

A.  I  vrould  like  to  summarize  briefly,  pointing  out  tlat 
these  figures  on  this  exhibit  show  that  while  operating  r(  av¬ 
enues  and  volume  of  gas  sold  had  increased  substantia  ly 
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during  this  period,  the  increase  in  volume  being  seventy 
percent,  that  the  investment  required  to  serve  the  custom¬ 
ers  in  the  District  of  Columbia  has  increased  nearly  forty- 
four  percent. 

The  operating  expenses  have  increased  so  sharply  that 
the  operating  results,  the  net  earnings,  have  declined  to  a 
very  low  level  of  3.38  percent,  which  is  an  alarmingly  low 
figure. 

Q.  Mr.  Ritenour,  I  observe  that  in  columns  J  and  K,  you 
have  a  blank  opposite  the  caption  “Cash  Working  Capital” 
on  line  39,  and  that  you  have  a  figure  on  line  37  which  does 
not  appear  in  other  columns  for  natural  gas  conversion 
costs.  I  wonder  if  you  could  explain  that  to  the  Com¬ 
mission. 

A.  Well,  yes. 

It  will  be  observed  that  the  elements  entering  into  the 
average  investment,  as  shown  on  lines  35  to  39,  are  the 
same,  except  for  the  year  1948,  and  the  twelve  months  ended 
May  31,  1949.  In  those  two  years  there  are  two  dif- 
455  ferences.  The  first  one  appears  on  line  37,  wherein 
there  is  an  amount  shown  for  natural  gas  conversion 

costs. 

The  figure  for  1948  is  $2,887,431,  and  for  1949  it  is 
$2,777,426. 

These  figures  represent  the  unamortized  balance  of  the 
investment  made  by  the  company  in  converting  the  gas  sys¬ 
tem  from  the  use  of  manufactured  to  the  use  of  natural  gas. 
That  is  the  amount  that  is  being  amortized  over  a  ten-year 
period  beginning  January  1,  1948.  These  amounts  repre¬ 
sent  the  unrecovered  portion  of  the  investment  for  these 
two  periods. 

The  second  item  is  shown  on  line  39,  where  there  is  an 
amount  shown  in  each  of  the  years  1939  to  1947  for  cash 
working  capital,  whereas  there  are  no  amounts  shown  for 
that  item  in  the  years  1948  and  1949. 

We  believe  that  an  amount  should  be  included  in  the 
investment  for  cash  working  capital,  but  inasmuch  as  there 
is  no  established  formula  for  determining  cash  working 
capital  currently,  we  have  omitted  the  item  entirely  from 
this  exhibit,  solely  for  the  purpose  of  expediting  and  sim¬ 
plifying  this  proceeding. 
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Q.  You  have  omitted  it  from  columns  J  and  K;  is  tljiat 
right  ?  I 

A.  From  columns  J  and  K ;  that  is  right.  | 

Q.  Do  you  have  anything  further  to  add  about  this  Iffix- 
hibit  11,  Mr.  Ritenour?  1 

456  A.  It  shows  that  despite  the  rapid  increase  in  vt>l- 
ume  of  sales,  and  the  increase  in  the  investment,  tjhe 
operating  expenses  have  outdistanced  the  increase  in  rev¬ 
enues,  and  that  our  net  operating  position  currently  is  |in 
a  precarious  state.  1 

*••*••• 

483  Mr.  Berry ;  If  the  Commission  please,  we  have  but 
one  paper  we  should  like  to  ask  be  marked  for  iden¬ 
tification  as  Company  Exhibit  16  headed  with  the  same  thr  ee 
companies^  names  and  designated  “Summary  of  Earnings 
— (Cents  per  Therm) j 

Chairman  Flanagan :  It  may  be  so  marked.  j 

(The  document  above  referred  to  was  marked  Compaiiy 
Exhibit  16  for  identification.)  | 

By  Mr.  Berry:  j 

Q.  Mr.  Ritenour,  has  this  exhibit  been  prepared 

484  in  the  same  way  and  from  books  and  records  of  tlie 
company  which  you  keep  as  controller  of  the  compi- 

nies?  I 

A.  It  has.  I 

Q.  Will  you  proceed  to  describe  the  exhibit?  j 

A.  This  exhibit  is  in  the  same  form  as  Exhibit  15  and 
covers  the  same  period.  However,  in  this  exhibit  we  ha^Je 
stated  the  amounts  shown  in  Exhibit  15  on  a  unit  codt 
basis  or  on  a  unit  basis,  namely  in  terms  of  cents  per  therila 
of  gas  sold.  I 

Line  1  shows  for  the  year  1939  the  average  revenue  froiii 
the  sale  of  gas  to  customers  in  the  District  of  Columbik 
was  12.21  cents  per  therm;  that  for  the  12-months’  period 
ending  May  31,  1949  before  adjustment  it  was  11.68  centfe 
per  therm  and  after  adjustment  11.6  cents  per  therm,  a  del- 
crease,  after  giving  effect  to  weather  conditions,  of  5  pet 
cent.  That  is,  the  average  revenue  per  therm  sold  by  thi 


184 


Washington  Gas  Light  Company  to  customers  in  the  District 
of  Columbia  during  the  most  recent  12  months  at  existing 
rates  was  actually  5  per  cent  lower  than  in  1939. 

The  other  operating  revenues  are  a  relatively  minor  part 
of  our  total  operating  revenues  but  on  line  3  the  total 
operating  revenues  are  shown  as  12.25  cents  per  therm  in 
1939  and  11.75  cents  per  therm  in  1949,  a  decrease  of  4  per 
cent. 

Lines  4  through  10  show  the  cost  of  the  gas  supply 

485  including  all  costs  of  converting  the  system  from 
manufactured  to  natural  gas.  It  shows  that  the  cost 

per  therm  in  1939  was  4.38  cents  per  therm,  that  it  in¬ 
creased  for  several  years  thereafter,  is  now  declining  since 
the  conversion  to  natural  gas  after  including  the  conversion 
cost  to  4.25  cents  per  therm  as  shown  on  line  10,  column 
(L),  a  decline  of  3  per  cent,  the  only  important  part  of  our 
operating  expenses  showing  a  decrease  during  this  period. 

Lines  11  to  15  show  the  cost  per  therm  of  other  operating 
expenses  exclusive  of  cost  of  the  gas  supply  and  labor. 
They  show  the  cost  of  2.37  cents  per  therm  in  1939,  line  15, 
rising  to  2.49  cents  per  therm  in  1949,  an  increase  of  5  per 
cent  per  therm. 

Line  16  shows  the  cost  of  labor,  other  than  applicable  to 
gas,  was  2.57  cents  per  therm  in  1939,  but  it  has  increased 
to  3.87  cents  per  therm  in  1949  after  giving  effect  to  the 
estimated  increase  in  volume  or  an  increase  of  51  per  cent 
per  therm. 

The  total  operating  expenses  are  shown  on  line  17.  For 
1939  the  total  was  9.32  cents  per  therm,  increasing  to  10.76 
cents  per  therm  for  the  12  months  ending  May  31,  1949 
on  the  basis  of  actual  operation  or  10.61  cents  per  therm 
after  adjusting  as  described  in  Exhibit  13,  an  increase 
of  14  per  cent. 

Mr.  Dinneen:  Would  you  get  back  to  taxes  for 

486  a  moment  and  tell  me  why  the  1947  figure  is  so  out 
of  line  with  the  other  figures  ? 

The  Witness:  Yes.  That  was  due  to  the  conversion  to 
natural  gas  which  involved  the  amortization  of  the  unde¬ 
preciated  values  in  the  production  plants  which  for  income 
tax  purposes  are  allowed  on  a  different  basis  than  for  cor- 
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poration  amortization.  The  amount  allowed  for  income 
tax  purposes  in  1947  was  such  as  to  completely  eliminate 
the  federal  income  taxes  of  the  Washington  Company  in 
1947. 

Mr.  Roberts:  You  mean  you  charge  operating  expenses 
entirely  for  tax  purposes? 

The  Witness :  For  operating  expenses  we  are  amortizing 
on  a  10-year  period.  For  tax  purposes  we  take  the  loss 
between  the  time  of  notifying  the  Internal  Revenue  Bureau 
and  the  time  the  property  is  expected  to  go  out  of  serviccj. 

Bv  Mr.  Berrv ; 

Q.  Did  you  complete  your  discussion  of  line  17  ? 

A.  I  believe  so.  The  total  operating  expenses  as  shown 
on  line  17  show  an  increase  from  9.32  cents  per  therm  to 
10.61  cents  per  therm  in  1949,  an  increase  of  14  per  cent. 

Line  18  shows  the  net  operating  revenues  per  therm. 

For  1939  they  amounted  to  2.93  cents  per  therm  and  that 
net  has  declined  to  the  12  months  ending  May  31,  1949;  it 
dropped  from  2.93  cents  down  to  1.08  cents  as  shown 
487  in  column  (K).  After  adjusting  for  weather  condi¬ 
tions  this  amount  is  only  1.14  cents  per  therm,  a  de¬ 
crease  from  2.93  cents  to  1.14  cents,  being  a  drop  of  61  per 
cent  in  net  operating  revenues  on  a  therm  basis. 

In  other  words,  our  net  operating  revenues  currently  are 
only  about  one-third  as  much  per  therm  as  they  were  10 
years  ago. 

Line  19  shows  what  has  happened  to  our  average  invest¬ 
ment  to  serve  gas  in  the  District  of  Columbia.  It  shows 
that  in  1939  for  each  therm  of  gas  sold  we  had  invested 
37.97  cents  but  that  condition  has  improved  through  the 
years  and  for  the  12  months  ending  May  31,  1949,  after 
adjusting  for  the  weather  conditions  that  investment  is 
only  30.14  cents,  a  decline  or  an  improvement  in  this  case 
of  21  per  cent.  That  is,  the  investment  required  to  serve 
a  given  number  of  therms  of  gas  has  improved  by  21  per 
cent. 

Line  20  shows  the  return  earned,  the  same  as  shown  on 
Exhibit  11,  and  shows  that  the  actual  realized  return  from 
1939  through  1949  declined  from  7.72  per  cent  in  the  earlie  r 
period  to  the  very  low  figure  of  3.38  per  cent  for  the  V.l 
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months  ending  May  31,  1949,  and  even  after  adjusting  for 
a  theoretical  amount  of  sales  because  of  the  mild  winter 
the  figure  is  shown  at  the  dangerously  low  rate  of  only 
3.79  per  cent. 

Summarizing,  this  exhibit  shows  while  the  volume 
488  of  gas  sold  as  shown  on  line  21  increased  during  this 
10-year  period  by  81  per  cent  and  the  revenues  per 
therm  sold  have  declined  5  per  cent,  the  cost  of  the  gas 
supply  is  the  only  feature  of  our  operating  expenses  show¬ 
ing  an  improvement,  having  declined  3  per  cent.  The 
cost  of  miscellaneous  and  other  operating  expenses  has 
increased  5  per  cent.  The  cost  of  labor  has  increased  51 
per  cent  on  the  therm  basis.  The  net  operating  revenues 
have  dropped  61  per  cent.  The  return  earned  as  a  result 
has  dropped  to  the  precarious  figure  of  3.38  pert  cent  on 
the  basis  of  actual  operations  for  the  12  months  ending 
May  31,  1949. 

*•••••« 

491  Chairman  Flanagan;  I  might  ask,  Mr.  Berry,  has 
any  attempt  been  made  to  arrange  a  set  of  schedules, 

theoretic  in  nature,  at  this  moment  which  would  put  this 
$900,000  into  effect? 

Mr.  Berry:  Mr.  Chairman,  we  can  have  those  prepared. 
We  do  not  have  them  prepared  and  we  were  not  intending 
to  offer  such  proposed  schedules  in  evidence  at  this  time. 
We  shall  be  glad  to  do  it  at  the  request  of  the  Commission. 
We  are  not  offering  the  schedules  at  this  time,  of  course. 
We  are  following  the  procedure  that  we  have  followed  many 
times  before  with  this  Commission,  particularly  on 

492  the  sliding  scale  arrangement  of  having  schedules 
prepared  after  a  determination  has  been  arrived  at 

by  the  Commission  of  the  amount  of  increase  in  order  that 
the  schedules  could  be  tailored  to  fit  the  precise  amount 
of  rate  change. 

•  •••••« 

494  Chairman  Flanagan:  Mr.  Roberts,  ordinarily,  as 
indicated  by  Mr.  Ritenour,  the  Commission  first 

determines  the  amount  of  anv  rate  increase  or  decrease 

•> 
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to  be  put  into  effect,  following  which  the  company  submits 
for  the  approval  of  the  Commission  the  proposed  set  of 
rates. 

Mr.  Roberts:  Mr.  Chairman,  I  think  in  that  respect  that 
I  have  a  vague  recollection  of  a  good  deal  of  features  of 
the  sliding  scale,  particularly  in  connection  with  this  Gas 
Company  and  that  is  an  entirely  different  thing.  Under 
the  sliding  scale  you  have  a  contractual  relationslip 

495  and  necessity  for  the  figures  to  precisely  determine 
under  the  formula  the  amount  of  reasonable  return. 

That  is  no  longer  true. 

Chairman  Flanagan:  We  did  something  similar  in  tjbie 
case  of  the  Electric  Company. 

Mr.  Roberts :  I  think  that  is  a  matter  of  preference.  We 
used  to  have  the  sliding  scale  in  the  Electric  Company. 

Chairman  Flanagan:  The  company  is  not  in  a  position 
to  determine,  however,  until  we  tell  them  how  much  \ye 
shall  approve.  | 

Mr.  Roberts :  They  have  picked  this  figure  of  $900,000  out 
of  the  air  by  their  own  exhibit.  They  could  have  picked 
a  figure  on  the  basis  of  6  per  cent  return  or  anything  4p 
to  it.  There  is  no  precise  agreed  figure  to  this. 

In  like  manner  they  can  compute  just  as  well  as  the  Conji- 
mission  certainly,  perhaps  better,  on  the  basis  of  their  pei:- 
sonnel,  the  effect  of  the  rates. 

Chairman  Flanagan :  Of  course,  whatever  the  rate  sched¬ 
ules  are  that  are  determined  upon  they  will  be  the  subjecit 
of  a  hearing,  too.  i 

Mr.  Roberts :  That  is  right.  1 

Chairman  Flanagan:  So,  it  is  not  necessary  for  theih 
to  do  it  at  this  time.  I  think  it  might  save  a  lot  of  effort 
if  they  first  knew  what  the  amount  was  that  we  miglJt 
approve.  There  is  nothing  definite  about  this  $900]- 

496  000  or  its  approval. 

Mr.  Roberts:  That  is  right.  I  respectfully  submit 
that  the  correct  procedure  is  for  them  to  submit  rates  and 
not  the  final  result.  They  have  no  guarantee  of  net  return 
any  longer  and  they  have  to  earn  it.  Some  people  may 
have  vastly  different  estimates  of  the  effect  of  this  rattj 
increase.  I  know  for  our  part  we  have  a  very,  very  strong 
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fear  that  this  rate  increase  is  going  to  result  not  in  an 
increase  of  several  hundred  thousand  dollars  in  net  revenue 
but  in  a  decided  loss  of  revenue  to  the  company  and  to 
a  great  many  other  people  who  are  associated  in  their 
interests  with  the  company.  That  is  just  exactly  what  we 
figure.  It  is  that  type  of  proof  from  the  company  that  is 
very  important. 

•  *•*••* 

499  By  Mr.  O’Dea: 

Q.  Mr.  Eitenour,  are  you  familiar  with  Order 
No.  3554  issued  by  the  Commission  on  June  30,  1949,  to 
authorize  the  company  to  issue  and  sell  $2,000,000 

500  principal  amount  of  refunding  mortgage  bonds  at 
a  cost  to  the  company  of  2.96  per  cent  per  annum  for 

the  life  of  the  bond?  Are  you  familiar  with  that  order? 

A.  Yes,  I  am  aware  that  order  was  issued.  I  did  not 
handle  the  financial  transaction.  I  am  familiar  with  the 
order. 

Q.  I  want  to  ask  you  about  the  stability  of  the  company. 
Does  the  fact  that  the  company  was  able  to  sell  the  bonds 
at  that  price  indicate  to  you  that  as  of  June  30  the  invest¬ 
ing  public  considered  the  company  to  be  financially  stable 
or  unstable? 

A.  Mr.  O’Dea,  many  things  enter  into  the  matter  of 
investment  credit  and  the  opinion  of  investors.  This 
company  has  a  long  history  of  stability,  which  of  course 
has  a  great  influence  in  any  financial  deal.  The  fact  re¬ 
mains  that  the  earnings  of  this  company  are  dropping 
sharply  and  have  been  for  the  last  couple  years.  They  are 
now  getting  down  to  the  point  where  we  will  not  be  able 
to  maintain  our  credit.  We  can  not  continue  to  operate 
on  the  basis  of  past  performance.  It  must  be  on  the  basis 
of  current  performance. 

517  Mr.  Roberts :  May  it  please  the  Commission,  with¬ 
out  further  argument,  I  desire  to  renew  at  this  time, 
as  I  did  at  the  conclusion  of  the  Company’s  case,  our  motion 
in  opposition  to  the  taking  of  testimony  upon  the  applica¬ 
tion  of  the  Company  as  presently  placed;  also  upon  the 
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testimony  of  the  Company  as  put  in  on  its  direct  case  unde  r 
Section  94  of  the  Act.  The  theory  is  familiar  to  the  Com¬ 
mission;  you  have  ruled  upon  it  at  the  opening  of  the 
hearing.  I  would  like,  for  the  purposes  of  the  record,  a 
ruling  prior  to  cross-examination ;  the  point  being,  of  course, 
that  we  contend  they  are  obliged  to  file  specific  tariffs  and 
rates. 

Chairman  Flanagan;  The  motion  is  denied. 

**•••*• 

528  Q.  Mr.  Ritenour,  I  want  to  ask  you  about  a  differ¬ 
ent  item,  that  is.  Line  45,  designated  “Less  Deprecia¬ 
tion  Reserve”,  on  Exhibit  11: 

What  is  the  basis  used  by  you  in  preparing  Exhibit  No. 
11  in  allocating  the  depreciation  reserve  to  District  of 
Columbia  operations? 

A.  We  have  allocated  the  depreciation  reserve  between 
District  of  Columbia  and  out-of-District  of  Columbia  opera¬ 
tions  in  the  same  manner  as  the  property  to  which  it  relate!? 
has  been  allocated  between  District  of  Columbia  and  out 
of  District  of  Columbia. 

Q.  Is  that  property  by  classes  of  property  or  is  that  by 
plant? 

529  A.  By  plant,  do  you  mean  total? 

Q.  Total  plant. 

A.  In  the  first  place  our  depreciation  has  accrued  on  an 
over-all  average  composite  rate.  There  are  two  general 
divisions  in  this  depreciation;  one  the  depreciation  that 
relates  to  production  plant  property  temporarily  in  use, 
and  the  other  is  to  remaining  property  which  is  indefinitely 
in  use.  The  percentage  for  the  two  classes  is  not  the 
same.  The  percentage  used  with  respect  to  property  whicl 
is  in  use  for  an  indefinite  period  is  the  current  allocation 
on  the  current  volume  of  gas  sold  basis.  That  which  relates 
to  temporary  use  property  is  on  the  basis  of  the  use  of  gas 
for  the  last  four  years  of  manufactured  operations,  which 
is  a  slightly  lower  percentage. 

Mr.  Roberts.  May  I  have  that  last  answer  read  back, 
please? 

(The  answer  was  read  by  the  reporter.) 
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By  Mr.  Harrison: 

Q.  Did  you  make  those  allocations  on  the  basis  of  two 
separate  t^es  of  reserves,  or  on  the  basis  of  the  total? 

A.  On  the  two  types  of  reserves. 

Q.  Since  you  testified  on  July  28th,  Mr.  Ritenour,  have 
you  checked  the  figure  shown  on  Line  45,  Exhibit  11,  to  see 
whether  or  not  there  were  some  errors  that  should  be 
corrected? 

A.  Which  exhibit? 

Q.  Exhibit  11,  Line  45,  the  depreciation  reserve 

530  line  there. 

A.  No;  as  far  as  I  know,  those  calculations  are 

correct. 

Q.  Mr.  Ritenour,  you  are  familiar,  are  you  not,  with  the 
Commission’s  order  No.  3487,  issued  February  3,  1949,  in 
the  Matter  of  Depreciation  Accruals  of  the  Washington 
Gas  Light  Company? 

A.  Yes. 

Mr.  Harrison :  If  the  Commission  please,  I  think  it  might 
he  well  if  we  incorporate  by  reference  the  Commission 
Order  No.  3487.  Of  course,  the  Commission  can  always 
take  administrative  knowledge  of  it,  but  in  case  it  might 
be  needed  for  other  purposes,  I  think  it  might  be  helpful. 

Mr.  Berry:  It  has  been  already  done,  Mr.  Chairman,  on 
page  115  of  the  record. 

Mr.  Harrison:  Very  well. 

By  Mr.  Harrison: 

Q.  Mr.  Ritenour,  now  referring  to  Appendix  A  of  Order 
No.  3487,  which  is  in  the  record  by  reference,  we  find  the 
description  of  property  in  five  various  classifications — 
Production  Plant,  Storage  Plant,  Transmission  Plant,  Dis¬ 
tribution  Plant,  and  General  Plant. 

In  making  your  allocation  of  the  Depreciation  Reserve, 
have  you  used  those  classifications  of  property  to  make  the 
allocation,  upon  the  basis  of  the  respective  classes,  or  in  a 
greater  number  of  classifications  than  there  set  forth? 

531  A.  No;  we  have  not  used  Appendix  A  in  making 
the  allocations,  because  the  accrual  is  not  made  by 


188c 


classification  of  property;  it  is  one  composite  rate  of  2.1 
per  cent. 

Q.  If  I  understand  your  decription  of  the  method  used, 
you  have  followed  substantially  the  method  of  allocation 
that  was  used  under  the  old  shding  scale  plan,  have  ;5i  Ou 
not? 

A.  Yes;  substantially,  yes. 

Q.  I  am  talking  about  the  allocation  of  reserve  now,  of 
course. 

A.  That  is  correct. 

The  exception,  you  realize,  is  with  respect  to  temporary- 
use  property,  already  described. 

Q.  That  is  the  only  exception,  is  it  not? 

A.  I  believe  that  is  the  only  exception. 

•  ••***• 

534  Q.  The  Washington  Gas  Light  Company  is,  of 
course,  keeping  abreast  at  all  times  with  new  con¬ 
struction,  is  it  not? 

A.  That  is  correct. 

Q.  Have  you  seen  those  studies? 

A.  I  don’t  recall  that  I  have  seen  any  studies  showing 
construction  figures,  that  is,  certainly  none  tha1;  I 

535  could  quote  at  the  moment.  I  am  generally  familiar 
with  the  general  knowledge.  I  know  that  there  are 

such  figures  available,  but  I  have  not  had  occasion  to  review 
them. 

Q.  Let  us  assume  that  you  do  not  have  the  statistisal 
information  by  figures,  but  you  have  a  general  knowledge 
of  the  situation,  do  you  not? 

A.  In  general,  I  could  say  “Yes”. 

Q.  Where  has  the  greater  construction  been  in  the  past 
three  years,  in  Maryland,  in  the  Metropolitan  area,  or  in 
the  District  of  Columbia? 

536  By  Mr.  Harrison : 

Q.  Of  course,  that  is  a  question  we  might  ask  the  Com¬ 
mission  to  pass  upon,  Mr.  Ritenour.  But  isn’t  it  a  fact  that 
for  the  twelve  months  ended  May  31, 1949,  more  meters  w(sre 
installed  by  the  Gas  Company  in  the  State  of  Maryland  than 
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were  installed  in  the  District  of  Columbia?  You  do  liave  a 
record  of  gas  meter  installation,  do  you  not? 

A,  Yes,  I  do.  Yes,  it  is  a  fact  that  there  were  more  meters 
installed  in  Maryland  than  in  the  District  of  Columbia. 

537  Q.  Do  you  have  the  figures  so  you  can  break  it 
down  as  between  the  District  of  Columbia  and  the 

State  of  Maryland?  And  in  the  adjacent  territory,  for  the 
twelve  months  indicated  here? 

A.  I  don’t  have  them  so  I  can  break  them  down  between 
new  construction  and  other.  I  have  the  total  gain  in  meters, 
and  the  net  gain  in  Maryland  and  District  of  Columbia.  But 
I  do  not  have  the  classes  or  reasons. 

Q.  I  will  ask  you  in  a  moment — ^but  are  these  promotional 
salaried  salesmen  confining  their  work  solely  to  new  con¬ 
struction,  or  are  they  engaged  also  in  promotioti  the  use 
of  gas  in  old  buildings?  That  is,  the  conversion  to  gas  from 
other  sources  of  heating  and  cooking? 

A.  It  would  include  the  latter,  that  is,  construction  and 
renovations,  and  any  general  overhaul,  they  would  be  in¬ 
terested  in  that. 

Q.  Of  course,  the  major  effort,  as  you  stated  is  in  con¬ 
nection  with  new  construction? 

A.  That  is  correct. 

Q.  Would  you  give  us  those  figures  that  you  stated  you 
have  for  the  two  areas? 

A.  I  don’t  have  the  new  construction  figures. 

Q.  But  you  have  the  net  increase  in  each  jurisdiction,  do 
you  not,  in  the  meters? 

A.  The  net  increase  in  meters? 

538  Q.  Yes,  Will  you  give  that  please? 

A.  I  happen  to  have  the  twelve  months  ended  May 
31, 1948  and  1949. 

Q.  If  you  will  give  both  of  those  figures,  it  would  be 
helpful. 

A.  I  should  have  said  it  this  way;  I  have  the  figures  for 
the  twelve  months  ended  May  31,  1949.  That  is,  from  May 
31,  1948  to  May  31,  1949 — that  twelve  months’  period. 

Q.  That  will  be  sufficient. 

A.  The  net  gain  in  meters  in  Maryland  was  5,007.  For 
the  District  of  Columbia,  2,086. 
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Commissioner  Lauderdale:  Do  you  have  the  numbei^l  of 
meters  that  were  in  service  at  the  loginning  of  that  period? 
The  Witness :  I  have.  I 

Commissioner  Lauderdale:  Would  you  give  those?  j 
The  Witness:  In  Maryland,  37,010;  in  the  District  of  Co¬ 
lumbia,  170,953. 

Commissioner  Lauderdale :  Do  you  have  that  broken  down 
into  the  percentage  of  gain  in  each  of  the  jurisdictions  '? 

The  Witness :  Yes,  I  have  that  percentage.  In  Maryla:ad, 
the  per  cent  gained  was  13.53  and  in  the  District  of  Colum¬ 
bia,  1.22  per  cent. 

•  •***•• 

606  V.  A.  McElj-kesh  was  called  as  a  witness  by  and  on 
behalf  of  the  Commission,  and,  having  been  dujly, 

sworn,  was  examined  and  testified  as  follows: 

Direct  examination. 

607  By  Mr.  Harrison : 

Q.  Mr.  McElfresh,  will  you  state  your  name  and  position? 
A.  My  name  is  V.  A.  McElfresh ;  I  am  the  Executive  .^ac¬ 
countant  and  Auditor  for  the  Public  Utilities  Commission  of 
the  District  of  Columbia. 

Q.  How  long  have  you  held  such  position? 

A.  Since  April  2nd,  1940,  except  for  the  fact  that  for  some 
period  of  time  after  my  initial  appointment,  the  title  was 
Chief  Accountant.  There  was  a  change  in  that  at  a  subse¬ 
quent  date. 

(Continued  on  page  189) 
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Q.  Had  you  been  employed  by  the  Commission  prioi^  to 
your  becoming  Chief  Accountant  at  that  time? 

A.  Yes.  I  was  employed  by  the  Commission  on  Septum 
ber  1, 1936,  as  a  senior  accountant  and  auditor. 

Q.  Have  you  been  employed  by  other  regulatory  bo4ies 
than  this  Commission? 

A.  Yes;  I  was  on  the  accounting  staff  of  the  West  \f 
ginia  Public  Service  Commission. 

Q.  Prior  to  that  time,  what  had  been  your  general 
perience. 

A.  Immediately  prior  to  that  time,  I  was  with  the  Nlor- 
folk  &  Western  Railway  in  the  capacity  of  Evaluation  Ac¬ 
countant.  That  was  for  a  period  of  about  eight  years, 
guess.  Part  of  that  time  was  devoted  to  appraisal  work, 
that  is,  land  appraisal.  Prior  to  going  with  the  N.  & 
608  W,  I  was  with  the  Pennsylvania  Railroad  in  vari<f)us 
accounting  capacities  from  1918  until  1927. 

Q.  Mr.  McElfresh,  in  your  present  capacity,  will  you  .ikst 
state  generally  your  duties,  without  detailing  them  at  tfliis 
time,  please? 

A.  My  general  duties  consist  of  the  supervision  of  the 
Accounting  Bureau  of  the  Commission,  which  is  charged 
with  the  duty  of  examining  the  accounts  of  the  companies 
under  the  jurisdiction  of  the  Commission,  and  prepari  ng 
data  to  present  to  the  Commission,  both  in  formal  hearings, 
and  informally,  on  matters  coming  before  the  Commiss  ion 
of  an  accounting  nature.  This  deals  with  rates  and  financ¬ 
ing  and  depreciation. 

Q.  I  believe  the  Accounting  Staff  now  has  on  duty  at  all 
times  either  one  accountant  or  more  as  conditions  might  re¬ 
quire,  with  the  major  utilities  here  in  the  District  of  Colom¬ 
bia,  who  keep  abreast  of  the  accounting  systems.  Would  you 
state  a  little  more  fully  just  what  is  done  in  that  respect? 

A.  Yes,  sir. 

Since  about  May  1, 1948,  we  have  had  one  man  on  each  of 
the  four  utilities  under  the  jurisdiction  of  the  Commission, 
that  is,  the  four  major  utilities.  They  devote  their  entire 
time  to  an  audit  of  the  books  of  those  companies.  The  pur¬ 
pose  of  the  audit  is  to  have  at  all  times  current  informat:. on 
available  on  the  books  of  the  Company,  so  that  a  minimum  of 
adjustments  would  be  required  in  any  proceeding  where  ihe 
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figures  are  involved.  Now,  the  program  is  relatively 
609  new,  and  we  have  not  achieved  that  objective  one  hun¬ 
dred  per  cent  in  all  companies.  Therefore,  it  is  still 
necessary  to  make  some  adjustments  to  book  figures.  In  a 
Qase  of  this  sort,  there  are  other  adjustments  and  alloca¬ 
tions,  necessary  by  reason  of  the  jurisdictional  problems 
which  are  involved  in  a  company  operating  both  in  the  Dis¬ 
trict  and  in  the  adjoining  areas  of  Maryland  and  Virginia. 

•  •••••• 

614  By  Mr.  Harrison: 

Q.  Have  you  studied  the  section  headed  ^‘Return  on 
Average  Investment^’  shown  in  lines  30  to  34,  inclusive,  of 
Exhibit  Number  11? 

A.  Yes. 

Q.  Do  you  agree  that  the  average  investment  shown  in 
Line  33  and  return  earned  shown  in  line  34  represent  the 
Company’s  real  investment  and  the  actual  return  earned 
for  the  twelve  months  ended  May  31, 1949? 

A.  No;  I  do  not,  Mr.  Harrison,  for  the  reason  that  the 
figures  shown  as  average  investment  for  that  period,  namely, 
$32,779,172,  include  an  allocated  portion  of  the  difference 
between  the  original  cost  and  the  rate  base  values  of  land  in¬ 
cluded  on  the  Company’s  book  in  primary  accounts.  To  that 
extent,  the  investment  is  over-stated  and  to  that  extent  the 
return  earned  is  under-stated. 

Q.  Have  you  prepared  some  studies  which  will  show 
the  Company’s  actual  investment  and  the  return  actually 
earned  by  the  Company  for  the  twelve  months  ended  May 
31,  1949? 

615  A.  Yes,  I  have.  But,  before  we  leave  this  exhibit, 
I  would  like  to  say  this  with  respect  to  the  average 

investment — ^that  we  did  check  that,  and  we  did  find  a  few 
minor  errors  in  the  amounts  shown  as  depreciation  reserve 
on  Line  45.  They  were  not  material  and  they  would  not 
have  a  substantial  effect,  and  since  it  is  only  background  in¬ 
formation  or  trend  information,  I  do  not  believe  it  is  essen¬ 
tial  to  make  the  corrections. 

But,  I  do  believe  that  the  difference  between  cost  and  rate 
base  value  of  land  should  be  excluded  for  a  comparison  of 
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the  earlier  years  with  the  most  current  period,  namely,  the 
twelve  months  ended  May  31,  1949. 

Q.  Your  reference  now  is  to  the  third  section,  designated 
‘‘Average  Investment^’  on  Exhibit  11? 

A.  Yes,  which  is  used  on  Line  33  as  developed.  It  is  dh 
veloped  on  Lines  35  through  46. 

Q.  Consequently,  it  would  affect  the  rate  of  return  sho'vstn 
on  Line  44  of  Exhibit  11  ? 

A.  Yes,  it  would.  It  would  not  be  substantial,  but  Ht 
would  affect  it. 

Q.  Have  you  made  a  study  of  the  Company’s  investmeht 
and  net  operating  revenues  and  the  return  earned  for  the 
twelve  months  ending  May  31, 1949? 

A.  Yes,  I  have. 

Q.  Is  the  paper  bearing  the  caption,  “Washington  Ghs 
Light  Company,  Prince  Georges  Gas  Corporatio 
616  Potomac  Gas  Company,  Weighted  Rate  Base,  twel\[e 
months  ended  31  May,  1949”  such  a  study  that  you 
have  prepared  as  a  result  of  your  review  of  this  case? 

A.  Yes.  That  covers  the  weighted  rate  base. 

Mr.  Harrison :  If  the  Commission  please,  I  ask  that  thi 
paper  be  identified  as  Exhibit  No.  19. 

Chairman  Flanagan :  It  may  be  so  marked. 

(The  document  referred  to  was  marked  Commission  Ei 
hibit  No.  19  for  identification.) 

Mr.  Roberts ;  May  I  hear  the  last  question  and  the  aiji 
swer,  please? 

(The  record  was  read  by  the  reporter.) 

By  Mr.  Harrison: 

Q.  Mr.  McElfresh,  Exhibit  No.  19  indicates  that  it  is  ^ 
weighted  rate  base.  Does  that  mean  it  is  for  the  period  qf 
the  twelve  months  ended  May  31,  1949? 

A.  Yes,  it  does,  Mr.  Harrison.  We  have  weighted  change 
to  the  various  items  appearing  here  on  a  fifty  per  cent  basis, 
rather  than  on  a  monthly  basis,  as  we  sometimes  do.  It  is 
not  quite  as  refined,  but  I  don’t  think  the  answer  is  suli- 
stantially  different.  We  did  weight  one  item— or  two  items. 
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rather — the  natural  gas  supply  line  owned  by  the  Potomac 
Company,  and  that  small  section  owned  by  the  Rosslyn  Com¬ 
pany,  on  a  monthly  basis,  due  to  the  size  of  the  amount 
and  the  fact  that  it  was  in  service  for  more  than  a  half  year. 
Otherwise,  all  the  items  have  been  weighted-  That  is,  the 
changes  that  occurred  during  this  twelve  months’  period 
have  been  weighted  on  a  fifty  per  cent  basis. 

617  Mr.  Roberts:  Mr.  Chairman,  with  respect  to  Ex¬ 
hibit  No.  19  and  its  caption,  “Weighted  rate  base”, 

it  is  our  understanding  that  the  determination  of  the  rate 
base  in  the  present  stage  of  regulation  of  this  Company 
is  a  matter  for  the  ultimate  conclusion  of  the  Commission ; 
and  if  this  is  investment  less  accrued  depreciation,  or  depre¬ 
ciation  reserve,  that  is  one  thing.  But  if  it  is  the  ultimate 
statement  by  this  witness  as  to  the  final  conclusion  of  the 
Commission  as  to  the  rate  base,  we  object  to  it  as  being 
improper  evidence. 

Mr.  Harrison :  I  think  it  should  be  quite  obvious  to  any¬ 
one  that  this  witness  is  not  attempting  to  state  a  conclusion 
for  the  Commission. 

Mr.  Roberts:  It  says,  “Rate  base”. 

Chairman  Flanagan:  Mr.  Roberts,  this  is  information 
prepared  by  the  staff  for  the  consideration  of  the  Commis¬ 
sion  in  making  its  decision. 

Mr.  Roberts:  It  is  the  staff’s  conclusion  to  the  Commis¬ 
sion  of  what  should  be  the  rate  base. 

Chairman  Flanagan:  Mr.  Roberts,  you  know,  or  you 
should  know,  that  our  staff  does  not  make  decisions. 

Mr.  Roberts:  Mr.  Chairman,  I  did  not  know  the 

618  staff  put  in  the  final  conclusions  as  to  the  rate  base, 
when  you  are  under  this  form  of  regulation.  I  know 

they  do  under  the  sliding  scale  arrangement. 

Mr.  Harrison :  They  do  not  on  the  sliding  scale  either,  in 
this  Commission. 

Chairman  Flanagan:  I  do  not  think  that  the  Commis¬ 
sion  would  have  anything  to  consider  unless  the  staff  put 
in  a  study.  This  is  one  item  put  in  by  the  staff;  there 
will  be  others. 

Mr.  Roberts:  This  is  the  rate  base. 
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Chairman  Flanagan:  That  is  right.  ! 

Mr.  Roberts:  Mr.  Chairman,  we  object  to  the  filing  by 
the  staff  as  to  the  figure  of  a  final  conclusion  as  to  t|he 
rate  base.  j 

Chairman  Flanagan:  The  objection  is  overruled.  I 

•  ••••••! 

618  Q.  Mr.  McElfresh,  will  you  explain  Exhibit  No.  19? 

A.  Exhibit  No.  19  shows  first  in  Column  A,  Plant 

and  other  costs  of  the  three  companies  shown  at  the  top 
of  the  exhibit,  namely,  Washington  Gas  Light,  Prince 
Georges  Gas  Corporation  and  the  Potomac  Gas  Company. 

This  column  is  broken  down  by  various  items  indicated 
under  the  various  captions  of  the  various  companies.  It 
also  includes  a  small  amount  of  investment-in-plant  account 
by  the  Rosslyn  Gas  Company,  to  cover  the  natural  gas 
supply  line  now  owned  by  the  Rosslyn  Gas  Company, 

619  but  used  as  a  transmission  line.  It  also  shows  the 
unrecovered  cost  of  abandoned  plant  at  the  West  and 

East  Stations,  and  the  Takoma  Station.  It  shows  tpie 
unamortized  conversion  cost  for  this  particular  period  a^d 
the  balance  in  materials  and  supplies. 

The  investment  in  plant  has  been  segregated  to  facilit4te 
the  application  of  allocation  factors  and  substantial  group¬ 
ings  have  been  made  to  show  separately  items  of  plant  tl^at 
are  allocable  and  those  that  are  applicable  entirely  to  Dis¬ 
trict  use. 

The  production  storage,  pumping  and  regulation  equip¬ 
ment  shown  on  line  1  covers  what  might  be  termed  the  staijd- 
by  plant  and  related  facilities,  which  is  scheduled  for  aban¬ 
donment  within  the  next  ten  years.  There  is  also  some 
production  storage,  mostly  storage  facilities,  shown  on  li^ie 
2,  which  will  be  retained  in  use  under  complete  natul^al 
gas  operation  without  standby  plant. 

Of  course,  the  distribution  system  and  general  plant  will 
continue  to  be  used  as  they  are  at  present. 

The  Prince  Georges  Corporation  is  primarily  the  storage 
equipment  and  the  natural  gas  supplyline  in  Maryland. 
We  have  segregated  the  distribution  mains,  because  th^y 
are  located  in  Maryland,  and  do  not  enter  into  the  furnish¬ 
ing  of  gas  in  the  District. 
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The  Potomac  Gas  Company  owns  the  natural  gas  supply 
lines  in  Virginia  from  Dranesville  to  a  connection  with 

620  the  lines  of  the  Arlington  Company  in  Virginia. 

The  Rosslyn  Company  owns  the  remainder  of 
that  line  from  that  point  to  the  connection  at  Key  Bridge. 

The  total  plant  in  service,  as  shown  in  Column  A  on  Line 
13,  is  $37,042,431.38.  Advances  for  construction  are  de¬ 
ducted  from  that  amount.  The  unrecovered  costs  of  aban¬ 
doned  plant  are  shown  here  as  the  unamortized  portion  of 
the  East,  West  and  Takoma  Stations. 

Q.  I  notice,  Mr.  McElfresh,  that  you  have  materials  and 
supplies,  but  I  see  no  amount  for  cash  working  capital. 
Will  you  state  what  you  have  done  in  that  respect? 

A.  We  have  not  made  a  study  of  cash  working  capital, 
but  we  have  not  included  any  in  the  rate  base  in  this  case. 
Such  a  study  was  made  some  time  ago,  and  it  indicated  lag 
in  the  collection  of  bills  for  services  was  less  than  the  lag 
for  the  payment  of  bills  for  expenses,  including  taxes.  So 
for  that  reason  we  have  not  included  anything  in  the  rate 
base  for  cash  working  capital. 

Mr.  Roberts:  May  I  be  heard  again  on  that  point,  Mr. 
Chairman? 

Chairman  Flanagan:  Yes. 

Mr.  Roberts:  I  note  from  the  exhibit  and  the  witness’s 
explanation,  Mr.  Chairman,  that  he  has  stated  a  final  rate 
base  figure,  a  weighted  rate  base  for  twelve  months  ended 
May  31, 1949,  in  the  amount  of  $36,203,219.69.  But  in  order 
to  arrive  at  that  sum,  the  witness  has  to  express  the 

621  staff’s  conclusion  that  the  correct  amount  to  deduct 
from  the  plant  account  for  depreciation  is  the  depre¬ 
ciation  reserve,  which  is  a  conclusion  of  law  as  to  whether 
that  is  the  correct  amount  to  deduct  or  the  actual  deprecia¬ 
tion  in  the  plant.  Whether  balanced  by  accrued  reserve 
or  not  is  the  proper  amount  to  deduct — in  other  words, 
there  is  a  final  conclusion  as  a  matter  of  law,  which  the 
Commission  must  decide. 

Further  down  I  find  that  although  the  Commission  has 
not  heretofore  bound  itself  on  the  subject  of  unrecovered 
cost  of  abandoned  plant,  the  staff  includes  in  its  recom¬ 
mendation  of  weighted  rate  base  a  sum  of  money  of  $2,314,- 
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077.25,  which  is  another  conclusion  of  law  as  to  whether 
or  not  that  is  a  correct  amount. 

Further  down,  you  find  that  the  unamortized  conversion 
cost  of  $2,797,588.91  involving  the  remainder  of  the  conver¬ 
sion  cost,  is  said  to  have  been  incurred  by  the  company  in 
connection  with  the  changeover  to  natural  gas  that  the 
staff  recommends  as  a  matter  of  law  that  that  be  a  part 
of  the  rate  base.  That  again  is  a  conclusion  of  law,  and  not 
supplemental  information  on  which  the  Commission  can 
reach  a  decision.  So  the  effect,  without  referring  to  other 
items  of  like  category,  of  receiving  in  evidence  testimony 
from  Mr.  McElfresh  as  representing  the  staff,  as  to  the  final 
conclusions,  is  to  show  the  staff’s  position  with  respect  to 
several  very  important  and  controversial  questions 

622  of  law.  It  seems  to  me  that  that  is  an  improper 
presentation  of  evidence  on  the  part  of  the  staff. 

Chairman  Flanagan:  As  I  stated  before,  Mr.  Roberts, 
the  Commission  might  be  in  a  bad  way  if  the  staff,  which 
is  appointed  for  that  purpose,  did  not  present  its  ideas  as 
to  what  the  rate  base  is,  what  depreciation  is,  and  what 
other  factors  should  enter  into  the  rate  base. 

Mr.  Roberts:  I  do  not  have  the  slightest  objection  to 
their  presenting  the  figure  of  $2,000,000-odd  as  being  the 
cost  of  conversion,  so  that  you  may  have  that  figure  before 
you  in  identifying  it.  The  point  is  that  they  have  accumu¬ 
lated  the  several  figures  and  thereby  reached  a  conclusion 
on  behalf  of  your  staff  as  to  basic  questions  of  policies  in 
the  final  rate  base. 

Chairman  Flanagan:  Of  course,  Mr.  Roberts,  that  is  not 
so,  and  you  know  it  as  well  as  I  do. 

That  testimony  does  not  bind  the  Commission  in  any 
sense  whatsoever,  whether  that  information  be  offered  by 
the  staff  or  not. 

Lfet  me  ask  you,  Mr.  Roberts:  You  are  concerned  with 
the  sliding  scale  arrangement? 

Mr.  Roberts:  Yes. 

Chairman  Flanagan:  Were  there  not  quite  specific  pro¬ 
visions  included  therein  with  respect  to  depreciation? 

623  Mr.  Roberts:  Of  course.  Naturally,  under  the 
sliding  scale  arrangement,  by  agreement  or  compro- 
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mise,  an  effort  was  made,  not  only  as  to  the  future,  but 
the  past. 

Chairman  Flanagan:  So  you  know  that  the  depreciation 
policies  of  this  Commission  have  been  strictly  under  the 
thumb  of  this  Commission? 

Mr.  Roberts :  I  don’t  know  anything  of  the  kind.  I  know 
that  for  many  years  outstanding  Commission  orders  were 
not  followed  by  the  companies,  and  for  a  long  time  since 
then,  the  Commission  did  the  best  it  could  under  a  sliding 
scale  to  adjust  the  depreciation. 

I  will  say  that  I  do  not  know  what  has  happened  since 
the  period  with  which  I  was  familiar. 

Chairman  Flanagan:  Since  1938,  the  period  with  which 
you  are  familiar,  let  us  say  the  rates  of  depreciation  were 
dictated  by  this  Commission. 

Mr.  Roberts :  I  believe  that  that  is  correct. 

Chairman  Flanagan:  Is  there  any  reason  why  the  dic¬ 
tates  of  this  Commission  have  not  been  followed  since  1938? 

Mr.  Roberts:  You  mean  the  Company  has  not  accrued 
depreciation  you  allowed? 

Chairman  Flanagan :  Yes. 

Mr.  Roberts:  I  don’t  know.  But  it  still  does  not  show 
what  the  depreciation  is,  because  it  is  only  for  several 
years. 

624  Chairman  Flanagan :  That  may  be  so,  but  the  de¬ 
terminations  were  by  this  Commission.  Under  the 
orders  of  this  Commission,  the  reserve  has  been  accumu¬ 
lated.  What  other  figure  might  this  witness  take  to  present 
to  the  Commission  if  it  is  not  that  one  ? 

Mr.  Roberts:  He  might  determine  the  actual  accrued 
depreciation  in  the  plant  as  of  today,  as  was  determined 
by  this  same  Commission  at  an  early  date,  as  25  per  cent 
of  the  total  plant. 

Chairman  Flanagan:  We  had  other  cases,  too,  of  course 
in  which  we  had  made  our  decision  on  the  depreciation 
accrued  on  the  books,  at  the  instigation  or  instructions  of 
this  Commission.  We  have  adopted  that.  For  example, 
as  in  the  case  of  the  electric  company. 

Might  that  not  be  sufficient  reason  for  this  witness  to 
take  the  accrued  depreciation  from  the  books  of  the  Gas 
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Company,  for  the  purpose  of  this  exhibit?  We  don’t  havie 
to  be  bound  by  it. 

Mr.  Roberts :  It  is  my  understanding  that  in  your  orders 
with  respect  to  depreciation,  particularly  the  orders  re¬ 
lating  to  unamortized  plant  to  be  abandoned,  that  you  spe  ¬ 
cifically  stated  that  the  findings  were  not  governing  in  rate- 
making  cases. 

Chairman  Flanagan:  That  is  right.  Now,  the  member  of 
the  staff  engaged  for  that  purpose  is  compiling 
625  figures  for  this  Commission  to  consider  and  this 
schedule  is  one  of  his  compilations.  The  objectio;a 
is  overruled,  Mr.  Roberts. 

By  Mr.  Harrison: 

Q.  Will  you  proceed,  Mr.  McElfresh? 

A.  The  second  column,  the  caption  ‘‘Less  Depreciation 
Reserve”,  represents  the  book  reserve  for  depreciation, 
plus  the  balance  in  the  account,  contributions  in  aid  of 
construction  allocated  or  spread  to  the  item  shown  as 
“Plant  and  other  costs”  on  the  basis  of  reserve  require¬ 
ment  study  which  was  made  in  connection  with  the  issu¬ 


ance  of  Order  No.  3487. 

We  have  done  this  as  a  more  precise  method  of  asso¬ 
ciating  the  book  balance  in  the  reserve  with  the  related  in¬ 
vestment  in  plant.  That  was  done  for  the  Washington 
Company,  the  Prince  Georges  Company,  and  the  Potomac 
Gas  Company,  as  well  as  a  small  section  of  land  owned 
by  the  Rosslyn  Company.  So  the  book  reserve,  plus  ths 
contribution  account  on  a  weighted  basis  amounts  to  $7,115,- 
858.83.  That  amount  has  been  deducted  from  the  totajl 
appearing  in  Column  A  of  $43,319,078.52  to  arrive  at  De¬ 
preciated  Cost,  appearing  in  Column  C,  in  the  total  amounjt 
of  $36,203,219.69.  | 

At  that  point,  it  might  be  stated  that  depreciated  cos^ 
appearing  in  Column  C  represents  the  net  investment  i^ 
facilities  used  by  the  Washington  Gas  Light  Company,  th^ 
Prince  Georges  Corporation,  and  the  Potomac  Gas  Con^- 
pany,  as  well  as  a  small  section  of  the  Rosslyn  Ga^ 
626  Company’s  line  used  to  furnish  service  to  the  custc^- 
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mers  in  the  District  of  Columbia  and  to  serve  the  sub¬ 
sidiary  companies  with  gas  at  wholesale  rates. 

It  also  includes  all  investments  which  are  applicable  to 
the  company's  activities  in  the  merchandising  and  jobbing 
field.  Investments  and  facilities  which  are  used  for  con¬ 
ducting  the  merchandising  business  are  included  here,  and 
I  believe  properly  so,  by  reason  of  the  fact  that  rental 
charges  are  made  against  the  merchandising  department, 
partly  by  the  Company  and,  as  will  be  disclosed  later,  partly 
by  adjustments  in  this  proceeding,  which  I  will  propose, 
so  that  the  return  earned,  which  is  an  element  used  in  the 
development  of  the  rental  costs,  has  been  eliminated  from 
the  operating  income  section.  In  other  words,  another  way 
to  do  this  would  have  been  to  allocate  the  property  to 
M  &  J.  That  would  be  a  little  more  cumbersome  and  you 
would  come  out  vdth  the  same  answer,  by  using  the  rental 
method,  and  that  is  what  has  been  done  here. 

627  Q.  I  believe  you  stated,  but  to  be  sure  it  is  in  the 
record,  did  you  say  that  Column  C  “Depreciated 

Cost^^  represents  the  net  investment?  Does  that  mean  the 
actual  investment  in  this  property? 

A.  Yes,  it  does. 

Q.  For  instance,  the  item  of  “Land’^  is  it  included  at 
its  actual  original  cost  or  some  other  value? 

A.  Land  is  included  here  in  Column  A  as  at  original 
cost.  In  other  words,  we  have  eliminated  that  portion  of 
the  $618,391  item  which  represents  the  ditference  between 
the  rate  base  value  and  the  original  cost  of  land,  which  is 
still  carried  on  the  company’s  books.  We  have  made  an 
adjustment  for  that.  That  amount,  of  course,  is  part  of 
the  original  $1,055,549.52,  which  was  set  aside  in  Account 
107  as  a  result  of  the  reclassification  of  gas  plant  accounts, 
in  accordance  with  the  uniform  system  of  accounts  adopted 
by  the  Federal  Power  Commission  and  this  Com- 

628  mission,  effective  January  1,  1940. 

Column  D  shows  the  allocation  factor  that  has  been 
used  to  allocate  that  portion  of  the  net  investment  in  plant 
and  other  items  associated  with  the  furnishing  of  gas  to 
the  subsidiary  companies  at  wholesale  rates.  The  factor 
used,  of  31.60,  represents  the  relation  of  customers’  sales 
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by  the  two  subsidiary  companies  of  the  Company,  namely, 
the  Rosslyn  Gas  Company  and  the  Washington  Gas  Light 
Company  of  Maryland,  in  relation  to  total  all-system  custo¬ 
mer  sales.  That  is  slightly  different  from  the  factor  used 
by  Mr.  Ritenour.  He  used  a  factor,  I  believe,  of  31.16  per 
cent,  which  was  developed  on  the  basis  of  sales  to  sub¬ 
sidiaries  at  wholesale  rates,  in  relation  to  the  total  send-out. 

Q.  And  you  established  a  relationship  of  metered  sales 
to  the  customers  of  the  two  subsidiaries,  rather  than  sa.es 
to  the  subsidiaries? 

A.  That  is  right.  The  reason  for  doing  that  is  because, 
under  the  send-out  method,  I  believe  that  all  billing  lag 
is  then  lodged  in  the  Washington  Company.  By  using  tpe 
metered  sales  to  customers,  we  assume  a  uniform  line  le  ss 
throughout  the  system  and  a  uniform  billing  lag.  There  is 
no  billing  lag  reflected  on  the  books  of  the  subsidiary  com¬ 
panies.  That  is  so  by  reason  of  the  fact  that  the  sub¬ 


sidiaries  are  billed  for  gas  on  the  basis  of  metered  sa^es 
during  the  month,  to  which  is  added  a  computed  line  Icjss 
on  the  subsidiaries.  So  therefore  there  is  no  lag 
629  lodged  or  charged  to  the  subsidiary  companies.  T^ 
use  of  metered  sales  to  customers,  I  believe,  spreads 
that  lag,  and  I  think  properly  so,  over  the  entire  systeipa. 
That  factor,  of  31.60,  was  applied  to  what  might  be  termjgd 
the  standby  plant,  or  the  property  to  be  abandoned,  aud 
to  the  production  property  and  the  natural  gas  supi^V 
lines.  It  was  also  applied  to  the  Prince  Georges  storage 
facilities  and  the  natural  gas  supply  lines,  to  the  Potomgc 
Gas  supply  line,  and  to  the  portion  of  the  Rosslyn  Coijn- 
pany^s  mains  that  are  used  for  natural  gas  supply.  | 
On  the  item  of  ‘‘Unrecovered  cost  of  abandoned  planl|” 
we  have  used  a  factor  of  23.31  per  cent.  | 

That  factor  represents  the  relation  of  metered  sales  ):o 


customers  of  the  two  subsidiary  companies  to  the  tot|al 
metered  sales  of  all  customers  of  the  system  during  the  la^t 
full  year  of  mixed  gas  operation,  which  was  the  year  end^d 
June  30,  1946.  That  factor  is  applied  by  reason  of  tl^e 
fact  that  we  are  here  attempting  to  allocate  to  the  subsid(i- 
ary  companies  those  costs  which  should  be  charged  against 
the  customers  of  the  subsidiaries  and  I  believe  that  is  a 


200 


fair  basis  to  use,  that  is,  the  last  full  year  of  mixed-gas 
operation,  in  making  that  allocation. 

The  Takoma  station  was  also  used  100  per  cent  for  pump¬ 
ing  gas  to  Maryland,  and  we  have  allocated  that  100  per 
cent  to  outside  operations.  That  same  thing  is  true  with 
respect  to  the  distribution  mains  owned  by  the  Prince 

630  Georges  Corporation.  We  have  made  no  allocation 
of  the  distribution  system.  While  there  is  some  small 

use  of  District  mains  in  transporting  gas  to  a  section  of 
Maryland  lying  adjacent  to  the  Southeast  Section  of  Wash¬ 
ington,  there  is  some  offset  by  the  supplying  of  gas  through 
mains  of  the  Washington-Maryland  Company  in  areas  along 
the  District  Line,  and  the  amount  involved  would  not  be 
substantial.  I  think  it  is  a  sound  allocation  procedure  to 
let  each  company’s  distribution  system  be  charged  against 
the  customers  of  that  company.  That  is  the  theory  we 
have  used  here. 

The  amount  shown  in  Column  E  then  reflects  that  por¬ 
tion  of  the  investment  of  the  three  companies  shown  on  this 
exhibit,  plus  a  small  portion  of  Rosslyn  which  is  utilized  in 
furnishing  gas  to  the  two  subsidiary  companies,  namely, 
Rosslyn  and  Washington-Maryland.  It,  of  course,  does 
not  include  any  investment  relating  to  the  distribution  of 
gas  by  those  two  companies. 

The  deduction  of  Column  E  from  Column  C  produces  the 
remainder  of  the  net  investment,  which  is  applicable  to  the 
furnishing  of  gas  to  the  District  of  Columbia  customers. 
As  I  stated  with  respect  to  Column  C,  the  figure  also  in¬ 
cludes  the  investment  utilized  in  the  conduct  of  the  com¬ 
pany’s  merchandising  and  jobbing  business,  and  it  has 
been  so  included  by  reason  of  the  rental  charges  to  which 
I  have  referred.  That  means,  then,  that  the  weighted  rate 
base  for  the  twelve  months  ended  May  31,  1949, 

631  would  amount  to  $32,240,198.76  and  that,  I  would 
repeat,  includes  the  depreciated  investment  in  plant 

as  measured  by  the  depreciation  reserve  recorded  on  the 
books  of  the  Company.  It  includes  the  unrecovered  cost 
of  abandoned  plant,  which  the  Commission  authorized  by  its 
order  No.  3261;  and  it  also  includes  the  unamortized  por¬ 
tion  of  the  conversion  cost,  that  is,  the  cost  of  change  in 
customers’  appliances  from  mixed  to  natural  gas  use. 
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Mr.  Harrison:  If  the  Commission  please,  the  witness  re¬ 
ferred  to  Commission  Order  3261,  which  authorized  the 
Company  to  amortize  certain  unrecovered  costs  of  aban¬ 
doned  property.  I  should  like,  therefore,  to  have  that  or¬ 
der  incorporated  by  reference.  I  don^t  believe  it  has  been 
incorporated  heretofore. 

Chairman  Flanagan :  That  may  be  done. 

Mr.  Harrison:  That  order  is  dated  September  23,  1947. 

(The  incorporation  by  reference  is  noted.) 

By  Mr.  Harrison : 

Q.  That  is  the  order  you  referred  to,  is  it  not,  Mr.  Mc- 
Elfresh? 

A.  That  is  right. 

I  might  explain,  Mr.  Harrison,  that  in  Column  B  the  de¬ 
preciation  reserve,  we  have  segregated  the  portion  of  the 
reserve  that  was  set  aside  for  property  to  be  abandoned 
and  have  included  in  there  that  amount,  plus  ac- 
632  cruals  at  accelerated  rates  since  that  time,  since 
January  1,  1948.  The  rest  of  it  is  normal  deprecia¬ 
tion  on  the  normal  rates  prescribed  by  Commission  Order 
3487. 

Mr.  Roberts :  May  I  ask  a  question,  Mr.  Harrison? 

Mr.  Harrison:  Yes,  of  course. 

By  Mr.  Roberts : 

Q.  Bid  you  say  that  the  rest  of  it  was  normal  deprecia¬ 
tion? 

A.  What  we  consider  normal  depreciation  on  the  property 
to  be  retained. 

Q.  The  balance,  in  the  accruals,  was  not  based  on  any 
current  depreciation  rate? 

A.  No;  it  was  the  balance  in  the  book  reserve.  But  it 
was  allocated  on  the  basis  of  the  reserve  requirement  study 
that  was  made. 

By  Mr.  Harrison : 

Q.  Mr.  McElfresh,  I  wrould  like  to  ask  you  one  question 
about  the  item  of  plant  to  be  retained,  on  Exhibit  19.  Will 
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you  state  just  why  you  concluded  that,  and  what  it  is,  in 
relation  to  service  in  the  system  operation  of  the  com¬ 
panies? 

A.  At  the  present  time,  with  the  standby  plant  operation, 
there  are  certain  facilities  at  each  station  that  are  utilized 
for  that  purpose  which  will  not  he  necessary  when  the 
standby  plant  is  abandoned.  But  it  is  planned,  according 
to  the  Company,  to  retain  those  facilities  for  other 

633  purposes,  at  which  time  they  will  be  reclassified  to 
the  proper  accounts.  At  the  present  time  they  are 

truly  production  facilities. 

Q.  Now,  the  plant  that  is  to  be  retained,  and  it  being 
retained,  is  that  being  used  to  serve  any  area  other  than 
the  District  of  Columbia? 

A.  Yes,  it  is.  It  has  been  allocated. 

Q.  You  have  made  an  allocation? 

A.  Yes. 

Q.  Therefore,  it  means  that  the  cost  of  operating  that 
property  should  be  included  in  the  cost  of  operating  the 
system,  including  the  District  of  Columbia,  Virginia  and 
Maryland? 

A.  Yes.  I  look  upon  that  as  a  system  cost,  as  a  cost 
of  the  gas  supply. 

Q.  And  consequently,  the  investment  is  part  of  the 
investment  in  servicing  the  three  areas,  that  is  to  say,  the 
two  States  and  the  District  of  Columbia  ? 

A.  Yes.  I  make  that  statement  because  of  the  fact  that 
the  Company  has  connections  with  the  natural  gas  supply 
line  at  RocWille  and  at  Dranesville,  and  that  the  gas  can 
flow  in  either  or  both  directions,  for  the  benefit  of  the  sys¬ 
tem  as  a  whole.  Likewise  the  standby  plant,  when  it  is 
necessary  to  use  it,  would  augment  the  supply  of  gas  for 
the  system.  I  think  that  the  system  treatment  of  gas  sup¬ 
ply  is  the  only  equitable  treatment  in  making  allocations 
by  jurisdictions. 

Mr.  Roberts :  Does  that  mean,  Mr.  McElfresh,  that 

634  you  have  included  the  plant  used  in  the  wholesale 
operations  of  the  Company,  as  well  as  in  the  local 

distribution  within  the  District? 

The  Witness :  Yes. 
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By  Mr.  Harrison:  I 

I 

Q.  In  fact,  you  have  made  an  allocation  for  that  part  Ito 
be  used  in  a  separate  jurisdiction?  I 

A.  That  is  right.  In  answer  to  Mr.  Roberts,  that  is  In¬ 
cluded  in  Column  C ;  the  portion  applicable  and  outside !  is 
in  Maryland  and  the  remainder  is  applicable  to  the  Dis¬ 
trict.  That  was  done  on  a  sales-factor  basis.  ! 

Q.  Do  you  have  any  further  comment  on  your  Exhibit 
No.  19  here? 

A.  I  might  point  out  that  the  materials  and  supplies 
shown  on  line  19,  that  is,  materials  and  supplies — ^gener  al, 
represents  the  average  balance  of  material  and  supplies 
on  the  books  of  the  Company  after  allocating  to  the  Maiy- 
land  and  Virginia  companies  on  the  basis  of  issues,  during 
this  twelve-months’  period - 

Q.  Wliat  do  you  mean  by  ‘issues” — as  the  materials  and 
supplies  are  issued  to  those  outside  companies? 

A.  That  is  right.  As  they  were  issued  to  the  other  coin- 
panies.  In  other  words,  we  found  the  total  issues  during 
this  period,  and  developed  percentages  for  the  three  com¬ 
panies.  Now,  those  materials  and  supplies  are  ussd 
635  in  the  general  conduct  of  the  distribution  of  gas, 
primarily,  not  in  production.  There  is  some  small 
amount  used  in  production,  but  it  would  not  be  material, 
so  that  this  company  formerly  carried  on  its  Washington 
books  all  the  materials  and  supplies.  They  changed  the 
procedure  in  December,  1948,  but  we  have  ignored  that 
change  and  accumulated  the  total  balance  available  for  the 
system  and  made  the  pro-ration  on  the  basis  of  issu(js. 
It  may  be  that  with  the  change  which  the  Company  has 
inaugurated,  which  records  monthly  on  the  books  of  the 
subsidiaries,  on  the  basis  of  issues  during  the  preceding 
twelve  months,  the  amount  of  material  and  supplies 
applicable  to  the  subsidiary  companies,  that  it  will  not  be 
necessary  to  do  this  in  a  future  proceeding,  but  at  this 
time  I  believe  the  simplest  method  is  to  make  an  alloca¬ 
tion  on  the  basis  of  issues. 

I  believe  that  that  is  all  I  have  to  say  with  respect  to 
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677  Now,  the  effect  of  the  proposed  increase,  as  shown 
on  Mr.  Ritenour^s  Exhibit  17- A,  is  to  produce  an 

increase  in  net  operating  revenues,  after  allowances,  for 
taxes,  in  the  amount  of  $508,096. 

Q.  Will  you  read  that  amount  again,  please? 

A.  I  am  sorry.  The  amount  is  $508,896. 

This  amount,  added  to  the  adjusted  return  shown  on 
line  14 - 

Mr.  Roberts :  Do  you  mean  line  14  on  Exhibit  21  ? 

The  Witness:  Yes,  line  14  on  Exhibit  21.  That 

678  would  produce  an  adjusted  return  of  $1,852,942.11. 
That  would  amount  to  a  return  of  approximately  5.75 

percent  on  the  rate  base  shown  on  line  15  of  this  exhibit. 

I  might  add  that  the  purpose  of  the  adjustments  to  reflect 
current  and  normal  conditions  is  to  measure  in  some  degree 
at  least,  without  giving  effect  to  an  increase  in  the  volume 
of  business,  or  an  increase  in  the  investment,  the  experi¬ 
ence  that  might  be  expected  in  an  ensuing  rate  year  when 
new  rates  are  in  effect. 

By  Mr.  Harrison: 

Q.  That  is  assuming  the  same  amount  of  business  as 
during  the  test  period  you  have  used? 

A.  That  is  correct,  assuming  a  static  condition  with 
respect  to  volume  and  investment. 

On  the  basis  of  this  test  year  as  adjusted  for  the  current 
normal  conditions,  and  after  giving  effect  to  the  amount 
expected  to  be  realized  from  the  proposed  increase  of  nine 
hundred  thousand  dollars,  it  would  appear  that  even  this 
would  not  be  sufflcient  to  provide  a  six  percent  return  to 
the  company. 

I  believe,  however,  that  there  are  other  factors  that  re¬ 
quire  consideration.  An  increase  in  the  volume  of  business 
will  undoubtedly  tend  to  produce  more  revenue  during  the 
next  succeeding  year  if  normal  temperatures  prevail. 

Furthermore,  the  rate  base,  will,  in  all  probability, 

679  show  a  substantial  decline  due  primarily  to  an  accel¬ 
erated  depreciation  on  standby  plant,  the  amortiza¬ 
tion  of  abandoned  facilities,  and  the  cost  of  changeover 
from  mixed  to  natural  gas. 
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A  smaller  rate  base  will,  of  course,  tend  to  reduce  the 
revenue  requirements  of  the  company.  The  weather,  how¬ 
ever,  is  the  most  important  factor  governing  the  income  of 
this  company.  Below  normal  temperatures  would  undou  bt¬ 
edly  produce  substantial  increases  in  the  net  operating 
revenues. 

On  the  other  hand,  if  above  normal  temperatures,  such 
as  those  experienced  during  the  past  heating  season,  again 
prevail,  no  improvement  in  net  operating  revenue  can  be 
expected. 

By  reason  of  these  variables  which  are  practically  im¬ 
possible  to  measure,  consideration  might  be  given  to  eitlier 
a  smaller  increase  than  that  requested,  or  conditioning  :he 
requested  increase  to  provide  for  the  recovery  of  excess 
return  in  the  event  that  a  favorable  year  is  experienced 
subsquent  to  any  increase  in  the  rates. 

Q.  Mr.  McElfresh,  you  stated  a  few  moments  ago  tliat 
the  nine  hundred  thousand  dollars  requested  by  the  com¬ 
pany  would  not  give  a  six  percent  rate  of  return  on  the 
weighted  rate  base. 

Have  you  determined  what  amount  of  return  would  be 
required  to  give  a  six  percent  rate  of  return  on  the 
680  amount  shown  on  line  15  of  your  Exhibit  21? 

Commissioner  Lauderdale:  You  don’t  mean  rate  of  re¬ 
turn,  do  you? 

Mr.  Harrison:  How  much  return  would  be  required  to 
give  six  percent  on  that  amount? 

The  Witness:  Yes.  It  would  take  an  additional  return 
of  $590,366.82,  that  is,  an  increase  in  the  net  operating 
revenues  to  provide  that  return. 

Now,  the  increase  in  gross  which  is  necessary  to  provide 
that  amount  of  net  would  be  $1,044,158.  That  is  af^er 
allowance  for  D.  C.  gross  receipts  taxes,  D.  C.  income  taxps, 
and  federal  income  taxes.  | 

By  Mr.  Harrison :  j 

Q.  That  is  why  I  asked  you  that  question.  You  stated 
that  consideration  might  be  given  to  a  smaller  increase  th^n 
that  requested  by  the  company,  or  condition  the  increase 
that  might  be  granted,  to  provide  for  a  recovery  of  exedss 
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under  more  favorable  conditions.  Which  of  these  pro¬ 
cedures  would  you  recommend  to  the  Commission  in  consid¬ 
eration  of  this  case? 

A.  I  would  recommend  approval  of  the  increase  requested 
by  the  company  conditioned  upon  recovery  of  any  excess 
return. 

Q.  Will  you  explain  what  you  mean  by  recovery  of  excess 
return  ? 

A.  I  had  in  mind  the  principle  incorporated  in  the 
681  modified  sliding  scale  plan  adopted  by  this  Commis¬ 
sion  for  use  in  connection  with  the  regulation  of  the 
rates  charged  for  electric  service  by  the  Potomac  Electric 
Power  Company.  Such  a  plan  is  particularly  well  adapted 
to  the  operations  of  this  company  by  reason  of  the  substan¬ 
tial  effect  that  the  weather  exercises  upon  this  company’s 
return. 

I  would  hestitate  to  recommend  the  adoption  of  a  plan 
premised  on  D.  C.  operations  only,  pending  a  study  of  the 
possibilities  of  rate  making  on  a  system  basis  in  cooperation 
with  the  Marvland  and  Virginia  Commissions,  which  the 
staff  of  this  Commission  and  the  Maryland  and  Virginia 
Commissions  have  been  directed  to  make. 

A  plan  premised  on  D.  C.  operations  alone  would  perpet¬ 
uate  the  allocation  problem,  which  problem  should,  in  my 
opinion,  be  eliminated  if  at  all  possible. 

•  •••••• 

683  Q.  I  want  to  go  back,  then,  to  Exhibit  No.  19  for 
a  moment,  and  ask  you  about  the  amount  which  is  in¬ 
cluded  for  unrecovered  cost  of  abandoned  plant. 

I  believe  you  stated  that  is  provided  for  in  Account  141, 
extraordinary  property  losses? 

A.  Yes,  that  is  correct. 

Q.  Will  you  explain  why  that  was  done  and  the  necessity 
for  the  allocation  of  the  unrecovered  cost  of  the  abandoned 
plant? 

A.  The  item  of  unrecovered  cost  of  abandoned  plant 
arises  by  reason  of  the  fact  that  the  depreciation  reserve 
which  had  been  accrued  substantially  in  accordance  with 
the  directions  of  this  Commission  was  not  adequate  to 
provide  for  loss  when  it  was  sustained. 
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In  view  of  that  fact,  the  Commission  authorized  the  com¬ 
pany  to  treat  the  unrecovered  loss  on  this  plant  and  prop¬ 
erty  as  an  extraordinary  property  loss  and  to  write  that  loss 
off  over  a  ten-year  period. 

684  It  is  simply  unrecovered  investment  under  the  in¬ 
vestment  theory  of  rate  regulation,  and,  as  such,  it  is 
my  firm  belief  that  it  is  a  proper  component  of  the  rate  base. 

Mr.  Roberts:  May  I  hear  that  part  of  your  answer? 

By  Mr.  Harrison: 

Q.  Have  you  finished  your  answer  ? 

A.  No. 

Mr.  Roberts :  I  beg  your  pardon. 

The  Witness :  As  to  the  treatment  of  this  item  by  juris¬ 
dictions,  the  abandoned  plan  was,  during  its  entire  existence, 
used  in  the  furnishing  of  gas  service  both  to  the  District 
and  to  the  Maryland  and  Virginia  companies.  Therefore, 
I  think  it  is  wholly  proper  and  equitable  that  those  compa¬ 
nies  should  share  in  the  cost  of  this  item. 

Bv  that  I  mean  that  until  it  has  been  recovered  there 
should  be  a  return  paid  on  it,  and  that  the  recovery  itself 
should  be  treated  as  a  cost  of  service. 

Mr.  Roberts:  I  wanted  to  hear  the  first  part  of  the 
answer. 

Mr.  Harrison :  Do  you  want  to  hear  the  answer  read  back? 

Mr.  Roberts :  It  is  too  long  to  hear  it  all  back. 

(Thereupon,  the  requested  portion  of  the  pending  answer, 
as  heretofore  recorded,  was  read  by  the  reporter,  as  fol¬ 
lows:) 

685  “The  item  of  unrecovered  cost  of  abandoned 
plant  arises  by  reason  of  the  fact  that  the  depre¬ 
ciation  reserve  *  * 

Bv  Mr.  Harrison : 

Q.  Now,  Mr.  McElfresh,  you  stated  that  the  depreciation 
reserve  was  not  adequate  to  recover  the  unrecovered  cost. 
Will  you  state  why  that  is  true? 

A.  There  is  a  long  story  behind  that,  Mr.  Harrison.  I 
think  it  is  pretty  fully  set  forth  in  the  opinion  of  the  Com- 
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mission  in  order  No.  3487.  That  opinion  gives  a  com¬ 
plete  history  of  the  depreciation  practices  of  this  company, 
and  it  sets  forth  generally  that  the  accrual  rates  in  large 
measure  have  been  controlled  by  the  Commission. 

That  being  so,  it  was  set  forth,  I  believe,  in  that  opinion 
that  it  was  only  equitable  that  this  amount  should  be  treated 
as  an  extraordinary  property  loss  and  recovered  over  a 
future  period. 

Q.  If  I  understand  your  answer,  it  is  that  under  the 
sliding  scale  plan  there  was  not  sufficient  accrual  each  year 
for  the  depreciation  of  that  property;  is  that  correct? 

A.  That  is  true  with  respect  to  the  sliding  scale  plan 
and  also  with  respect  to  the  accruals  prior  to  that  time. 

It  cannot  be  laid  wholly  to  the  sliding  scale  plan,  although 
I  will  say  that  I  think  the  rate  established,  the  ao- 
686  crual  rate  established  by  the  sliding  scale  plan,  was 
somewhat  inadequate,  particularly  the  provision  that 
provided  for  a  decrease  from  one  and  three-quarters  per¬ 
cent  to  one  and  one-quarter  percent,  when  the  reserve  bal¬ 
ance  exceeded  ten  percent  of  the  rate  base. 

Q.  Was  the  allocation  that  you  have  made  of  that  prop¬ 
erty  made  because  it  was  used  for  services  both  in  the 
District  of  Columbia,  as  well  as  in  the  outlying  jurisdictions 
in  Maryland  and  Virginia  ? 

A.  Yes,  it  was  so  used  during  its  entire  existence. 

Of  course,  it  was  used  to  a  greater  extent  for  the  District 
in  the  earlier  years. 

I  might  add  that  that  is  the  reason  why  we  used  a  sales 
factor  for  the  last  full  year  of  mixed  gas  operations,  namely, 
the  year  ended  June  30, 1946,  in  allocating  this  item. 

•  •••••• 

692  A.  The  method  that  we  used  is  very  brief.  I  thought 
I  had  explained  that  when  I  said  that  we  had  arrived 
at  a  figure  4.6  percent  less  than  Mr.  Ritenour. 

We  took  the  year  1947,  the  average  sales  per  meter,  the 
average  therm  sales  per  meter,  and  applied  to  that  the 
average  number  of  meters  in  service  during  that  twelve- 
month  period.  That  is  a  quick  method,  but  I  think  it  is 
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fairly  accurate,  as  indicated  by  the  closeness  to  Mr.  Biten- 
our’s  figure  which  was  the  result  of  a  very  involved  and 
lengthy  computation,  to  arrive  at  the  additional  therms 
that  we  used. 

We  reviewed  that  computation  and  we  found  no  serious 
bugs  in  it.  Therefore,  we  have  used  his  more  precise 
figure  rather  than  our  more  or  less  horseback  figure. 

Now,  the  development  of  the  cost  was  simply  to  take  the 
estimated  therms  which  would  be  sold  to  customers  and 
add  the  unaccounted  for  factor  of  6.27  percent  instead  of 
the  19.5  percent  added  by  Mr.  Ritenour. 

Q.  But  basically  what  system  of  departure  from  normal 
did  you  use?  What  temperature  and  degree  day  source  did 
you  use  in  your  computation  of  the  adjusted  weather? 
693  A.  As  I  said,  the  year  1947  was  very  close  to  the 
twenty-year  average. 

Q.  You  took  that  as  the  twenty-year  average? 

A.  As  representative  of  the  twenty-year  average.  We 
compared  the  degree  days  during  that  year  with  the  twenty- 
year  average,  and  that  was  so  close  that  we  thought  it  ^ras 
reasonable  to  use  that  as  a  basis  for  the  use  per  metei'. 

We  got  that  use  per  meter  and  applied  it  to  the  avemge 
number  of  meters  in  use  during  that  period. 

Q.  Did  you  use  any  adjustments  for  the  difference  in  con¬ 
sumption  as  a  result  of  space  heating  and  so  forth  over 
vour  twenty-year  average? 

^  A.  No. 

Q.  You  didn’t  make  any  direct  computation,  then,  of  the 
difference  between  temperature  conditions  on  quantities  of 
natural  gas  received  by  the  company  and  the  actual  sales 
per  meter  on  a  calendar  month  basis,  did  you  ? 

A.  No. 

Q.  Yours  is  a  calendar  month  basis;  that  is,  sales  ])er 
meter  for  a  given  month? 

A.  For  the  year.  We  took  the  year,  the  whole  year. 

Q.  Didn’t  you  adjust  for  the  winter  months? 

A.  Oh,  yes.  We  had  a  full  twelve-month  cycle,  two  se])a- 
rate  heating  seasons,  but  nevertheless,  a  full  twelve-month 
cycle. 
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694  Q.  You  made  no  adjustment  for  the  affect  on  the 
natural  gas  rate  under  the  contracts  due  to  the  dif¬ 
ference  in  consumption? 

A.  No,  we  used  the  average. 

697  Recross-Examination. 

By  Mr.  Kirby: 

Q.  Mr.  McElfresh,  at  what  composite  rate  has  the  com¬ 
pany  been  accruing  depreciation  under  the  sliding  scale 
for  company  purposes? 

A.  You  said  “under  the  sliding  scale  and  company  pur¬ 
poses’^? 


(Continued  on  page  209) 
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Q.  No,  for  the  company  purposes  under  the  sliding  sca|e. 
What  was  the  composite  basis? 

A.  Under  the  sliding  scale,  an  accrual  rate  of  1.75  per¬ 
cent  of  the  rate  base  was  in  elfect.  That  rate  was  estab¬ 
lished  with  the  establishment  of  the  sliding  scale  rate  in 
1935.  [ 

Now,  that  was  the  total  rate  base  including  land,  work¬ 
ing  capital,  cash,  materials,  and  supplies,  as  well  ^s 
698  tlie  ditference  between  the  cost  and  value  of  laijid 
which  was  also  in  the  rate  base.  | 

Now,  that  rate  was  also  used  for  corporate  purposes 
until  1940,  but  with  the  adoption  of  the  new  system  jjf 
accounts,  the  revised  system  of  accounts  issued  by  tljie 
Federal  Power  Commission  and  adopted  by  this  Commis¬ 
sion,  the  company  requested  and  received  authority  fro^ 
this  Commission  to  use  the  corporate  rate  of  2.2  percejit 
of  depreciable  property,  but  that  vras  not  used  during  tljie 
existence  of  the  sliding  scale  arrangement  in  fixing  rat^s. 

The  1.75  percent  rate  was  still  used  for  rate-making  pi^r- 
poses  from  1940  through  1947. 


726  Bv  Mr.  Berrv: 

•>  * 

Q.  Mr.  McElfresh,  what  was  the  rate  of  return  whiih 
the  Public  Utility  Commission  has  allowed  Washingtcin 
Gas  Light  Company  in  its  official  determination  by  tljie 
Commission? 

Mr.  Roberts :  Objection ;  it  was  established  on  the  sliding- 
scale  method,  and  that  is  not  applicable  here. 

Mr.  Berry:  Mr.  Chairman,  this  calls  for  a  statement  bf 
historical  fact,  which  is  in  the  record,  the  proceedings  <|)f 
which  have  been  incorporated  in  this  proceeding.  j 

Chairman  Flanagan:  Your  statement  is  incorrect,  Mr. 
Roberts.  The  witness  may  answer  that  question. 

727  The  Witness:  The  Commission  fixed  a  rate  of 
return  of  6  per  cent  in  a  proceeding  under  the  sliding- 

scale  arrangement,  I  believe,  in  1944.  It  was  based  upon 
a  study  of  the  cost  of  capital  to  the  Company  at  that  time 
and  was  an  independent  determination  of  a  reasonable  rai 
of  return. 
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Mr.  Eoberts:  I  now  move  to  strike  on  the  ground  that 
the  witness,  in  his  answer,  did  state  that  it  was  a  deter¬ 
mination  based  on  the  sliding-scale  method  and  the  rate 
of  return  on  the  sliding-scale  method  is  not  an  appropriate 
rate  of  return  to  be  considered  under  the  usual  method  of 
fixing  rates,  or  the  minimum  fair  return  to  the  Company. 

Chairman  Flanagan:  Your  ground  is  misstated,  Mr. 
Roberts.  That  answer  will  not  be  stricken. 

Mr.  Reporter,  please  read  back  Mr.  McElfresh’s  answer. 

(The  record  was  read  by  the  reporter.) 

Mr.  Berry:  It  was  an  entirely  satisfactory  answer.  It 
was  a  sliding-scale  method,  but  it  was  an  independent 
determination,  Mr.  Chairman. 

Chairman  Flanagan:  That  is  a  historical  fact. 

Mr.  Roberts:  You  have  ruled,  Mr.  Chairman. 

Chairman  Flanagan:  The  Commission  has  ruled,  Mr. 
Roberts. 

•  •••••• 

737  By  Mr.  Kirby: 

Q.  Do  you  consider  that  the  twelve  months’  period  ended 
June  30,  1939,  has  particular  significance? 

A.  Yes,  I  think  that,  as  a  historical  record  of  the  opera¬ 
tions  of  the  company,  this  twelve-months’  period  is  a  good 
indication.  The  facts  shown  in  the  past  ten-year  period 
indicate  the  development  and  trend  of  the  natural  gas 
business  in  Washington. 

Q.  I  am  asking  you  whether  you  think  the  period  ended 
June  30, 1939,  in  your  opinion,  has  particular  signifi- 

738  canoe,  that  is,  the  twelve-month  period  ended  that 
date. 

Mr.  Berry :  Mr.  Kirby,  do  you  mean  that  period  as  com¬ 
pared  with  any  other  period,  or  the  other  period  set  forth 
in  the  exhibits? 

Mr.  Kirby:  I  am  considering  just  that  particular  period. 

Mr.  Berry:  Just  that  twelve-month  period? 

Mr.  Kirby:  Yes. 

The  Witness :  Each  of  the  periods  ended  June  30,  1939, 
through  1947,  were  periods  on  which  determination  of  earn- 
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ings  have  been  made  officially  in  prior  years.  The  twelve- 
month  period  ended  June  30, 1939,  together  with  the  periods 
ending  that  date  in  1940, 1941,  1942,  and  so  on,  would  show 
what  the  trend  has  been  during  this  ten-year  period. 

By  Mr.  Kirby ; 

Q.  Well,  now,  in  other  words,  am  I  to  gather  from  w^t 
you  say  that  the  answer  to  my  question  is  that  that  period 
has  no  significance  to  you  at  all?  | 

A.  Oh,  no ;  I  think  it  is  quite  significant.  j 

Q.  Then  could  you  tell  me,  please,  what  the  significance 
of  that  period  ended  June  30,  1939  is,  in  your  opinion?  i 

A.  It  shows  the  results  of  operations  of  the  gas  businbss 
in  Washington  during  that  period.  Column  B  shows  it  ifor 
the  next  period,  and  column  C  shows  it  for  the  nlext 

739  period.  I 

We  have  a  trend,  and  that  is  one  of  the  years  in  the 
period  covered. 

Q.  So  that  you  only  treat  that  as  the  end  of  a  year,  i:he 
same  as  you  treat  the  end  of  other  years,  and  you  attach  no 
significance  to  that  other  than  that  it  is  the  end  of  a  year  ? 

A.  I  attach  significance  to  it  as  I  do  each  of  the  other 
periods  shown  as  a  part  of  the  historical  development  of  nhe 
business  in  Washington. 

Q.  Now,  will  you  please  refer  to  your  Exhibit  No.  11  j’or 
identification  ? 

A.  Yes. 

Q.  On  line  29  of  that  exhibit  you  show  a  rate  of  return  of 
7.46  percent  for  the  1939  period,  do  you  not,  Mr.  Ritenour? 

A.  That  is  correct.  | 

Q.  With  earnings  at  a  level  of  7.46  percent  under  ^he 
sliding  scale,  rates  to  customers  generally  would  be  reduced? 

A.  That  is  correct. 

Q.  Now,  will  you  please  refer  to  column  L  of  Exhibit 
No.  lit  j 

A.  Yes. 

Q.  There  you  show  the  percent  increase  for  the 

740  twelve  —  ended  May  31, 1949,  over  the  twelve  mont^ 
ended  June  30,  1939;  is  that  correct? 
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A.  Yes,  the  comparison  is  for  the  beginning  and  the  end¬ 
ing  period. 

Q.  On  line  19,  under  the  heading  “Total  Amortization 
and  Depreciation  Expense’’,  you  show  for  1939  a  total  of 
$360,619;  is  that  correct? 

A.  That  is  correct. 

Q.  And  for  the  year  1947  you  show  a  total  of  $435,738; 
is  that  correct? 

A.  That  is  correct. 

Q.  It  is  a  fact,  is  it  not,  that  you  show  a  total  amortiza¬ 
tion  and  depreciation  expense  figure  of  $1,393,600  for  the 
twelve  months  ended  May  31,  1949? 

A.  That  is  correct. 

But,  as  pointed  out  on  Exhibit  15,  a  portion  of  that 
depreciation  has  been  allocated  to  cost  of  gas  supplied  cur¬ 
rently  and  is  so  shown  on  Exhibit  15. 

Q.  It  is  a  fact,  is  it  not,  that  this  is  the  amortization  and 
depreciation  shown  on  this  exhibit? 

A.  Not  entirely.  That  figure  includes  accelerated  depreci¬ 
ation  in  the  amount  of  $328,000,  and  it  includes  amortization 
of  natural  gas  conversion  costs,  which  is  not  depreciation. 

Q.  However,  it  is  the  total  figure  shown,  is  it  not? 
741  A.  It  is  just  as  I  have  labeled  it,  “Total  Amortiza¬ 
tion  and  Depreciation”,  on  line  19.  It  contains  these 
several  elements. 

Q.  This  figure  of  $1,393,600  for  the  twelve  months  ended 
May  31,  1949,  is  an  increase  of  $957,862,  or  about  hvo  hun¬ 
dred  and  twenty  percent  over  the  twelve  months  ended 
June  30, 1947? 

A.  I  haven’t  figured  the  percentage.  However,  I  know, 
the  figure  of  $1,393,600  in  column  K  is  not  entirely  com¬ 
parable  with  the  figure  in  column  A  inasmuch  as  the  amorti¬ 
zation  of  natural  gas  conversion  and  accelerated  conversion 
are  not  in  the  first  figure. 

Q.  Now,  this  Exhibit  No.  11  is  a  comparative  statement, 
is  it  not,  Mr.  Ritenour,  for  the  i)eriod  which  is  shown  there? 

A.  Yes. 

Q.  Now,  this  amount  of  $1,393,600  is  also  an  increase 
of  $1,032,981,  or  about  two  hundred  and  eighty-five  percent 
over  the  twelve  months  ended  June  30,  1939;  is  that  not 
correct  ? 
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Mr.  Berry;  An  increase  over  what,  Mr.  Kirby?  I  don^t 
believe  I  heard  you  say. 

Mr.  Kirby ;  Over  the  total  amortization  and  depreciatio]i. 

The  Witness ;  If  you  compare  those  figures  alone, 
742  without  regard  to  the  detailed  content,  the  percentage 
relationship  between  those  figures  is  probably  about 
as  you  have  stat^.  I  haven’t  made  the  calculation,  but  I 
think  that  is  approximately  correct.  | 

By  Mr.  Kirby :  j 

Q.  This  exhibit  is  supposed  to  be  a  comparative  state¬ 
ment,  is  it  not,  for  the  years?  j 

A.  It  is  supposed  to  be  a  comparative  statement.  .aJs 
has  been  explained,  the  elements  contained  in  it  have  beei 
classified  on  a  more  comprehensive  basis  and  restated  oi 
Exhibit  15,  as  explained  in  the  direct  testimony. 

On  that  basis,  the  normal  depreciation  shown  on  line 
12  of  Exhibit  15  is  increased  from  $402,000  in  1939  to  $556,00|) 
for  the  twelve  months  ended  May  1949,  an  increase  of 
about  $152  thousand.  | 

Q.  It  is  a  fact,  isn’t  it,  that  this  increase  of  approximatel;jr 
one  million  dollars  in  amortization  and  depreciation  ex|- 
pense  results  from  the  changeover  from  manufactured  ga^ 
to  straight  natural  gas  ?  | 

A.  That  is  correct,  and  is  shown  on  Exhibit  15. 


Otis  H.  Ritenouk  ;  j 

746  Q.  Mr.  Ritenour,  the  East  Station  facilities  havij 
been  completely  modified  so  that  they  are  capable! 
of  producing  a  high  BTU  manufactured  gas,  have  they  nott 

A.  Yes. 

Q.  Hovr  much  high  BTU  gas  was  manufactured  at  East 
Station  during  the  twelve  months  ended  May  31,  1949? 

A.  I  would  have  to  consult  with  one  of  our  engineers 
before  answering  that  question.  I  don’t  happen  to  have 
the  figure  in  mind. 
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Mr.  Berry:  May  it  please  the  Commission,  it  may  not 
be  within  the  scope  of  the  direct  examination,  but  I  don’t 
raise  any  objection  to  it. 

Chairman  Flanagan:  Can  that  figure  be  furnished? 

Mr.  Berry:  Could  you  furnish  the  figure  now? 

Mr.  Roberts:  That  would  be  from  June  1,  1948,  to  May 
31,  1949. 

Mr.  Berry:  Mr.  Commissioner,  we  have  the  informa¬ 
tion  available,  and  we  can  furnish  it  through  Mr.  Noyes, 
the  vice-president,  or  I  can  relay  the  information  he  gave. 

(Continued  on  page  211) 
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Chairman  Flanagan:  Insert  it  in  the  record.  You  may 
state  it  if  you  wish,  Mr.  Berry. 

Mr.  Berry:  The  information  is  that  in  the  twelve- 
months’  period  ended  May  31,  1949,  no  gas  was  pro- 
747  duced  at  the  East  Station  due  to  the  mild  winter. 

Gas  was  produced  there,  however,  in  the  calendar 
year  1948. 

757  By  Mr.  Kirby: 

Q.  Just  now,  as  a  general  question,  Mr.  Ritenour,  one 
which  I  think  would  come  under  your  general  scope  and 
your  knowledge  as  comptroller  of  the  corporation,  is  it  your 
opinion  that  you  will  have  available  straight  natural  gas 
supplied  to  your  consumers  in  the  future? 

A.  Yes,  I  expect  that  we  will. 

Q.  The  company  expects,  does  it  not,  a  continued  growth 
in  the  gas  business  brought  about  by  the  growth  in  the 
number  of  houses,  apartments,  and  commercial  establish¬ 
ments  using  gas,  together  with  an  increase  in  the  use  of  gas 
for  space  heating  due  to  the  change  from  other  types  of 
space  heating  to  the  use  of  gas  ? 

A.  We  hope  that  our  business  will  continue  to  grow,  yes. 

Q.  That  is,  of  course,  the  expectation  of  the  company? 

A.  Yes,  we  hope  that  it  will. 

Q.  Now,  I  refer  again  to  Exhibit  11,  line  18,  column  K, 
which  lists  property  losses  charged  to  operations.  There 
you  show  an  item  of  $240,390  for  the  twelve-month  period 
ended  May  31, 1949.  Does  that  figure  represent  the  amount 
of  amortization  on  a  ten-year  basis  of  the  un- 

758  recovered  original  cost  resulting  from  the  dis¬ 
mantling  and  abandonment  of  the  manufactured  gas 

production  facilities  at  the  West  Station  and  the  Takoma 
Station? 

A.  The  West  Station,  the  Takoma  Station,  and  a  small 
amount  at  the  East  Station. 

Q.  Mr.  Ritenour,  the  manufactured  gas  production 
facilities  of  West  Station  and  Takoma  Station  were  aban¬ 
doned  and  dismantled  as  a  result  of  the  introduction  of 
straight  natural  gas,  were  they  not? 
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A.  That  is  correct. 

Q.  And  the  manufactured  gas  production  facilities  of 
West  Station  and  Takoma  Station  are  gas  property  no 
longer  used  and  useful  in  the  public  service;  is  that  not  so? 

A.  That  is  correct  so  far  as  the  property  itself  is  con¬ 
cerned,  the  physical  property. 

Q.  Would  you  now  refer,  please,  to  line  36,  column  K,  of 
Exhibit  11? 

A.  I  would  like  to  explain,  however,  that  the  investment 
that  we  are  talking  about  is  still  unrecovered.  The  physical 
property  is  no  longer  in  existence,  but  the  investment  in 
that  property  is  stiU  unrecovered. 

That  is  what  this  item  refers  to. 

Q.  The  property,  however,  is  no  longer  used  or  useful 
in  the  public  service  at  this  time  ? 

A.  The  physical  property  itself,  no,  but  the  invest- 
759  ment  is  still  unrecovered. 

Q.  Now,  please,  again,  if  you  will  refer  to  Exhibit 
11,  line  36,  column  K,  you  will  note  that  there  you  include 
in  the  average  investment  extraordinary  property  losses 
net  in  the  amount  of  $1,862,946. 

A.  That  is  correct. 

Q.  Does  that  represent  the  unrecovered  original  cost  of 
the  abandoned  and  dismantled  gas  manufacturing  produc¬ 
tion  facilities  of  the  West  Station,  and  of  the  Takoma 
Station? 

A.  Those  two  stations,  and  some  small  amount  that  was 
not  located  at  those  stations,  but  is  in  the  same  category. 
It  is  the  unrecovered  original  cost  after  deducting  appli¬ 
cable  depreciation,  and  after  deducting  the  portion  which 
has  been  amortized  since  January  1, 1948. 

It  is  the  average  unrecovered  balance  for  the  twelve 
months  ended  Mav  1949. 

Mr.  Kirby:  That  is  all  I  have  of  Mr.  Ritenour  at  this 
time.  The  balance  of  the  questions  we  will  reserve  for  the 
technical  witness. 

•  •••••• 
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780  Mr.  Berry:  Mr.  Chairman,  I  don’t  want  to  argn 
the  merits  o-  the  whole  case  at  this  time,  but  I  do  wan 

to  state  that  we  object  to  this  line  of  questioning  because 
the  company  has  not  asked  for  a  full  determination  of 
given  rate  of  return  upon  a  rate  base  established  under  thb 
Act  of  March  4,  1913,  and  the  laws  which  have  followep 
that  to  the  present  time. 

We  have  come  in  and  asked  for  a  temporary,  an  emeij 
gency  increase,  relief  needed  at  present,  and  not  for  ^ 
full  determination  of  all  rates. 

If  this  is  to  be  a  full  valuation  and  rate  cas 

781  under  the  statute,  I  think,  then,  that  we  should  have 
a  separate  proceeding,  and  an  opportunity  to  pre 

pare  for  that  and  offer  all  of  the  evidence  which  is  callep 
for  bv  the  statute. 


810  Chairman  Flanagan :  V ery  well. 

We  will  now  state  for  the  record  those  points  which 

you  may  wish  to  cross-examine  upon,  which  you  think  mav 
be  relevant,  and  we  will  see  whether  or  not  they  are,  so  thalt 
the  Company  will  not  come  in  and  face  a  lot  of  questions  on 
which  it  is  not  prepared. 

Can  vou  do  it  in  that  form? 

Mr.  Roberts :  Does  anybody  else  want  to  go  first  ? 

Mr.  Kirby;  Mr.  Commissioner,  as  far  as  we  are  concerned, 
I  think  all  points  have  been  disclosed  today  that  we  intenji 
to  cover. 

Mr.  Berry:  Shall  we  assume,  then,  that  the  question^ 
you  asked  which  have  been  held  over  are  indicative  cjf 
the  types  of  additional  information  that  you  would  lik^ 
to  have  us  prepare  when  we  resume? 

Mr.  Kirby:  Those  same  questions,  yes;  of  course  the;^ 
may  be  slightly  enlarged. 

Chairman  Flanagan:  Mr.  O’Dea,  do  you  wish  to  statb 
your  position? 

Mr.  O’Dea;  I  will  have  to  study  the  record  first.  Mil*. 
Chairman. 

Mr.  Roberts :  Subject  to,  and  reserving  the  right  tb 

811  cross-examine  on  any  development  which  occurs  i:i 
connection  with  the  witness’s  answer,  and  limiting 
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iny  answer  to  those  questions  on  which  the  company  could 
have  occasion  for  preparation  in  the  intervening  period, 
the  subjects  which  we  would  like  to  cover  wdll  include  the 
elimination  from  the  plant  of  the  Washington  Gas  Light 
Company  of  excessive  and  unused  property,  including  mains, 
including  property  used  directly  or  indirectly  for  mer¬ 
chandising  or  jobbing  or  for  the  facilities  in  connection 
therewith,  or  property  which,  although  carried  as  standby, 
may  not  be  essential  to  the  further  operation  of  the  Com¬ 
pany. 

We  would  like  to  examine  the  Company  witnesses  on 
sources  of  supply  of  natural  gas,  the  quantities  available 
physically,  in  storage,  and  in  storage  and  mains. 

Chairman  Flanagan:  Now,  on  that  point  there,  what  has 
that  to  do  with  a  rate  case  ? 

Mr.  Roberts:  It  has  to  do  with  the  question  of  whether 
or  not  they  should  not  retire  each  plant  now\ 

Mr.  Berr\’:  What  does  that  have  to  do  with  the  rate 

•• 

case? 

Mr.  Roberts:  That  has  to  do  wdth  the  rate  of  return 
which  is  to  be  computed  on  a  proper  base,  if  some  of  those 
things  were  out.  We  will  endeavor  to  show  that  the  Com¬ 
pany’s  present  and  projected  contracts  will  have  more  than 
adequate  gas  from  diverse  main  sources  to  eliminate  the 
necessity  for  standby,  and  that  there  is  no  financial 
812  advantage — I  mean  to  the  people  of  the  District  of 

Columbia — in  topping  with  East  Plant. 

As  to  accounting,  we  will  seek  to  examine  as  to  the  net 
return  of  the  Company  throughout  the  period  of  years  in 
wliich  depreciation  reserve  might  have  been  accrued  for 
all  plants  presently  abandoned  and  retired. 

As  to  income  tax,  we  will  seek  for  the  period  of  the  last 
ten  years  to  examine  as  to  the  actual  payments  of  Federal 
and  District  of  Columbia  income  taxes,  including  adjust¬ 
ments  from  year  to  year,  prorated,  as  distinct  from  the 
accruals  and  adjusted  accruals  of  the  Company. 

As  to  merchandising,  we  will  desire  to  know  the  actual 
duties  within  the  District  of  Columbia  and  elsewhere  of 
persons  directly  employed  and  persons  in  supervisory  and 
management  positions  partially  employed  in  merchandising 
and  jobbing. 
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We  will  seek  a  breakdown  of  the  amounts  charged  to 
operating  expense  for  service  and  maintenance  which  sire 
attributable  to  the  procurement  and  maintenance  of  cus¬ 
tomers  for  merchandising  and  jobbing. 

Chairman  Flanagan:  You  sav  “breakdown” — for  what 
period? 

Mr.  Roberts :  I  think  the  period  1948  would  be  adequate. 
We  do  not  have  any  preliminary  figures  on  anything 

813  except  1948. 

The  Company  includes  in  its  operating  expenses 
an  amount  in  excess  of  $1,000,000  for  services  perfonred 
on  customers’  premises.  We  want  to  know  the  extent  to 
which  that  is  normal  maintenance  of  customer  service  and 
the  extent  to  which  it  is  extraordinary  installation  costs  and 
extraordinary  customer  goodwill  maintenance,  or  compe  ti¬ 
tive  maintenance  for  merchandising. 

We  will  have  some  information  which  we  will  sup])ly 
affirmatively  on  the  same  matter. 

We  want  to  examine  on  the  basis  of  the  Company’s 
claims  as  to  reasonable  rate  of  return. 

Chairman  Flanagan:  Just  what  do  you  mean  by  exam¬ 
ining  the  company’s  claims  as  to  a  reasonable  rate  of  return? 

Mr.  Roberts:  Something  other  than  the  witness’s  state¬ 
ment  that  6  per  cent  is  the  basis  of  his  computation,  and 
we  want  to  know  on  what  basis  the  Company  is  claiming 
that  6  per  cent  is  necessary  to  maintain  credit,  or  in  exc<;ss 
of  6  per  cent.  If  this  witness  made  that  determination, 
this  is  the  witness.  If  not,  we  would  like  to  know  which 
^vitness  did  make  that  determination  and  we  will  examine 
him. 

Chairman  Flanagan:  The  6  per  cent  rate  of  rctuni  vas 
established  by  this  Commission. 

Mr.  Roberts :  The  company  claims  in  this  case  whate\  er 
it  claims.  It  could  claim  10  per  cent. 

814  Chairman  Flanagan:  Just  so  that  we  have 
understanding  of  what  you  plan  to  delve  into, 

don’t  think  the  company  has  claimed  6  per  cent. 

Mr.  Berry:  Mr.  Roberts  is  stating  the  idea  that  the 
application  speaks  for  itself  and  that  it  cannot  be  turn 
into  something  else. 

Chairman  Flanagan :  Go  on. 


an 
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Mr.  Roberts:  That  is  right.  As  to  the  depreciation,  we 
would  like  to  have  made  available  for  the  record  the  study 
jointly  available  to  the  Company  and  the  Commission, 
and  which  was  used  by  the  Commission’s  witness  for  the 
distribution  of  its  accrued  depreciation,  in  which  he  referred 
to  several  items  as  reserve  requirement  study. 

We  'would  like  to  examine  as  to  the  reserve  requirements 
of  the  Company  as  of  the  current  time  on  the  basis  of  that 
study. 

Chairman  Flanagan:  At  that  point,  the  summarization 
may  sound  as  to  though  it  could  be  simple,  or  that  it  could 
extend  into  months  of  investigation.  With  reference  to 
a  depreciation  study - 

Mr.  Roberts:  A  reserve  requirement  study.  My  under¬ 
standing  is  that  the  study,  from  the  explanation  of  the 
witness,  is  a  specific  current,  or  reasonably  current  study 
of  the  reserve  requirements  of  the  Company,  which  is  so 
current  that  he  could  use  it  by  distribution  of  accounts 
815  bv  classification. 

Chairman  Flanagan:  That  was  covered  by  the 
order  referred  to  in  this  proceeding.  The  order  that  the 
Commission  issued  was  the  result  of  that  reserve  require¬ 
ment  study. 

Mr.  Roberts:  If  the  'witness  says  “I  have  distributed  by 
a  reserve  requirement  study  which  I  made”,  I  want  to  see 
that  reserve  requirement  study  and  to  examine  as  to  the 
method  which  was  used. 

Chairman  Flanagan:  At  this  point — and  you  can  go  on 

after  I  am  through — ^we  do  not  expect  you  nor  your  stall 

to  wait  until  we  reconvene  before  vou  examine  some  of 

* 

these  matters.  For  example,  that  reserve  requirement  study 
is  available. 

Mr.  Roberts:  Tomorrow  morning. 

Chairman  Flanagan:  I  think  you  get  what  I  mean. 

Mr.  Roberts:  Yes,  sir. 

I  have  said  previously,  !Mr.  Chairman,  that  we  would 
make  no  effort  to  have  any  delay  at  all  upon  reconvening, 
as  far  as  we  are  concerned. 

Chairman  Flanagan :  There  is  probably  a  mass  of  detail 
which  your  staff  could  be  working  on. 

Mr.  Roberts:  Yes,  sir. 
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We  have  a  contention,  apropos  of  your  Honor’s  statenient 
as  to  the  reason  for  this  desire  to  present  these  matters  in 
advance,  which  is  unusual,  that  the  Company  cannot  cha  rge 
to  operating  expenses  any  sums  of  money  which  are 
816  expended  for  legal  purposes,  or  purposes  beyond 
the  corporate  powers.  Therefore,  we  will  ask  to 
examine  the  Comptroller,  if  he  is  available,  or  whoever  ,  the 
Company  says,  as  to  the  corporate  powers  of  the  Washi.ng- 
ton  Gas  Light  Company  or  its  subsidiaries,  with  res])ect 
to  merchandising,  jobbing,  advertising,  and  any  other 
activity  in  which  they  engage,  except  for  the  manufacture, 
transmission  and  distribution  of  gas. 

As  to  two  other  things  we  seek  to  examine  on,  one  is 
the  discounts  or  rebates  received  by  the  Company  on  ])ro- 
curement  of  merchandise  from  the  manufacturers,  and  dis¬ 
counts  and  rebates  paid  to  others  in  connection  with  the 
sale  of  merchandise  other  than  the  prices  usually  quoted, 
and  the  disposition  of  those  discounts  and  rebates. 

Those  are  all  I  can  think  of  at  the  moment. 

Mr.  Berry:  Mr.  Chairman,  the  Company  reserves:  of 
course,  its  right  to  object  to  the  introduction  of  evidence 
and  the  asking  of  questions  along  the  lines  w’hich  it  depms 
to  be  not  relevant  to  the  proceeding. 

Chairman  Flanagan;  The  Company  has  that  right,  yes, 


sir. 


Mr.  Roberts:  Mr.  Chairman,  may  I  go  otf  the  recjord 
for  a  moment,  please,  sir? 

Chairman  Flanagan;  Yes. 

(Discussion  off  the  record.) 


Chairman  Flanagan :  Is  there  anything  further  inow 
817  on  the  record?  I 

If  not,  we  will  recess  until  10:00  o’clock,  Septeipber 
19th,  subject  to  the  understanding  that  if  the  representa¬ 
tives  of  the  Federal  Government  are  free  for  appearance 
before  this  Commission  on  the  week  commencing  Sepfem- 
ber  12th,  they  will  notify  the  Commission  and  we  will  recon¬ 
vene  on  that  date,  rather  than  on  September  19th. 

(Whereupon,  at  4:35  o’clock  p.  m.,  the  hearing  was  re¬ 
cessed,  to  reconvene  at  10:00  o’clock,  September  19th, 
1949,  or  as  hereinabove  noted.) 


•  •••••• 
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823  Howard  B.  Noyes  was  called  as  a  witness  for  and 
on  behalf  of  the  Washington  Gas  Light  Company 

and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  examination. 

By  Mr.  Berry: 

Q.  Mr.  Noyes,  will  you  state  your  name  and  address  for 
the  record,  please? 

A.  My  name  is  Howard  B.  Noyes.  My  address  is :  Wash¬ 
ington  Gas  Light  Company,  11th  and  H  Streets,  North¬ 
west,  Washington,  D.  C. 

Q.  Will  you  state  your  position  with  the  Washington 
Gas  Light  Company? 

A.  I  am  Vice-President  of  the  Washington  Gas  Light 
Company. 

Q.  Do  you  occupy  an  executive  position  with  the  subsi¬ 
diaries  of  Washington  Gas  Light  Company? 

A.  Yes,  sir,  I  am  also  Vice-President  of  the  various 
subsidiaries  of  the  Washington  Gas  Light  Company. 

Q.  How  long  have  you  been  employed  by  the 

824  Washington  Gas  Light  Company? 

A.  I  have  been  in  the  employ  of  the  Washington 
Gas  Light  Company  since  May,  1940. 

Q.  And  your  employment  has  consisted  principally  of 
engineering  duties  for  the  company? 

A.  Yes,  sir.  At  that  time,  I  was  General  Superintendent 
of  the  Company,  which  position  I  held  until  I  was  elected 
Vice-President. 

Mr.  Berry:  Mr.  Chairman,  we  mil  qualify  Mr.  Noyes 
further,  if  that  is  deemed  desirable.  If  not,  we  w'ill  offer 
him  for  questions  at  this  time. 

Chairman  Flanagan:  Is  any  further  qualification  de¬ 
sired? 

Mr.  Kirby:  Nothing  further. 

Mr.  Roberts ;  Will  you  state  briefly  your  technical  train¬ 
ing  with  respect  to  gas  engineering,  please,  sir? 

The  Witness:  Yes,  sir.  I  am  a  graduate  of  Cornell  Uni¬ 
versity  with  a  degree  of  Civil  Engineer.  I  entered  the 
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public  utility  business  as  a  cadet  engineer  in  the  (p-as 
Department  of  the  Philadelphia  Electric  Company  at 
Philadelphia,  Pennsylvania. 

I  was  employed  in  various  categories  in  the  production 
and  gas  distribution  departments  of  that  company.  At 
the  time  I  left  the  organization  in  1938,  I  was  Gas  'En¬ 
gineer  in  the  Gas  Engineering  Department. 

825  From  the  early  part  of  1938  until  I  came  to  "Wa  sh- 
ington  in  1940,  I  was  Treasurer  and  Manager  of  the 

Manchester  Gas  Company  of  Manchester,  New  Hai^p- 
shire. 

Since  1940  my  affiliation  has  been  with  the  Washington 
Gas  Light  Company. 

Mr.  Roberts:  You  are  in  charge  of  the  engineering  (for 
the  Company  and  the  subsidiaries? 

The  Witness:  That  is  one  of  the  phases  which  cones 
under  my  general  administration;  yes,  sir. 

Mr.  Roberts:  Do  you  also  have  consulting  engineers 
that  you  use  in  connection  with  your  operations? 

The  Witness :  Not  normally ;  no,  sir. 

Mr.  Roberts:  What  were  your  relationships  with  Stone 
and  Webster  and  its  subsidiaries  in  connection  with  jthe 
conversion  ?  j 

The  Witness:  Prior  to  the  time  we  decided  to  change 
over  to  the  distribution  of  straight  natural  gas  in  this 
territory,  we  requested  the  services  of  the  Stone  and 
Webster  Service  Corporation  to  study  the  Washing1;on 
operating  situation  and  to  check  our  conclusions  with 
respect  to  our  decision  to  change  over  to  natural  gas. 

After  we  decided  to  change  over  to  natural  gas,  we 
utilized  the  services  of  a  subsidiary  company  of  Stone  and 
Webster;  namely.  Conversions  and  Surveys,  Incorporated, 
to  perform  the  major  portion  of  the  change-over  work. 

826  Mr.  Roberts :  Did  you  direct  that  work  or  was  1he 
work  performed  under  a  contract  with  specificaticns 

at  that  time? 

The  Witness:  It  was  a  combination.  There  was  a  con¬ 
tract  with  specifications,  and  work  was  done  under  my 
general  supervision. 

Mr.  Roberts:  W’ho  was  the  engineer  in  the  Company 
who  was  responsible  for  the  presentation  of  engineering 
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data  to  the  Federal  Power  Commission  with  regard  to  the 
supply  of  gas? 

The  Witness:  I  was. 

Mr.  Roberts:  Did  you  make  all  the  estimates? 

The  Witness:  They  were  made  under  my  general 
supervision. 

Mr.  Roberts:  Were  there  any  consulting  engineering 
services  utilized  in  connection  with  the  determination  of 
the  supply  or  in  connection  with  the  engineering  phases 
of  the  contracts? 

The  Witness:  No,  sir. 

Mr.  Roberts:  Were  you  the  engineer  who  was  respon¬ 
sible  for  the  modification  of  East  Plant? 

The  Witness :  That  came  under  my  general  supervision ; 
yes,  sir. 

Mr.  Roberts:  And  for  the  development  of  the  enricher 
process  there? 

The  Witness :  I  don’t  know  to  what  process  you  are 
827  referring. 

Mr.  Roberts :  I  am  referring  to  the  recent 
modernization  of  the  East  Plant  to  attain  a  high  heat  con¬ 
tent  gas. 

The  Witness:  Yes,  sir. 

That  is  not  an  enriching  process.  That  is  a  process 
for  the  production  of  oil  gas.  That  is  a  process  which  was 
developed  in  Washington  for  the  readaptation  of  that 
equipment. 

Mr.  Roberts:  And  you  were  the  engineer  on  it? 

The  Witness:  Yes,  sir. 

Mr.  Roberts :  Are  you  the  engineer  who  supervises  main¬ 
tenance  also? 

The  Witness:  Yes,  sir. 

Mr.  Roberts :  Thank  you. 

Cross-examination. 

By  Mr.  Kirby: 

Q.  Now,  Mr.  Noyes,  your  company’s  East  Station  was 
modernized  to  be  able  to  produce  high  Btu  manufactured 
gas  for  stand-by  peak  purposes  for  the  entire  system,  was 
it  not? 
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A.  Yes,  sir.  I 

Q.  Have  the  East  Station  production  facilities  been 
operated  for  peak  purposes  since  the  conversion  to  straight 
natural  gas? 

A.  Yes,  sir;  on  a  number  of  occasions. 

Q.  Can  you  give  us  those  dates? 

A.  The  dates,  Mr.  Kirby,  which  I  am  going  to  i^ve 

828  you,  represent  those  days  upon  which  it  was  neces¬ 
sary  for  us  to  produce  oil  gas  at  East  Station.  They 

do  not  include  such  days  as  we  may  have  made  oil  gas  for 
test  purposes. 

At  the  beginning  of  the  winter,  following  our  conver¬ 
sion,  we  ran  a  number  of  tests  down  there;  and  the  days 
I  am  giving  vou  do  not  include  such  dates.  I 

Q.  The  dates,  then,  that  you  are  going  to  give  me,  |  are 
just  those  for  stand-by  purposes?  1 

A.  For  stand-by  and  peak  shaving. 

Q.  Can  you  split  the  two  as  you  give  them  into  each 
purpose  ? 

A.  Generally  speaking,  when  we  produced  oil  gas  in  the 
winter  of  1947-1948  it  was,  in  every  case,  other  than  the 
times  when  we  produced  gas  for  test  purposes,  due  to  the 
fact  that  our  supplier  was  unable  to  supply  our  full  require¬ 
ments  of  natural  gas. 

On  one  of  the  days  there  was  a  pipe  line  break  which 
made  it  necessary  for  us  to  produce  a  large  quantity  of 
gas. 

On  another  day,  one  of  the  compressors  failed  at  the 
Boldman  Pumping  Station  which  curtailed  the  pipe  ].ine 
company’s  ability  to  supply.  j 

On  all  of  the  other  days,  it  was  due  to  the  inability  of 
the  natural  gas  company  to  put  sufficient  gas  into  the  jine 
to  give  us  our  full  requirements.  | 

Q.  Did  I  understand  you  to  say  that  was  for  the 

829  winter  of  1946-1947? 

A.  No,  for  the  winter  of  1947-1948,  the  first  winter 
following  our  conversion. 

Those  dates  are  December  11,  12,  13,  and  14,  1$47. 
January  14,  15,  16,  18,  24,  25,  26,  27,  28,  30,  and  31  of  1048. 
February  1,  3,  9,  10,  and  11  of  1948.  i 
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Mr.  Roberts:  Did  you  say  1,  3,  9,  and  not  8? 

The  Witness;  I  beg  your  pardon? 

Mr.  Roberts:  There  was  no  “8”? 

The  Witness:  For  February? 

Mr.  Roberts;  Yes. 

The  Witness:  No,  sir,  not  on  the  eighth. 

By  Mr.  Kirby: 

Q.  Does  that  complete  your  answer,  Mr.  Noyes? 

A.  Yes,  sir. 

Q.  Can  you  tell  me  now  for  how  many  hours  or  days 
such  facilities  have  been  operated  since  the  change-over? 

A.  No,  sir.  I  do  not  have  that  information,  Mr.  Kirby. 

The  reason  why  we  do  not  keep  a  record  of  that  sort 
is  the  fact  that  we  have  fourteen  oil  gas  sets  located, at 
East  Station.  Now,  it  is  possible,  for  instance,  to  run  one 
set  all  day  long  and  make  a  certain  amount  of  gas,  or 
you  can  run  two  or  three  sets  for  a  shorter  period  of  time. 

I  do  not  have  the  information  on  the  hours  for  each 
set. 

830  Q.  Can  you  tell  how  much  your  company  saved 
in  dollars  by  such  peak  shaving  operations? 

A.  As  far  as  our  actual  production  costs  are  concerned, 
we  did  not  save  any  money  by  our  peak  shaving  operations. 
That  is  due  to  the  fact  that,  under  our  present  contract; 
that  is,  the  price  provision  of  our  present  contract,  with 
the  Atlantic  Seaboard  Corporation,  it  is  not  economical 
for  us  to  peak-shave. 

On  the  other  hand,  however,  a  substantial  amount  of 
money  undoubtedly  was  saved  this  Company  as  well  as 
the  public  in  the  Washington  metropolitan  area  because 
if  we  had  not  peak-shaved  because  of  the  inability  of  our 
supplier  to  give  us  gas,  it  would  have  meant  that  on  many 
days  the  supply  of  natural  gas  for  Washington  would  have 
been  deficient  and  may  have  resulted  in  serious  interrup¬ 
tions  of  gas  service  to  our  customers. 

Commissioner  Lauderdale:  You  are  speaking  of  peak¬ 
shaving.  I  thought  I  understood  you  to  say  at  the  be¬ 
ginning  that  this  wasn’t  used  for  peak-shaving,  but  that 
it  was  used  to  supply  a  supply  of  gas  that  you  couldn’t 
otherwise  get  from  the  natural  gas  company. 
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The  Witness:  Our  oil  gas,  Mr.  Lauderdale,  is  available 
for  us  in  the  event  of  a  deficiency  in  the  supply  of  natu;:al 
gas,  and  it  is  also  available  for  use  in  the  event  the 
economics  of  the  situation  require  that  we  peak-shave 
instead  of  buying  the  top  incremental  portion  of  natuiral 
gas. 

831  If  it  is  determined  that  it  is  more  economical  f  or 
our  operations  that  we  produce  gas,  the  oil  gas 

process  is  available  for  that  type  of  operation. 

Commissioner  Lauderdale :  I  understand  that,  but  I 
understood  the  question  was  how  much  money  the  company 
saved  by  peak-shaving.  I  understood  that  there  hadn’t 
been  any  peak-shaving,  and  that  it  had  been  used  to  supply 
the  deficiencv. 

The  Witness:  From  that  standpoint,  your  statement  is 
correct.  It  actually  wasn’t  peak-shaving  from  the  stand¬ 
point  of  saving  money.  It  was  peak-shaving  from  ttie 
standpoint  of  the  fact  that  the  Atlantic  Seaboard  Corpora¬ 
tion  was  unable  to  supply  our  full  peak  requirements. 

i 

By  Mr.  Kirby: 

Q.  Do  you  use  the  terms  “peak-shaving”  and  “stand-by” 
synonymously? 

A.  Stand-by,  I  think,  is  usually  thought  of  in  terms  of 
an  interruption  in  the  service,  such  as  the  natural  gas  pipe 
line  break.  j 

Peak-shaving  can  be  used  in  two  ways.  You  might  have 
a  hypothetical  set-up,  as  a  typical  example,  where  a  pipe 
line  company  agrees  to  supply  a  certain  contract  quantity 
of  natural  gas  in  any’'  day  during  the  year.  On  days  whbn 
the  send-out  exceeds  that  quantity,  the  company  might 
peak-shave.  That  might  result  in  lower  costs  or  higher 
costs. 

Q.  Are  there  such  restrictions  in  your  contract? 

832  A.  There  are  no  such  restrictions  in  our  contract ; 
no,  sir. 

Q.  Is  it  still  your  company’s  purpose  to  produce  high 
Btu  manufactured  gas  at  East  Station  for  stand-by  and 
peak  purposes  for  the  entire  system;  is  it  not?  i 

A.  Yes,  sir.  | 
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Q.  Now,  I  understand  that  it  is  your  testimony  that 
operating  East  Station  for  the  stand-by  and  peak-shaving 
purposes  results  in  economical  and  efficient  operation. 

A.  At  the  present  time,  the  operation  of  our  oil  gas 
facilities  to  produce  gas  in  lieu  of  purchasing  natural  gas 
is  not  the  most  economical  process.  It  is  cheaper  for  us  to 
buy  natural  gas  on  peak  under  the  present  price  provisions 
of  our  contract  than  to  produce  oil  gas. 

Q.  Have  you  made  a  study  and  comparison  of  the  costs 
per  therm  of  operating  East  Station  for  peak  purposes 
since  the  conversion  to  straight  natural  gas  as  compared 
with  the  demand  and  commodity  cost  under  the  contract? 

A.  Yes,  sir. 

Q.  Can  you  tell  us  the  results  of  that  study? 

A.  Yes.  It  costs  us  approximately  $1.65  a  thousand  to 
produce  oil  gas  at  East  Station.  That  is  on  an  incremental 
basis. 

Mr.  Roberts:  Is  that  per  thousand? 

The  Witness:  Yes,  sir. 

833  Under  our  present  natural  gas  contract,  with  the 
present  price  provision  which  is  in  effect,  we  pay, 
reducing  it  to  simple  terms,  the  equivalent  of  $1.30  a 
thousand  per  mcf  of  peak  load  demand,  which  peak  load 
demand,  however,  is  the  average  of  3  consecutive  days 
having  the  highest  loads  in  any  one  month.  The  net  effect 
of  that  is  this:  that  if  we  assume  that  on  the  peak  day  of 
the  month  we  take  the  top  thousand  feet  of  gas  which  we 
have  purchased  on  any  other  day  of  that  month,  the  cost 
of  that  gas,  therefore,  will  be  $1.30  divided  by  3,  because 
of  the  spread  over  three  days.  That  results  in  a  demand 
charge  applicable  to  that  thousand  cubic  feet  of  43  cents  a 
thousand.  To  that  must  be  added  the  commodity  cost  of 
27  cents  a  thousand,  making  a  total  cost  for  that  incremental 
gas  of  70  cents. 

By  Mr.  Kirby: 

Q.  Since  May  of  1946,  when  the  contract  with  the  Atlantic 
Seaboard  Corporation  was  executed,  that  is,  extended  for 
the  present  15-year  period,  has  East  Station  been  used  for 
stand-by? 
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A.  It  has  been  used  for  stand-by,  Mr.  Blirby,  since  tjhe 
completion  of  the  natural  gas  change-over. 

In  May  of  1946  and  up  until  October  of  1947,  East  Statibn 
was  producing  a  mixed  gas  of  600  Btu. 

Q.  That  is  as  stand-by? 

A.  No,  sir.  That  was  to  supply  the  requirements  of  ohr 
customers  in  Washington  prior  to  and  during  the  chang|e- 
over  period. 

834  Q.  Since  the  change-over,  has  it  been  used  as 
standby? 

A.  Yes,  sir. 

Q.  Since  May  of  1946,  has  there  been  any  failure  br 
curtailment  in  the  supply  of  natural  gas  under  the  contract? 
A.  Yes,  sir.  | 

Q.  'V\Tiat  were  the  dates  when  such  failure  or  curtail¬ 
ment  were  in  effect? 

A.  I  don^t  have  the  dates  during  the  winter  of  1946-1947. 
However,  the  dates  which  I  gave  you  a  few  minutes  ago 
during  the  winter  of  1947-1948,  represented  those  periods 
when  there  was  a  deficiency  of  natural  gas  supply  after 
the  time  we  converted  to  natural  gas.  I 

There  were  a  number  of  days  during  the  winter  of  1946- 
1947  when  natural  gas  was  in  short  supply  and  when  \\(e 
used  oil  to  produce  a  carbureted  water  gas  at  East  Statioiji. 
However,  that  was  prior  to  the  change-over  of  East  Station 
to  the  high  Btu  process. 

Q.  Your  contract  at  present  with  the  Atlantic  Seaboar 
Corporation  is  for  a  period  of  fifteen  years,  subject  to 
renewal  thereafter  for  extension  periods  of  three  yearjs 
each,  is  it  not? 

A.  That  is  correct. 

Q.  And  it  is  your  opinion,  is  it,  that  you  will  have  aval 
able  a  straight  natural  gas  supply  to  consumers  in  the 
future? 

835  A.  For  an  indefinite  period  in  the  future ;  yes,  siif. 
Q.  The  Company,  of  course,  naturally  then  intend  s 

to  exercise  these  renewal  options  as  contained  in  the  con¬ 
tract  ? 

A.  You  say  ‘‘intends  to  exercise’^ — ^what? 

Q.  Intends  to  exercise  those  renewal  options  for  thb 
three-year  periods? 
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A.  I  don’t  know  what  the  situation  is  going  to  he  in  1961, 
Mr.  Kirby;  whether  or  not  we  will  exercise  those  options 
at  that  time  or  not.  Many  things  can  happen  between  now 
and  1961. 

Q.  Well,  do  you  expect  to  supply  natural  gas  to  the 
customers  in  Washington  after  1961? 

A.  Yes,  sir. 

Q.  Is  it  the  intention  of  your  Company  to  abandon  the 
high  Btu  gas  manufacturing  facilities  at  East  Station? 

A.  We  plan,  at  some  time  in  the  future,  to  abandon  such 
facilities. 

Q.  Under  what  conditions,  or  for  what  reasons,  will  the 
East  Station  gas  manufacturing  facilities  be  abandoned? 

A.  They  will  be  abandoned  under  several  conditions: 

First,  when  we  come  to  the  conclusion  that  the  facilities 
are  inadequate  to  serve  the  purpose  for  which  they  are 
designed ;  and,  secondly,  when  we  are  able  to  develop  ways 
and  means  of  accomplishing  the  same  purposes  at  a  lower 
cost. 

Q.  Can  you  give  me  any  date  as  the  date  you 
836  contemplate  that  matter  will  be  accomplished? 

A.  We  are  tentatively  considering  the  possibility 
of  the  abandonment  of  East  Station  some  time  near  the 
end  of  1952.  That  depends  entirely,  however,  on  other 
technological  developments  and  on  the  development  of  our 
whole  general  supply  picture. 

Q.  In  other  words,  that  is  not  a  firm  date  that  you  have 
set.  That  is  just  something  in  the  future,  depending  on  all 
of  the  various  contingencies  that  you  have  enumerated? 

A.  It  is  a  date,  sir,  which  is  definitely  in  our  minds. 

Q.  That  is,  it  is  definitely  in  your  minds  contingent  upon 
the  happening  of  the  various  other  events? 

A.  Yes,  sir. 

Q.  Your  company,  for  accounting  purposes,  is  accelerat¬ 
ing  depreciation  on  the  East  Station  gas  manufacturing 
facilities,  is  it  not? 

A.  Yes,  sir. 

Q.  Over  what  period? 

A.  Over  a  period  of  ten  years. 

Mr.  Kirby:  That  is  all. 
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By  Mr.  Roberts :  | 

Q.  Mr.  Noyes,  will  you  please  describe  the  natural  gas 
supply  facilities  that  are  available  for  the  service  of  me 
District  of  Columbia? 

Mr.  Berry:  Mr.  Chairman,  I  wonder  if  I  could  2isk 

837  Mr.  Roberts  whether  he  has  in  mind  those  owned  by 
the  Washington  Gas  Light  Company,  by  its  supplier, 

or  by  all  of  the  others  connected  with  it? 

Mr.  Roberts ;  To  the  well.  Obviously,  I  would  like  to  ha  ve 
the  transmission  lines  described,  their  size  and  capacily; 
then  the  transmission  lines  presently  authorized  and  un4er 
construction;  and  finally,  the  source  connections. 

Commissioner  Lauderdale:  Let  me  ask  a  question  |to 
clear  that  up  in  my  own  mind :  Do  you  mean  those  that  a[re 
connected  with  the  Washington  system  at  the  present  time 
or  those  that  may  be  available  from  all  parts  of  the  country? 

Mr.  Roberts:  I  purposely  said  “available  for  supply,’’ 
Mr.  Chairman.  The  ones  presently  constructed,  of  cour!>e, 
would  come  first. 

The  Witness :  Washington,  at  the  present  time,  receives 
its  natural  gas  supply  from  a  twenty-inch  pipe  line,  a  gas 
transmission  pipe  line,  owned  and  operated  by  the  Atlantic 
Seaboard  Corporation  which  extends  from  Boldman,  Ken¬ 
tucky,  to  Coatesville,  Pennsylvania.  That  is  the  line  which 
has  supplied  Washington  with  natural  gas  since  1931. 

The  natural  gas  which  we  are  presently  receiving  is 
fed  into  that  pipe  line  at  several  points  in  Kentucky  and 
West  Virginia,  the  major  portion  of  the  gas  entering  tlie 
pipe  line  at  Boldman  Pumping  Station  which  is  the  initial 
pumping  station  on  that  pipe  line. 

838  The  pipe  line  is  connected  at  Coatesville  with  tlie 
gas  transmission  facilities  of  the  Texas  Eastern 

Transmission  Company  which  are  the  pipe  lines  known  ^ 
the  Big  and  Little  Inch  Pipe  Lines.  That  is  the  pipe  lii|ie 
which  is  presently  supplying  Washington  with  natural 


gas. 


Another  line  is  now  under  construction,  running  frolm 
the  vicinity  of  Clendenin,  West  Virginia,  to  Rockville, 
Maryland.  That  is  approximately  270  miles  of  26-inch  pii)e 
line. 
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By  Mr.  Roberts: 

Q.  What  is  the  stage  of  its  completion t 

A.  At  the  present  time,  that  line  is  about  50  per  cent 
complete. 

Q.  Do  you  know  what  is  the  predicted  date  for  opera¬ 
tion? 

A.  The  scheduled  date  for  completion  of  the  project,  bar¬ 
ring  inability  to  receive  steel  pipe,  which  is  a  serious  pos¬ 
sibility  in  view  of  present  conditions,  is  sometime  around  the 
first  of  December. 

Q.  That  is  the  reported  date  to  the  Federal  Power  Ck)m- 
mission  at  the  present  time? 

A.  That  is  the  date  which  was  testified  to  by  an  oflScial  of 
the  Atlantic  Seaboard  Company  at  a  Federal  Power  Com¬ 
mission  hearing  as  recently  as  last  Friday.  I  think  he  men¬ 
tioned  some  time  in  the  latter  part  of  November. 

Q.  That  is  a  different  source,  altogether,  isn’t  it? 

A.  That  pipe  line  will  be  connected  to  the  terminal 
839  point  of  the  Tennessee  Gas  Transmission  Pipe  Line 
in  West  Virginia,  and  can  be  utilized  to  bring  Texas 
gas  directly  to  the  Washington  area. 

Q.  As  well  as  the  Monroe  field  and  other  southern  fields? 

A-  To  the  best  of  my  knowledge,  there  is  no  connection 
between  the  Tennessee  system  and  the  Monroe  field  in 
Louisiana.  Most  of  the  gas  comes  from  the  San  Salvador 
field  as  well  as  from  the  East  Coastal  Plain  of  Texas. 

We  receive  our  natural  gas  in  the  Washington  area  at  two 
points.  The  first  is  at  Rockville,  Maryland,  from  which 
point  a  twelve  and  a  sixteen  inch  gas  transmission  line 
extend  through  Maryland  territory  to  the  District  of  Co¬ 
lumbia  and  tie  into  our  distribution  feeder  system. 

Q.  Those  are  the  lines  that  are  from  the  Coatesville  con¬ 
nection? 

A.  No,  sir.  Those  connect  directly  with  the  twenty-inch 
line. 

Q.  Directly  with  the  twenty-inch  line? 

A.  Yes,  sir.  To  the  best  of  my  knowledge,  we  never  have 
been  supplied  with  any  gas  coming  from  Coatesville  on  any 
occasion  except  one  or  two  occasions  when  there  was  a  pipe 
line  break  and  negligible  quantities  were  brought  back. 
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Q.  It  is  possible  to  backflow  gas  through  Coatesville  4ver 
the  same  twenty-inch  transmission  line,  is  it  not?  | 

A.  It  is  possible  if  that  gas  is  available ;  yes,  sir. 

840  It  is  also  possible  for  us  to  take  delivery  of  |gas 
from  the  Atlantic  Seaboard  Corporation  at  a  poii^t  of 

connection  between  the  twenty-inch  line  of  Virginia  G-as 
Transmission,  which  is  a  subsidiary  company  of  the  Atlaatic 
Seaboard  in  Virginia,  which  gas  would  be  fed  into  the  six¬ 
teen-inch  pipe  line  of  our  Potomac  Gas  Company  and 
brought  into  the  Washington  area  via  Virginia. 

Q.  How  many  and  what  size  pipe  lines  are  coming  in 
through  Dranesville  at  the  present  time  ? 

A.  There  is  only  one  pipe  line,  a  twenty-inch  pipe  linij. 

Q.  One  twenty-inch  pipe  line  comes  in  from - 

A.  Yes,  sir.  Are  you  talking  about  our  facilities? 

Q.  I  am  talking  about  the  facilities  serving  you — Sea¬ 
board. 

A.  Seaboard  has  only  one  twenty-inch  pipe  line. 

Q.  What  other  natural  gas  pipe  lines  are  there  on  the 
Dranesville-Great  Palls  River  Crossing  at  the  present 
time? 

A.  There  is  only  one  pipe  line  at  that  location.  The 
second  pipe  line,  a  twenty-six  inch  pipe  line,  is  under  con¬ 
struction  but  has  not  been  placed  in  service. 

Q.  Isn’t  there  a  third  pipe  line  already  installed  in  that 
vicinity? 

A.  No,  sir. 

Q.  What  other  principal  supplier  other  than  your  contract 
party  has  natural  gas  pipe  lines  in  the  vicinity  of  the 

841  District  of  Columbia? 

A.  There  are  none,  to  my  knowledge. 

Q.  At  what  point  does  your  corporate  title  to  the  trans¬ 
mission  line  from  these  connections  begin? 

A.  At  the  property  line  of  the  regulating  stations. 

Q.  At  what  geographical  points?  i 

A.  At  Dranesville  and  Rockville.  1 

Q.  Inside  the  regulating  stations,  have  you  computed  Ihe 
storage  capacity  of  the  transmission  lines  as  a  whole  at  the 
normal  pressures  at  which  they  are  operated? 

A.  You  say  inside  of  the  regulator  stations? 
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Q.  That  is  right,  inside  of  the  regulator  stations.  I 
mean  this  side  of  the  regulator  stations. 

A.  You  are  referring  to  our  transmission  facilities? 

Q.  That  is  right. 

A.  Those  calculations  have  been  made. 

Q.  What  is  the  total  capacity  stated  in  terms  of  gas  as 
supplied  to  the  consumer  on  terms  of  available  therms,  if 
you  please? 

A.  The  capacity  of  those  lines  depends  entirely  upon  the 
initial  pressure  which  is  available  at  those  regulator 
stations. 

Q.  I  am  talking  about  the  normal  pressures  which  you 
carry. 

A.  We  are  estimating,  as  a  typical  example,  next  winter 
that  with  200  pounds  pressure  available  at  both 
842  Dranesville  and  Rockville,  our  twelve  and  sixteen  inch 
lines  in  Maryland,  running  from  Rockville  to  the 
Washington  system,  will  be  capable  of  carrying  97,000 
mcf  and  that  the  load  on  the  Potomac  Gas  line  during  that 
same  period  will  be  33,000  mcf,  so  that  the  total  capacity 
under  the  then  existing  pressure  conditions  will  be  130,000 
mcf. 

Q.  You  accept  the  gas  at  200  pounds  pressure? 

A.  We  accept  the  gas  at  whatever  pressure  is  required 
to  deliver  the  gas  to  Washington.  On  a  day  like  today,  the 
pressure  is  substantially  less  than  200  pounds.  In  the 
winter  time,  if  our  requirements  are  greater,  and  the  pres¬ 
sure  is  available,  the  Atlantic  Seaboard  Corporation  has, 
in  the  past,  furnished  us  with  more  than  200  pounds  pres¬ 
sure. 


•  •••••• 

848  Q.  Is  the  transmission  facility  of  the  Potomac  Gas 
Company  necessary  to  serve  the  Virginia  or  the 
Rosslyn  territory? 

A.  Yes,  sir.  That  is  why  we  originally  installed  those 
facilities,  Mr.  Roberts.  It  was  necessary  to  supply  the 
Washington  metropolitan  area. 

Q.  Was  it  designed  for  the  purpose  of  serving  the 
Rosslyn  area?  I  said  Rosslyn,  not  the  Washington  metro¬ 
politan  area. 
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A.  No,  it  was  designed  for  the  purpose  of  supplying  the 
Washington  metropolitan  area. 

Q.  My  question  is  this:  Is  the  sixteen-inch  line  oif  the 
Potomac  company  necessary  in  that  size  and  in  that  capac¬ 
ity  for  the  purpose  of  serving  the  Virginia  territory? 

A.  No.  It  would  have  been  possible,  if  we  were  going 
to  supply  Virginia  alone,  to  have  put  in  a  smaller  pipe 
line  at  that  time. 

Q.  How  much  smaller? 

A.  I  don’t  know. 

Q.  Would  that  have  taken  care  of  the  future  growth  in 
demand  in  Virginia  of  the  Rosslyn  company? 

A.  For  a  short  period  of  time.  We  installed  a  sixteen- 
inch  pipe  line  after  giving  consideration  to  various 
849  factors,  such  as  the  growth  of  our  entire  system. 

Manifestly,  it  is  uneconomical  to  be  short-sighte<l  and 
to  put  in  a  pipe  line  which  may  be  good  for  only  several 
years  and  then  find  out  that  you  have  to  reinforce  it  at  the 
end  of  that  period. 

Q.  The  basic  purpose  of  the  line,  however,  was  to  i>erve 
the  Rosslyn  territory,  was  it  not,  sir? 

A.  No,  sir.  The  basic  purpose  of  that  line  was  to  l)ring 
additional  gas  into  the  Washington  system. 

Q.  Did  you  build  the  line  from  Dranesville,  through  'Fair¬ 
fax  County  and  Arlington  County,  to  Key  Bridge  for  the 
purpose  of  serving  the  Washington  area,  exclusive  of  Vir¬ 
ginia? 

A.  No.  I  said  that  we  installed  the  line  to  supply  the 
Washington  area.  By  that  I  mean  the  Washington  metro¬ 
politan  system.  The  route  was  decided  in  favor  o::  the 
Virginia  route  after  a  number  of  factors  were  considered. 

Q.  Is  it  your  answer  that  all  transmission  lines  are  built 
for  the  purpose  of  serving  the  entire  area? 

A.  That  is  correct. 

Q.  Now,  from  West  Station,  is  it  true  that  you  ijjerve 

Bethesda?  I 

A.  We  serve  a  part  of  Bethesda  from  West  Station  (  yes, 

sir.  I 

Q.  Is  that  by  a  transmision  line  from  West  Statio]|i  out 
to  the  Bethesda  area  ?  I 
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A.  That  is  correct.  Also  some  of  the  Bethesda  area 

850  is  served  from  Chillum  Station.  The  main  portion 
of  the  Bethesda  area  is  served  from  a  regulator  sta¬ 
tion  located  at  Massachusetts  and  Baltimore  Avenues. 
There  are  three  sources  of  supply. 

Q.  You  transmit  gas  from  Rockville  to  West  Station  and 
then  back  out  to  Bethesda? 

A.  Yes,  sir. 

Q.  With  respect  to  the  statement  that  you  serve  the 
Be^esda  area  from  Chillum,  over  what  transmission  line 
do  you  serve  Bethesda  from  Chillum? 

A.  That  gas  is  distributed  over  the  Bock  Creek  line,  a 
line  which  runs  from  Chillum  Station  over  Military  Road. 

Q.  That  is  the  twenty-four  inch  line? 

A.  Yes,  sir. 

Q.  That  line,  then,  is  served  into  East  Station  from  Rock¬ 
ville,  and  out  over  the  twenty-four  inch  line  through  Chillum 
and  then  back  out  to  Bethesda;  is  that  correct? 

A.  May  I  have  that  question  again? 

Q.  That  line  is  served  from  Rockville  to  East  Station,  and 
then  back  out  over  the  twenty-four  inch  line  through  Chillum 
to  Bethesda? 

A.  No,  sir.  That  line  would  normally  be  served,  when 
gas  is  distributed  from  Chillum,  directly  from  the  twelve- 
inch  line  which  runs  from  Rockville  to  Chillum,  and  thence 
to  East  Station. 

The  gas,  under  ordinary  circumstances,  would  not 

851  go  all  the  way  to  East  Station  and  then  back  to 
Chillum.  It  would  be  dropped  off  at  Chillum  and  fed 

directly  back  into  the  Rock  Creek  line. 

Q.  Mr.  Noyes,  what  is  the  basic  reason  for  the  pattern 
of  the  distribution  system  of  the  gas  company  in  Washing¬ 
ton  under  natural  gas  service  conditions  being  conducted 
in  the  manner  in  which  you  do  conduct  it? 

Is  that  a  clear  question? 

A.  I  am  afraid  it  is  not. 

Q.  Let  me  try  it  over  again. 

The  system  is  the  result,  is  it  not,  of  the  conversion  of  a 
manufactured  and  enriched  gas  service  to  pure  natural 
gas.  That  is  factual,  is  it  not? 

A.  Yes,  sir.  The  system  originally  was  used  for  the 
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distribution  of  a  mised  gas.  When  we  converted  to  natlaral 
gas,  the  same  system  plus  additions  was  used  for  the  dis¬ 
tribution  of  natural  gas. 

Q.  And  you  did,  of  course,  use  natural  gas  first  for  the 
purpose  of  enricher.  Hence,  you  had  to  get  the  supply"  to 
your  production  stations,  didn’t  you? 

A.  That  is  correct. 

Q.  May  I  ask  you,  sir,  if  you  were  serving  the  Disi^rict 
of  Columbia,  as  it  is  presently  located,  and  as  it  is  presently 
developing,  with  natural  gas  directly,  without  the  problem 
of  established  transmission  mains,  would  the  system 

852  be  the  same  as  it  is  now? 

A.  I  have  never  thought  about  that  problem,  Mr. 
Roberts.  We  take  our  situation  as  we  have  it,  and  ^rork 
on  it  from  there. 

Q.  I  know  that,  but  you  wouldn’t  tend  to  bring  gas  to 
East  Station  and  then  redistribute  it  away  out  toward  the 
direction  it  came  from  if  you  hadn’t  been  bound  by  the 
previously  existing  production  facilities,  would  you? 

A.  We  might  have  if  we  had  a  stand-by  plant  at  !past 
Station  to  produce  oil  gas,  because  when  East  Statioi^  op¬ 
erates  to  produce  oil  gas,  it  is  necessary,  from  the  st^d- 
point  of  good  service  to  our  customers,  to  mix  na^ral 
gas  with  the  oil  gas. 

Q.  That  is  your  answer  to  my  question - 

A.  My  answer  is  that  we  would  probably  have  approa  jhed 
the  same  situation  we  have  today.  In  just  what  details  it 
would  differ,  I  do  not  know,  because  I  have  never  thought 
the  problem  out. 

Q.  Starting  with  the  ideal  situation,  with  the  popula  tion 
distributed  as  at  present,  and  with  no  manufactured  gas 
system  in  existence,  you  would  have  an  entirely  different 
result,  would  you  not? 

Mr.  Berry :  I  would  like  to  object  I  think  we  are  getting 
very  far  afield.  We  can  not  escape  the  fact  that  the  pipe 
lines  and  the  distribution  systems  are  as  they  are  today 
and  that  they  can ’t  be  changed.  It  is  just  idle  &p€<5ula- 

853  lation  to  guess  how  you  might  design  it  if  you  were 
building  a  new  city  today  and  serving  it  with  natural 

gas. 

Chairman  Flanagan :  The  objection  is  sustained. 
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By  Mr.  Roberts : 

Q.  Isn^t  it  true  that  a  great  deal  of  our  downtown  heavy 
main  transmission  system  is  presently  located  in  sections 
which  do  not  have  large  consumption  of  gas? 

A.  There  may  be  certain  places  where  mains  are  over¬ 
sized. 

Q.  You  have  certain  areas  that  were  largely  residential 
areas  and  which  have  been  converted  to  uses  which  do  not 
use  gas  for  heating,  lighting,  or  any  other  purpose,  have 
you  not? 

A.  I  don’t  know  of  any  entire  areas  of  that  type. 

Q.  The  whole  government  triangle  area. 

A.  The  government  triangle  area  has  mains  which  are 
used  to  supply  gas  to  large  users  in  the  downtown  area. 
As  a  typical  example,  along  Pennsylvania  Avenue,  we  have 
a  ten-inch  main  which  supplies  very  heavy  users.  The 
Washington  Post  is  an  example. 

Q.  There  is  no  retail  distribution  of  gas  in  the  large 
area  that  the  government  has  taken  over  for  the  government 
triangle,  is  there? 

A.  Except  such  uses  as  may  be  made  in  the  government 
buildings. 

Q.  You  have  such  users  in  the  government  buildings, 
there 

A.  Yes,  sir,  there  are  cases. 

854  Q.  Would  you  mind  telling  me  where  there  is  a 
substantial  use  of  gas  in  the  government  buildings? 

A.  There  are  no  substantial  uses. 

Q.  There  is  nothing  that  would  justify  a  twenty-four 
inch  transmission  main? 

A.  Are  you  referring  to  the  twenty-four  inch  transmis¬ 
sion  main  connecting  West  Station  and  East  Station? 

Q.  There  is  nothing  in  the  government  triangle  area 
that  would  justify  the  use  of  a  large  distribution  main  or 
a  large  transmission  main,  is  there? 

A.  Yes.  It  might  be  justified  on  the  basis  of  bringing 
gas  to  other  load  centers  in  the  downtown  area. 

Q.  To  more  distant  points? 

A.  Yes,  sir,  in  order  to  get  lower  pressure  drops  in  the 
distribution  system. 
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Q.  Did  you  make  the  estimates  upon  which  Mr.  Boot^iby 
testified  with  respect  to  requirements  of  additional  natural 
gas  over  and  above  that  required  for  enricher  purposes? 

Commissioner  Lauderdale :  To  what  were  you  referring, 
Mr.  Roberts,  when  you  said  “upon  which  Mr.  Boothby 
testified”?  | 

Mr.  Roberts:  I  was  speaking  of  the  time  when  l|klr. 
Boothby  testified  with  respect  to  the  conversion  to  natural 
gas  and  the  total  natural  gas  distribution. 

Mr.  Berry:  In  what  proceedings,  please? 

Mr.  Roberts:  In  the  proceedings  before  this  Cdm- 

855  mission,  and  also  in  the  proceedings  before  the  Fed¬ 
eral  Power  Commission.  | 

Mr.  Berry:  I  object  to  questions  about  the  Federal 
Power  proceeding,  Mr.  Chairman. 

Mr.  Roberts :  Right  now  I  am  asking  the  witness  whetlier 
he  made  some  estimates  from  which  Mr.  Boothby  testified. 
The  Witness:  Testimony  of  what  kind,  sir? 

By  Mr.  Roberts: 

Q.  At  any  time,  did  you  make  the  estimates? 

A.  The  estimates  which  have  been  made  during  the  last 
nine  years  have  been  made  under  my  supervision;  yes,  sir. 
Q.  That  is  fine.  Thank  you. 

Did  you  make  an  estimate  to  the  effect  that  it  would 
only  require  10  per  cent  of  additional  gas  to  convert  to 
full  natural  gas  from  natural  gas  enricher? 

Mr.  Berry:  I  will  object  to  that  question,  Mr.  Chairman. 
Chairman  Flanagan:  Is  the  question:  Did  you  make 
such  an  estimate? 

Mr.  Roberts:  Yes,  Mr.  Chairman. 

Chairman  Flanagan:  The  witness  can  answer  that  qu(}s- 
tion. 

The  Witness:  Yes,  sir. 

By  Mr.  Roberts : 

Q.  Would  you  presently  consider  that  that  estimate  was 
correct  ? 

856  A.  Yes,  sir. 

Q.  Will  you  state  the  basis  of  your  calculation. 
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A.  Yes,  sir.  In  1945,  the  analysis  of  the  fuels  which 
were  used  to  produce  a  600  Btu  gas,  mixed  gas,  in  the 
Washington  territory  showed  that  for  every  100  Btu’s  of 
gas  which  was  distributed,  90  Btu’s  of  natural  gas  was 
purchased. 

My  recollection  is  that  it  was  36  Btu’s  of  oil  or  solid  fuel, 
making  a  total  of  126  Btu^s  for  every  100  Btu's  distributed. 

Therefore,  if  we  had  been  on  a  straight  natural  gas  dis¬ 
tribution  basis,  instead  of  using  90  Btu’s  for  every  hundred 
Btu’s  distributed,  we  would  have  used  100  Btu’s  of  nat¬ 
ural  gas  for  every  100  Btu’s  distributed. 

The  increase  is,  therefore,  the  difference  between  100 
and  90,  which  is  10,  and  10  divided  by  90  then  gives  approx¬ 
imately  a  10  per  cent  increase,  the  amount  of  natural  gas 
required  in  the  year  1945. 

Q.  Is  the  significance  of  that  calculation,  that  it  only 
requires  10  per  cent  more  natural  gas  to  serve  the  metro¬ 
politan  area  with  straight  natural  gas  than  is  required  to 
serve  it  with  600  Btu  mixed  gas? 

A.  The  significance  is  that  at  that  time,  with  our  then 
existing  load,  it  would  have  required  only  10  per  cent  more 
natural  gas. 

Q.  Provided  you  distributed  600  Btu  gas? 

857  A.  We  did  distribute  it  at  600  Btu’s  in  1945.  If 
we  had  distributed  a  straight  natural  gas  in  1945, 
we  would  have  required  10  per  cent  more  natural  gas. 

Q.  You  have  read  off  certain  dates  on  which  you  said  that 
you  operated  your  East  Plant  in  the  winter  of  1947-1948. 

May  I  ask  you  whether  the  East  Plant  was  operated  at  all 
for  production  purposes  in  the  winter  of  1948-1949  ? 

A.  No,  sir. 

Q.  Was  it  operated  for  any  purpose? 

A.  It  was  not. 

Q.  The  year  1947-1948  was,  of  course,  immediately  fol¬ 
lowing  the  completion  of  the  new  oil  plant  at  East  Station? 

A.  It  was  following  the  completion  of  the  readaptation  of 
our  equipment  to  produce  oil  gas. 

Q.  Will  you  please  describe  what  was  done  at  the  East 
Plant  when  the  equipment  was  installed  in  connection  with 
the  production  of  oil  gas? 
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A.  Yes,  sir.  We  removed  the  connections  to  the  water 
gas  sets  which  had  been  used  to  permit  the  reforming  of 
natural  gas  since  such  connections  were  no  longer  going  to 
be  used. 

We  equipped  the  generators  of  each  set  with  oil  sprays  to 
permit  the  generators  to  be  heated  with  oil  rather  than  coal 
or  coke  which  were  the  mediums  used  in  the  production  of 
the  600  Btu  gas. 

We  also  installed  new  sprays  and  oil  lines  to  our 

858  carburetors  to  permit  the  introduction  of  oil  gas  to 
the  carburetors,  which  oil  would  be  finally  the  oil  gas 

we  were  going  to  distribute. 

We  converted  one  of  our  gas  holders  to  an  oil  storage  tank. 

Q.  Which  holder  was  that? 

A.  That  was  No.  2  holder. 

We  also  dismantled  one  of  the  tar  separators  at  West 
station  and  reinstalled  it  at  East  Station. 

Q.  You  had  tar  separators  at  East  Station,  did  you  not? 

A.  Yes,  sir. 

Q.  They  are  still  maintained  and  kept  there? 

A.  Yes,  sir.  This  was  to  take  care  of  additional  tar  sepa¬ 
ration  requirements. 

Q.  By  reason  of  the  use  of  oil? 

A.  Yes,  sir.  There  were  some  other  minor  changes  made, 
but  those  are  the  major  categories. 

Q.  Did  you  make  any  use  of  your  coal  storage  facilities 
at  East  Station  at  that  time? 

A.  At  what  time,  sir? 

Q.  At  the  time  of  this  conversion  that  you  are  talking 
about. 

A.  At  the  time  of  the  conversion,  we  were  not  producing 
any  oil  gas  at  all.  I  don^t  understand  what  you  mean. 

Q.  What  did  you  do  to  your  coal  handling  facilities 

859  and  coal  storage  facilities  at  East  Station? 

A.  We  have  retired  some  of  the  facilities  which  we 
are  no  longer  able  to  use.  As  a  typical  example,  the  solid 
fuel  handling  facilities  required  to  supply  solid  fuel  to  the 
generators  when  we  produced  a  600  Btu  gas  has  been  retired. 
Other  facilities,  however,  which  are  still  used  and  useful 
from  the  standpoint  of  conveying  coal  to  our  boiler  plant 
are  in  place  ready  for  use. 
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Q.  And  their  capacity  is  the  same  as  it  was  at  the  time 
when  you  were  manufacturing  carbureted  gas? 

A.  Yes,  substantially  so. 

Q.  What  was  the  name  of  the  process  you  were  using  over 
there,  Mr.  Noyes? 

A.  It  is  an  oil  gas  process. 

Q.  Is  there  specifically  an  appropriate  name  for  the 
process  ? 

A.  No.  It  is  simply  the  process  which  we  developed  here 
in  Washington.  It  is  a  general  process  to  which  we  made 
certain  refinements  for  use  here  in  our  territory. 

Q.  Without  attempting  to  carry  any  more  significance 
than  the  actual  facts,  I  will  ask  you  whether  it  is  not  true 
that  it  is  merely  a  process  for  keeping  the  old  facilities  in 
position  to  make  a  higher  Btu  gas  out  of  oil? 

Mr.  Berry:  I  object,  Mr.  Chairman.  There  is  no  such 
inference  available.  It  is  entirely  improper  to  cast 
860  that  sort  of  an  inference  into  the  record. 

Chairman  Flanagan:  It  is  a  question  the  witness 
should  be  able  to  answer. 

The  Witness:  It  is  a  process  which  we  developed,  Mr. 
Roberts,  in  order  to  utilize  our  equipment  at  East  Station  to 
a  maximum  degree  with  a  minimum  expenditure  of  addi¬ 
tional  capital  dollars. 

By  Mr.  Roberts : 

Q.  The  requirement  was  that  it  produce  approximately 
1,000  Btu  gas  or  above;  isn’t  that  right? 

A.  That  is  right. 

Q.  What  you  were  doing  was  finding  a  way  to  do  that; 
that  is,  to  produce  a  1,000  Btu  gas,  so  that  you  could  intro¬ 
duce  it  into  the  main  system,  if  required? 

A.  Yes,  sir,  in  the  cheapest  way  possible. 

Q.  Consistent  with  your  existing  plant  and  the  fact  that 
it  was  going  to  be  used  for  stand-by  purposes;  is  that  right? 

A.  That  is  correct. 

Q.  If  you  were  trying  to  produce  1,000  Btu  oil  gas  right 
now,  you  certainly  wouldn’t  use  the  same  equipment,  would 
you? 
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Mr.  Berry:  The  same  objection  would  apply  to  thatias 
would  apply  to  the  building  of  a  new  city,  Mr.  Chairman.  I 
Chairman  Flanagan;  The  objection  is  sustained.  I 


861  Mr.  Roberts:  Mr.  Chairman,  is  it  my  under¬ 

standing  that  the  Commission  rules  that  the  compari¬ 
son  of  available  modern  facilities  with  the  existing  facili¬ 
ties  is  beyond  the  scope  of  the  hearing? 

Chairman  Flanagan ;  Mr.  Roberts,  this  Commission  does 
not  entertain  arguments  or  testimony  with  regard  to  repi'o- 
duction  costs.  It  seems  to  me  that  you  are  dealing  with  the 
matter  of  reproducing  facilities,  which  this  Commission  las 
never  considered  as  good  evidence. 

Mr.  Roberts:  There  are  also  questions  concerning  com¬ 
parative  operating  costs. 

I  recognize,  then,  that  the  Commission  has  now  ruled  that 
any  testimony  concerning  the  substitution  of  a  more  efl&ch  nt 
plant  from  the  point  of  view  of  the  rate  base  is  excluded 
from  the  hearing;  is  that  correct? 

Chairman  Flanagan:  We  don’t  think  speculation  has 
any  value  so  far  as  our  determination  is  concerned. 

Mr.  Roberts :  I  agree  with  you.  I  certainly  don’t  want  to 
ask  for  any. 


By  Mr.  Roberts : 


Q.  I  am  not  asking  for  speculation,  Mr.  Noyes;  but  I 
specifically  ask  you  whether  you,  as  a  gas  engineer,  are  i“a- 
miliar  with  equipment  that  is  presently  available,  compact, 
efficient  equipment,  to  produce  1,000  Btu  gas  from  oil  with¬ 
out  the  adaptation  of  former  coal-burning  facilities? 
862  A.  Yes,  sir.  That  equipment  is  substantially  the 
same  as  the  equipment  which  we  installed  at  Eslst 
Station. 


Q.  Is  that  so? 

A.  Yes,  sir. 

Q.  And  you  don’t  know  of  any  that  is  different? 

A.  There  are  some  processes  that  are  different;  yes,  sir. 
They  are  used,  to  the  best  of  my  knowledge,  only  on  the 
Pacific  Coast.  There  are  some  installations  out  there  that 
have  never  been  generally  used  on  the  Eastern  Seaboard,  i 
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Q.  There  is  some  foreign  equipment,  too,  is  there  not, 
equipment  that  has  become  available  since  the  war? 

A.  I  don’t  know  of  any  such  equipment. 

Q.  Is  the  East  Plant  the  best  location  for  a  stand-by  sta¬ 
tion  in  your  system? 

Mr.  Berry :  I  object  to  that  question,  Mr.  Chairman.  The 
East  Plant  is  there,  and  it  can’t  be  moved;  and  that  cer¬ 
tainly  ought  to  rule  out  the  speculation. 

Chairman  Flanagan:  The  objection  is  sustained. 

Mr.  Roberts:  I  would  like  to  make  an  offer  of  proof  in 
that  connection,  Mr.  Chairman,  an  offer  of  proof  to  the  effect 
that,  wholly  disregarding  the  theory  of  reproduction  of  an 
entirely  new  and  different  plant,  or  the  reproduction  of  the 
existing  plant,  in  connection  with  operating  expenses,  I 
could  and  would  show,  if  the  witness  were  permitted  to  an¬ 
swer,  that  stand-by  facilities  involving  a  very  small 
863  part  of  the  physical  property  presently  existing 
would  be  sufficient  to  produce  1,000  Btu  gas  from  oil 
and  could  be  operated  at  a  very  much  less  expense  to  the 
people  and  to  the  Company. 

Mr.  Harrison:  If  the  Commission  please,  I  submit  that 
that  is  not  a  proper  proof  because  there  is  nothing  shown  as 
yet  to  indicate  that  this  witness  would  testify  to  such  a  fact. 
When  an  offer  of  proof  is  made,  it  is  understood  that  a  wit¬ 
ness  will  offer  certain  facts  if  counsel  is  permitted  to  pro¬ 
ceed  with  his  offer  of  proof. 

There  is  nothing  here  to  indicate  that  the  witness  would 
submit  such  a  statement  or  support  such  a  proposition. 

Mr.  Roberts :  I  won ’t  argue  that. 

By  Mr.  Roberts : 

Q.  When  did  you  finish  the  1,000  Btu  oil  process  equip¬ 
ment  at  East  Station? 

A.  You  mean  when  did  they  finish  the  readaptation  of 
that  equipment? 

Q.  Yes,  sir. 

A.  We  started  some  time  in  the  summer  of  1947.  I  think 
the  last  of  the  fourteen  sets  was  finally  converted  in  Decem¬ 
ber  of  1947. 
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Q.  Isn^t  it  true  that  the  operation  of  that  facility  in  [De¬ 
cember  of  1947  and  in  January  of  1948  was  primarily  for 
the  purpose  of  testing  the  equipment? 

A.  No,  sir.  j 

864  Q.  Do  you  have  your  figures  there  on  the  operation 

and  the  output?  i 

A.  Yes,  sir.  I 

Q.  What  was  the  output  on  the  respective  days  in  Decem¬ 
ber  of  1947 ;  that  is,  December  11, 12, 13,  and  14?  j 

A.  When  you  say  “output,’’  are  you  referring  to  our 
send-out,  or  are  you  referring  to  the  natural  gas  or  to  the 
oil  gas  produced  at  the  station? 

Q.  I  am  talking  of  send-out  from  that  plant  of  the  oil  gas 
produced. 

A.  On  December  11,  the  oil  gas  produced  at  East  Station 
was  5,161  mcf. 

On  December  12,  it  was  299  mfc. 

On  December  13,  it  was  6,458  mcf. 

On  December  14,  it  was  7,941  mcf. 

Q.  And  there  was  no  further  production  until  January 
14,'  is  that  correct? 

A.  Yes.  On  December  31,  we  produced  136  mcf  for  test 
purposes.  1 

Q.  That  was  for  test  purposes  only?  | 

A.  Yes,  sir,  a  relatively  small  amount. 

Chairman  Flanagan :  We  shall  take  a  short  recess. 

(A  short  recess  was  taken.) 

865  Chairman  Flanagan :  Proceed,  Mr.  Roberts. 

I 

By  Mr.  Roberts : 

Q.  Did  you  personally  make  an  estimate  of  the  cost  of 
oil  gas  on  the  converted  unit  that  you  have  at  East  Plant? 
A.  Yes,  sir. 

Q.  Upon  what  output  was  your  unit  price  based? 

A.  It  was  predicated  on  the  outputs  which  we  actually 
experienced  in  December,  January,  and  February  of  i;he 
winter  of  1947-48. 

Q.  In  what  sense  do  you  mean  that  was  an  estimate? 
That  was  a  determination  of  the  unit  cost?  I 
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A.  Yes,  sir. 

Q.  What  elements  did  you  include? 

A.  We  included  the  cost  of  oil  and  the  incremental  cost  of 
boiler  fuel  and  labor  required  for  the  operation  of  the  plant 
to  produce  the  high  Btu  oil  gas. 

Q.  Did  you  include  the  stand-by  labor  for  the  maintenance 
of  the  plant  throughout  the  year? 

A.  No,  sir. 

Q.  Did  you  include  overheads  or  taxes  on  the  physical 
property? 

A.  No,  sir. 

Q.  Did  you  include  extraordinary  depreciation  on  a  basis 
that  would  permit  retirement  in  1952  ? 

A.  No,  sir.  It  was  purely  an  incremental  cost. 
866  Q.  An  incremental  direct  cost? 

A.  Yes,  sir. 

Q.  How  can  you  compare  that,  then,  with  the  firm  cost  of 
natural  supply? 

A.  Because  in  both  cases  the  costs  are  incremental.  If  we 
purchased  additional  natural  gas  on  peak  days,  there  would 
be  an  incremental  expense  involved.  In  order  to  determine 
the  economics,  you  equate  that  against  the  cost  of  producing 
oil  gas  incrementally,  and  arrive  at  an  answer  thereby. 

Q.  Is  that  where  you  got  this  $1.65  figure  ? 

A.  Yes,  sir. 

Q.  Per  thousand  cubic  feet  ? 

jA  Yes,  sir. 

Q.  Wliat  was  your  assumption  on  heat  content  on  that 
gas? 

A.  The  heat  content  is  in  the  order  of  1,030  Btu’s. 

Q.  That  was  what  you  experienced,  1,030  Btu^s? 

A.  It  varied  anywhere  from  1,020  to  as  high  as  1,050  or 
1,060,  depending  on  the  length  of  operation. 

Q.  In  1948,  the  operation  was  that  in  January  and  Feb¬ 
ruary  only;  isn^t  that  right? 

A.  Yes,  sir. 

Q.  Have  you  any  way  of  checking  the  days,  the  ninth, 
tenth,  and  eleventh,  that  you  gave,  as  against  the  eighth, 
ninth,  and  tenth? 
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A.  Of  what  month,  sir? 

867  Q.  Of  February,  1948. 

Commissioner  Lauderdale :  What  ditference  does  it  make, 
Mr.  Roberts? 

Mr.  Roberts:  It  would  make  a  difference  in  our  figures 
of  one  day.  Our  figures  are  based  on  the  eighth,  ninth,  and 
tenth.  I  don’t  know  whether  he  has  thrown  the  eighth  into 
a  test  day  or  whether  he  has  a  production  day. 

The  Witness :  My  records  show  that  the  gas  during  ihat 
three  day  period  you  are  talking  about  was  produced  on|  the 
ninth,  the  tenth,  and  the  eleventh. 

By  Mr.  Roberts : 

Q.  That  was  the  production  gas  that  you  used? 

A.  Yes,  sir. 

Q.  And  that  was  included  in  your  cost?  Those  three  days 
were  included  in  the  determination  of  the  $1.65  cost? 

A.  Yes,  sir. 

Q.  Would  you  please  state  the  production  or  outpiit — 
production  is  what  you  were  giving — on  those  three  djiys? 

A.  On  February  9,  the  production  was  9,461  mcf ;  Febru¬ 
ary  10, — 7,483 ;  February  11, — 1,322. 

Q.  And  what  was  your  total  demand  for  the  area  on  tljiose 
days? 

A.  The  total  send-out  on  the  ninth  was  80,665;  on  the 
tenth,  76,399;  and  on  the  eleventh,  67,700. 

Q.  Was  that  one  of  the  periods  of  inadequate  sui)ply 

868  of  natural  gas  from  the  transmitting  company^' 

A.  Yes,  sir. 

Q.  And  do  you  recall  the  reason  for  that  particular  defi¬ 
ciency? 

A.  It  was  due  to  the  fact  that  the  weather  was  very  cold 
during  that  period  and  the  Atlantic  Seaboard  Corporation 
was  unable  to  get  sufficient  gas  into  their  twenty-inch  pipe 
line  to  supply  our  requirements,  our  full  requirements]  to¬ 
gether  with  the  requirements  of  other  customers,  along 
their  twentv-inch  transmission  line. 
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872  Q.  In  your  estimates  of  the  demands  upon  your 
system,  for  the  purpose  of  determining  whether  or 

not  you  would  convert  each  station,  what  peaks  and  what 
output  did  you  estimate  for  the  year  1949-50? 

A.  Our  estimate  of  our  maximum  day  demand  for  the 
winter  of  1949-50  is  now  133,000  mcf. 

Q.  What  was  the  highest  average  three-day  demand  ex¬ 
perienced  during  the  winter  of  ’48- ’49? 

A.  I  don’t  have  that  figure  with  me,  sir. 

Q.  Was  it  substantially  less  than  80,000? 

A.  80,000  seems  like  a  good  round  figure  representing 
that  situation,  yes,  sir. 

Q.  Did  you  make  estimates  by  years  from  1948-49  to 
1952-53  for  your  annual  requirements  and  for  your  peak 
day  requirements? 

A.  Yes,  sir. 

Q.  Mav  I  ask  you  if  these  are  the  correct  figures:  for 
1948-49,  117,000;  for  1949-50,  137,000;  for  1950-51,  158,000; 
for  1951-52,  177,000;  and  for  1952-53,  193,000?  Are  those 
your  figures? 

A.  I  don’t  have  my  data  with  me,  but  these  figures 

873  appear  to  me  to  be  figures  which  were  presented  to 
the  Federal  Power  Commission  in  a  case  involving 

the  application  for  a  certificate  of  public  convenience  and 

necessity  filed  by  Atlantic  Seaboard  Corporation  to  run 

the  new  twenty-six  inch  pipe  line,  which  estimates  were 

presented  in  1948.  They  have  subsequently  been  revised. 

Thev  are  not  our  latest  estimates. 

« 

Q.  There  is  not  much  difference  for  1949-50.  You  had 
133  and  137. 

A.  That  is  right. 

Q.  Just  4,000  difference. 

A.  Yes. 

Q.  What  was  the  basis  of  your  prediction  for  the  in¬ 
crease  for  the  year  1949-50? 

Mr.  Berry:  Mr.  Chairman,  before  the  witness  answers, 
I  think  I  would  like  to  raise  objection  to  the  exploration 
of  these  estimated  figures. 

We  don’t  think  that  they  are  part  of  this  rate  proceed- 
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inj^.  Ordinarily,  rates  are  determined  by  this  Commission 
on  the  basis  of  historical  recorded  results  of  operations, 

This  has  no  hearing  on  that,  and  it  is  a  discussion  of  tile 
possible  load  on  the  system  in  the  future,  which  is  purely 
a  matter  of  estimates  and  certainly  can  not  affect  or  ha^e 
any  reasonable  relation  to  the  needs  of  this  Company  fcjr 
an  increase  in  rates  based  upon  the  figures  which  have  hel*e 
been  presented  for  the  ten  years  past  and  for  tile 

874  twelve  months  ended  May  31,  1949. 

Chairman  Flanagan:  What  is  the  purpose  of  th^t 
question? 

Mr.  Roberts :  May  I  say  in  response  to  counsel,  first  that 
the  Company  has  based  its  petition  primarily  upon  tie 
need  for  additional  capital  for  expansion  of  plant  and  tile 
attraction  of  that  capital  for  expansion  of  plant  over  tie 
present  requirement. 

As  to  the  purpose  of  this  particular  question,  it  is  1|o 
show  basically  that  there  is  no  need,  no  present  need,  fclr 
the  East  Station  stand-by  facility  and  to  show  that  tie 
Company  is  presently  engaged  in  securing  transmission 
facilities  and  is  incurring  costs  for  the  future  which  it  seeks 
to  place  upon  the  present  consumers  of  gas. 

The  figures  that  I  have  read,  of  137,000  mcf  peak  day 
requirement  and  the  corresponding  16,674,000  can  be  used 
in  the  estimate  of  revenue  upon  which  the  rates  are  to  be 
based. 

Chairman  Flanagan:  In  your  line  of  questioning,  Mr. 
Roberts,  what  do  you  visualize  would  be  the  disposition  (►f 
this  East  Plant  in  the  event  you  can  prove  there  is  no  need 
of  it? 

Mr.  Roberts:  Our  belief  is  that  East  Plant  should  have 
been  retired,  and  should  have  been  retired  at  the  time  of 
conversion,  instead  of  trying  to  keep  it  in  the  rate  base  upon 
which  a  return  must  be  made;  that  there  is  no  need 

875  for  stand-hy  purposes  at  all  in  East  Plant. 

"We  would  also  have  something  to  say  with  respe(;t 
to  the  accounting;  but  as  far  as  the  plant  is  concerned,  we 
think  that  the  introduction  of  the  oil  production  facilities 
is  solely  for  the  purpose  of  maintaining  a  large  sum  c»f 
money  in  the  rate  base  and  any  return  upon  it. 
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Mr.  Berry:  In  tliat  connection,  I  should  like  to  point 
out  that  the  matter  of  adequacy  of  supply  of  gas  to  the 
customers  of  the  District  of  Columbia,  the  responsibility 
of  having  an  adequate  supply,  and  the  need  for  a  continuous 
and  safe  supply,  is  a  burden  placed  on  the  management  of 
the  Company  by  the  law  creating  the  Public  Utilities  Com¬ 
mission,  and  it  is  a  matter  for  the  sole  discretion  and  judg¬ 
ment  of  the  management  of  the  company  as  to  whether  it 
needs  to  have  stand-by  facilities  available  to  protect  its 
supply  of  natural  gas. 

Mr.  Roberts:  And  it  is  a  matter  for  the  sole  discretion 
of  the  Commission,  as  tempered  by  the  courts,  to  determine 
whether  or  not  there  should  be  a  return  paid  upon  the 
Company’s  bad  judgment. 

Chairman  Flanagan:  Mr.  Roberts,  in  issuing  its  order, 
the  Commission  of  course  also  had  in  mind  its  responsi¬ 
bility  to  the  consumers  of  the  District  of  Columbia. 

Pending  the  time  when  this  area  may  be  completely  en¬ 
circled  by  pipe  lines  and  be  fully  assured  not  only  of  one 
supply  of  gas  but  another,  what  do  you  visualize 
876  might  happen  in  the  case  of  a  break  in  the  present 
pipe  lines  supply,  and  no  stand-by  facility  available  ? 

Mr.  Roberts:  As  of  any  date  after  December  1,  assum¬ 
ing  the  new  line  is  cut  in,  there  will  be  an  adequate  supply 
of  gas  from  two  or  more  sources. 

Chairman  Flanagan:  The  statement  was  that  it  should 
have  been  supplied  at  the  time  of  conversion.  Do  you  still 
think  so? 

Mr.  Roberts :  Yes.  There  was  enough  then. 

Chairman  Flanagan:  And  we  should  leave  the  people 
of  the  District  of  Columbia  at  the  mercy  of  nature,  perhaps, 
in  case  a  pipe  line  breaks? 

Mr.  Roberts:  No,  sir,  a  quite  adequate  distribution  sys¬ 
tem. 

Chairman  Flanagan:  Are  you  familiar  with  what  did 
happen  when  the  pipe  line  broke? 

Mr.  Roberts:  I  know  something  about  it,  yes,  sir. 

Mr.  Harrison:  I  suggest  that  that  matter  has  already 
been  decided  by  this  Commission,  when  it  authorized  the 
stand-by  plant.  I  submit  that  that  matter  has  already  been 
decided  by  this  Commission. 
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Mr.  Roberts:  That  wouldn’t  make  any  difference,  aijd 
I  suggest  that  the  order  as  submitted  in  the  stand-by 
did  not  cover  the  stand-by  plant  or  its  accounting.  There 
nothing  in  it  about  that.  Reference  is  made  to 

877  order  of  March  6,  1947.  There  is  no  finding  by 
Commission  at  that  time  as  to  the  maintenance 

conversion  of  a  stand-by  plant,  nor  is  there  any 
for  accounting. 

Chairman  Flanagan:  That  matter  has  been  fully 
sidered  by  the  Commission,  and  I  am  sure  that  we,  in 
authorizations,  have  taken  into  consideration  the 
for  a  stand-by  plant.  That  is  a  decision  that  has  been 
and  we  see  no  useful  purpose  to  be  served  by  going 
matters  wliich  have  already  been  decided.  So  I  think 
ther  questioning  with  regard  to  the  necessity  and  the 
tion  of  the  East  Plant  as  a  stand-by  plant  has  no  part 
this  proceeding.  It  has  been  adequately  covered  up  to 
point. 

Mr.  Roberts:  I  respectfully  suggest  that  the  fact 
somebody  else  may  differ  with  the  Commission - 

Chairman  Flanagan :  Oh,  people  differ  with  us,  yes,  bjat 
our  record  is  made  on  the  facts  before  us. 

Mr.  Roberts:  That  is  all  I  want,  sir:  to  get  some  facts 
into  the  record  if  I  can. 

By  Mr.  Roberts : 

Q.  May  I  ask  the  total  capacity  available  as  of  the  com¬ 
pletion  of  the  new  line  on  December  1,  stated  in  terms  of 
peak  day  requirements? 

A.  We  expect  that  if  the  new  line  is  completed  and  in 
operation  as  of  December  1,  the  Atlantic  Seaboard  Co  r¬ 
poration  will  be  able  to  supply  our  full  requirements 

878  of  natural  gas  this  coming  winter. 

Q.  I  ask  the  question :  what  will  be  the  capacity  at 
200  pounds  of  all  of  the  natural  gas  pipe  line  facilities 
which  will  be  available,  assuming  that  line  is  completed  pn 
December  1. 

A.  MTiich  transmission  lines  are  you  talking  about,  Y.v. 
Roberts? 

Q.  All  of  the  transmission  lines  which  you  have. 
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A.  Our  own  lines? 

Q.  Yes,  sir. 

A.  The  capacity,  as  I  stated  earlier  in  my  testimony,  is 
97,000  mcf  for  the  twelve  and  sixteen  inch  lines  north  of 
the  Potomac  River  and  33,000  south  of  the  river,  entering 
the  system  through  the  Virginia  area. 

Q.  Ninety-six? 

A.  Ninety-seven. 

Q.  Ninety-seven  and  thirty-three,  or  a  total  of  130,000. 

A.  That  is  right. 

Q.  That  is  the  maximum  capacity  that  you  will  have 
following  December  1  and  the  completion  of  the  Company 
connections;  is  that  right? 

A.  That  is  right. 

Q.  Is  the  limitation  in  your  system,  or  the  system  of  your 
supplier? 

A.  Well,  that  is  predicated  on  200  pounds,  and 
879  that  is  sufficient  to  give  us  the  quantity  of  gas  which 
we  require  for  our  peak  day  next  winter.  If  we  re¬ 
quire  more  gas,  and  more  than  200  pounds  is  available,  the 
capacity,  for  instance,  of  the  twelve  and  the  sixteen  inch 
pipe  lines  coming  in  from  Rockville  can  be  increased. 

Q.  Can  you  refer  to  your  records  and  now  give  me  a 
more  definite  answer  as  to  the  three  peak  days  in  1948-49? 

A.  I  do  not  have  those  records  with  me. 

Q.  Will  you  supply  that  figure? 

A.  Yes,  sir. 

Q.  The  average  of  the  three  peak  days? 

A.  Yes. 

Q.  Wliat  part  of  the  conversion  job  was  performed  by 
contract,  and  what  part  by  Company  forces? 

A.  The  forces  of  the  Washington  Gas  Light  Company 
undertook  the  major  portion  of  the  engineering  require¬ 
ments.  The  valves  which  were  required  to  sectionalize  the 
distribution  system  in  order  to  introduce  natural  gas  each 
day  into  a  new  territory  were  installed  by  the  forces  of  the 
Company.  And  in  the  main,  the  work  which  was  per¬ 
formed  by  the  contractor  comprised  the  actual  conversion 
of  the  customers’  appliances  on  the  customers’  premises. 

Q.  Appliances  of  all  kinds? 

A.  Yes,  sir. 
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Q.  We  have  a  figure  in  the  record  of  some  $3,200,- 
000 - 

880  Mr.  Berry :  Mr.  Roberts,  can  you  refer  to  the  lo<3a- 
tion  of  it? 

By  Mr.  Roberts ; 

Q.  W’e  have  a  figure  of  $2,887,431  as  the  unamortized  part 
of  the  cost  of  conversion  and  $303,600,  making  a  total  of 
$3,191,031,  as  being  the  total  cost  of  conversion  subject  to 
amortization. 

May  I  ask  what  part  of  that  was  paid  to  the  contractors. 

Mr.  Berry:  Mr.  Chairman,  I  would  like  to  make  sure 
where  this  figure  appears,  if  Mr.  Roberts  can  tell  us.  And 
I  am  not  sure  that  Mr.  Noyes  is  qualified  to  answer.  This, 
I  think,  might  be  more  in  the  nature  of  an  accounting  ques¬ 
tion.  I  am  not  sure,  furthermore,  of  just  where  this  little 
side  trip  into  the  matter  of  a  change-over  and  the  histc  ry 
of  it  is  leading  us. 

I  will  ask  counsel  to  state  his  position  before  the  witness 
answers  the  question. 

Mr.  Roberts:  I  don’t  know  that  that  is  essential  on  cross 
examination. 

Mr.  Berry:  Since  it  doesn’t  appear  within  the  scope  of 
the  direct  testimony,  I  should  think  it  would  be  essential, 
and  that  it  would  be  helpful  to  the  Commission  in  ruling  on 
the  objection. 

Mr.  Roberts:  I  don’t  mind.  I  don’t  want  to  have 

881  any  doubt  about  it.  The  figure  in  question,  of 
$2,887,431  appears  at  line  37  on  Exhibit  No.  11,  Com¬ 
pany  Exhibit  No.  11,  under  Column  J,  for  the  calendar  y(^ar 
1948,  and  is  an  accounting  figure.  Therefore,  I  supplied,  it. 

My  question  to  the  witness  was :  could  he  state  what  part 
of  those  total  conversion  costs  were  investment  items  by 
the  Company,  net  investment  items  by  the  Company,  and 
what  part  of  the  work  was  done  in  terms  of  dollars  by  the 
contractor. 

Mr.  Berry:  Before  the  witness  answers,  I  should  like 
to  show  the  witness  the  exhibit — I  don’t  know  that  he  has 
it  in  front  of  him — to  get  the  figure  in  front  of  him,  and 
then  I  should  like  to  ask  again  the  purpose  of  the  question. 
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Mr.  Roberts:  While  the  witness  is  looking  at  that,  Mr. 
Chairman,  may  I  ask  that  whatever  formal  order  or  docu¬ 
ment  exists  by  which  the  Commission  determined  that  the 
East  Plant  was  necessary  stand-by  and  that  the  value  or 
cost  thereof  should  be  amortized  be  produced  and  made 
a  part  of  this  record? 

Mr.  Harrison ;  I  can  give  you  the  number  of  the  account¬ 
ing  order.  I  think  it  was  3261. 

Mr.  Roberts:  The  order  in  which  the  Commission  found 
as  a  fact  that  East  Plant  was  used  and  useful  property. 

Mr.  Harrison:  My  reference  was  to  Order  No.  3261  of 
September  24,  1947,  in  which  the  accounting  was  provided 
for  the  ten-year  amortization  of  the  stand-by  plant. 

Chairman  Flanagan:  I  don’t  believe  the  Commis- 
882  sion  would  have  issued  such  an  order  unless  it  con¬ 
sidered  that  plant  as  useful  for  the  purposes  in¬ 
tended. 

Mr.  Harrison :  I  might  state  that  that  order  reads : 

“Section  5.  That  nothing  contained  in  this  opinion 
or  order  shall  be  construed  as  a  determination  or  find¬ 
ing  for  rate-making  purposes.” 

That  order  followed  the  conversion  order. 

Mr.  Roberts :  That  is  right. 

Mr.  Berry:  I  wonder  if  counsel  is  prepared  to  explain 
his  question  a  little  further. 

Mr.  Roberts:  That  is  the  only  order.  It  will  be  our 
contention  that  that  order  is  not  based  on  any  opportunity 
for  hearing  and  has  not  been  the  subject  of  hearing,  and 
that  the  prior  conclusion  is  subject  to  review  under  the 
conditions  at  the  present  time. 

Chairman  Flanagan:  This  is  not  the  time  to  argue  that 
order.  You  are  now  engaged  in  cross-examining  this  wit¬ 
ness. 

Mr.  Roberts:  I  wanted  to  know  what  the  scope  of  the 
ruling  was. 

Mr.  Harrison:  The  scope  of  the  ruling,  as  I  understand 
it,  is,  furthermore,  as  far  as  this  order  is  concerned,  that 
it  is  not  subject  to  a  collateral  attack  and  is  not  now  subject 
to  a  direct  attack. 
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Chairman  Flanagan:  We  are  not  going  to  argue  that  on 
the  record  at  this  time. 

883  Mr.  Berry:  We  will  go  back  to  the  previous  ques¬ 
tion  then? 

Mr.  Roberts:  And  I  respectfully  submit  that  the  ques¬ 
tion  is  a  proper  one.  I  am  asking  this  witness  as  Cliief 
Engineer  of  the  Company  to  state  what  part  of  the  work 
was  performed  by  his  forces  and  what  part  was  performed 
by  the  contractor. 

Chairman  Flanagan:  Can  the  witness  answer  that  ques¬ 
tion? 

The  Witness :  I  do  not  have  the  breakdown  of  those  fig¬ 
ures,  no,  sir. 

Mr.  Berry:  I  still  object,  with  regard  to  the  purpose:  of 
it,  which  hasn’t  been  stated. 

Mr.  Roberts:  I  don’t  have  to  state  purposes. 

By  Mr.  Roberts: 

Q.  You  say  that  you  do  not  know  what  part  of  the  w^rk 
in  terms  of  dollars  was  performed,  relatively,  by  your  own 
forces  and  what  part  by  the  contractor? 

A.  I  don ’t  have  the  figures  with  me,  no,  sir. 

Q.  And  you  don’t  know  within  10  per  cent? 

A.  Oh,  I  could  make  an  estimate,  but  I  might  be  off,  ind 
I  see  no  point  in  my  trying  to  conjecture  on  the  thing  wjien 
I  don’t  have  the  actual  figures.  They  are  available,  |dr. 
Roberts. 

Q.  The  terms  of  the  contract  are  available,  and  the 
amount  of  work  paid  for  under  the  contract  is  avail¬ 
able? 

884  A.  Yes,  sir. 

Q.  From  accounting  records? 

A.  Yes,  sir. 

Q.  But  from  an  engineeering  standpoint,  specifically, 
what  division  of  the  work  was  done,  you  don’t  remember 
without  your  records ;  is  that  right  ? 

A.  Not  in  dollar  value. 

Q.  Was  there  any  part  of  the  adjustment  of  the  apj)li- 
ances  that  was  performed  by  Company  forces?  | 
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A.  There  may  have  been  in  some  isolated  cases.  I  don’t 
recall  offhand.  But  by  and  large  the  work  on  customers’ 
premises  was  performed  by  the  contractor. 

Q.  When  the  contractor  had  once  performed  the  initial 
work  on  the  customers’  premises,  did  he  continue  to  come 
back  and  service  complaints  with  respect  to  that  work,  or 
was  that  done  by  the  Company’s  forces? 

A.  The  contractor  performed  that  complaint  work  for  a 
limited  period. 

Q.  What  period? 

A.  That  varied  by  sections,  but  my  recollection  was  that  it 
was  in  the  order  of  one  to  two  months  after  the  conversion. 

Q.  Did  the  contractor  perform  any  work  on  any  equip¬ 
ment  which  was  not  installed  in  customers’  premises,  in¬ 
cluding  appliances  on  hand? 

885  A.  There  were  appliances  in  dealers’  warehouses 
that  in  some  cases  were  converted  prior  to  the  time 
they  were  installed  in  the  customers’  premises.  I  don’t 
recall  whether  the  contractor  did  that  work  or  whether  our 
own  forces  did  it. 

That,  again,  was  a  very  small  proportion  of  our  total 
change-over. 

Q.  Did  you  participate  in  the  development  of  that  con¬ 
tract  for  the  performing  of  those  services? 

A.  Yes,  sir. 

Q.  Could  you  state  whether  or  not  allowances  were  made 
for  overheads  and  supervision  ?  Or  was  it  a  lump  sum  con¬ 
tract  ? 

A.  It  was  on  a  cost-plus  basis. 

Q.  Cost-plus.  And  the  name  of  the  organization  was 
what? 

A.  Conversions  and  Surveys,  Incorporated. 

Q.  That  is  a  100  per  cent  subsidiary  of  Stone  and  Web¬ 
ster  ;  is  that  right  ? 

A.  As  far  as  I  know. 

Q.  Have  you  used  that  company  on  any  other  work? 

A.  No,  sir. 

Q.  Not  any  surveys? 

A.  Well,  that  company  performed  the  change-over  work 
in  1946,  which  involved  our  suburban  territories.  Then, 
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prior  to  the  inauguration  of  the  change-over  in  the  District 
of  Columbia,  in  1947,  we  utilized  some  of  their  men 

886  to  make  a  survey  of  appliances  to  determine  |the 
number  and  type  of  appliances  which  they  might 

encounter  in  their  Washington  change-over.  That  was  all, 
however,  in  connection  with  the  change-over  work. 

Q.  And  was  it  the  subsidiary  or  the  parent  company 
which  did  the  1945  work  on  the  basis  of  which  the  c|on- 
version  was  made,  the  engineering  work? 

A.  The  engineering  work  was  done  by  representative^  of 
the  parent  company. 

Q.  Stone  and  Webster? 

A.  Yes. 

Q.  Is  there  any  conversion  required  on  the  appliances 
now  sold  by  you  in  this  area  or  sold  by  others  in  this  aj*ea 
for  using  gas? 

A.  To  the  best  of  my  knowledge,  there  is  no  conversion 
required  on  any  appliances  sold  by  us.  We  have  had  a  nulm- 
ber  of  cases,  however,  when  it  was  necessary  for  us  to  do 
some  work  in  adjusting  appliances  sold  by  others. 

Q.  Now,  what  are  the  mechanical  differences  betw(‘en 
the  gas-burning  equipment  that  was  in  use  in  the  Distijict 
of  Columbia  prior  to  conversion  and  what  is  being  s^ld 
new  at  the  present  time  ? 

Mr.  Berry:  Objection.  What  is  the  relation  of  that  to 
this  proceeding?  I  don’t  believe  it  is  clear  from  the  direct 
testimony.  It  seems  to  be  another  trip  on  the  side,  which 
is  not  helpful  in  determining  the  issues  presented  by 

887  the  Company’s  application  as  to  whether  or  not  it 
needs  an  increase  in  rates. 

Mr,  Roberts:  The  question  is  a  preliminary  question  to 
inquiring  of  this  witness  as  to  the  costs  of  conversion  a!nd 
the  attained  efficiency  secured  by  the  customer,  who  is  pay¬ 
ing  those  costs  of  conversion,  or  whom  the  Company  p::o- 
poses  should  pay  the  costs  of  conversion. 

Mr.  Berry:  The  objection  is  renewed;  improper  cross- 
examination. 

Chairman  Flanagan:  The  objection  is  overruled. 

The  Witness:  Well,  the  situation,  Mr.  Roberts,  of  course, 
is  this :  Today  gas  appliances  which  are  sold  in  the  Wash- 
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ington  area  are  designed,  or  should  be  designed,  to  utilize 
natural  gas. 

By  Mr.  Roberts : 

Q.  At  approximately  the  heat  content  that  you  presently 
supply? 

A.  That  is  right ;  as  compared  to  the  situation  that  prior 
to  the  change-over  such  appliances  were  designed  to  utilize 
a  600  Btu  gas. 

Q.  That  is  right.  Or  less,  maybe.  Is  that  right?  Ap¬ 
pliances  that  were  installed  earlier  could  have  been  for  the 
use  of  gases  with  heat  content  less  than  600? 

A.  There  is  an  allowable  variation,  yes,  sir. 

Q.  What  is  the  physical  difference  in  the  appli¬ 
ance?  Could  you  use  a  water  heater,  as  an  illustra- 
888  tion  ? 

A.  Yes,  sir.  The  prime  difference  would  be  that  the 
orifices  through  which  the  gas  passes  as  it  enters  the  burner 
would  be  a  smaller  size  with  a  natural  gas-designed  heater 
than  in  the  case  of  a  600  Btu  heater.  That  is  in  order  to 
cut  down  the  gas  input,  to  insure  that  the  Btu  input  in 
the  heater  per  hour  would  be  the  same  as  on  the  600  Btu 
basis.  There  also  might  be  some  difference — and  I  can  only 
generalize  in  this  statement — there  might  be  some  differ¬ 
ence  in  the  drilling  of  the  burner  ports. 

Q.  Of  the  burner  ports? 

A.  Of  the  burner  ports. 

Q.  That  is,  the  method  of  carburetion  must  be  changed, 
and  the  burner  ports,  you  say,  are  changed  in  size? 

A.  In  some  cases,  yes. 

Q.  Is  there  any  difference  between  the  burner  designed, 
let^s  say,  on  a  cook  stove,  the  top  burner,  in  the  height  of 
the  burner,  or  the  distance  from  the  top  of  the  burner  to 
the  bottom  of  the  vessel  to  be  heated,  on  a  natural  gas  stove 
and  a  stove  designed  for  600  Btu  consumption? 

A.  My  recollection  is  that  they  are  substantially  the 
same. 

Q.  The  distance  from  the  top  of  the  burner  on  the  new 
stoves  is  the  same  as  in  the  old  ones? 
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A.  Well,  of  course,  in  answering  that  questio^  I 
889  must  point  out  that  there  are  changes  in  gas  rahge 
designs  going  on  all  the  time. 

Now,  if  we,  for  instance,  were  to  take  a  specific  manu¬ 
facturer’s  range,  the  specifications  which  he  has  today  may 
be  entirely  different  than  those  which  were  in  effect  three 
or  four  years  ago. 

889  Q.  What  is  the  difference  in  efficiency  in  heat  ap¬ 
plied  on  a  stove  installed  for  600  Btu  and  on  c>ne 

designed  and  installed  for  1,050  Btu? 

Mr.  Berry:  May  it  please  the  Commission,  ruling  lias 
been  rendered  on  the  preliminary  questions  here,  it  is 
true,  but  I  should  like  to  point  out  that  this  subject  was 
explored  by  this  Commission  in  the  hearing  which  was 
made  on  application  of  the  company  to  change  the  standard 
of  heating  content.  j 

We  are  now  reviewing  much  of  the  testimony  in  a  sligh  tly 
different  way  that  was  submitted  in  that  hearing.  That 
hearing  has  been  made  part  of  this  record. 

Chairman  Flanagan:  Mr.  Roberts,  these  technicalities, 
we  feel,  will  not  help  us  in  our  decision.  What  are  you  driv¬ 
ing  at  in  this  line  of  questioning,  as  to  the  height  of  the 
burner,  and  so  forth,  the  apparatus  itself? 

Mr.  Roberts :  The  point,  of  course,  is,  Mr.  Chairman,  that 
the  person  who  is  buying  appliances  now  is  buying  an  a  p¬ 
pliance  designed  specifically  for  natural  gas  use, 

890  which  we  think  is  materially  different  in  efficiency, 
in  the  use  of  1,050  Btu  or  1100,  than  it  would  be  ir:  a 

converted  appliance.  We  think  that  the  people  who  had 
their  appliances  converted  had  a  substantial  amount  of 
money  spent  on  them,  around  $3,000,000. 

Commissioner  Lauderdale:  What  would  you  do?  Have 
different  rates  for  the  owners  of  various  ages  of  equipment, 
Mr.  Roberts? 

Mr.  Roberts:  I  would  rather  not  answer  that  question, 
Mr.  Lauderdale. 

Mr.  Berry:  I  renew  the  objection  to  cross-examination 
along  this  line. 

Chairman  Flanagan:  We  will  sustain  the  objection  xo 
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tlie  question  along  the  lines  of  technical  characteristics  of 
the  different  types  of  equipment. 

Mr.  Roberts:  Questions  as  to  the  relative  efficiency  of 
natural  gas  and  non-natural  gas  type  equipment  are  elimi¬ 
nated,  then? 

Mr.  Harrison:  It  was  stated  that  this  Company  is 
authorized  to  amortize  the  cost  of  conversion  over  a  period 
of  time.  That  is  an  action  taken  by  this  Commission  which 
is  not  now  subject  to  collateral  attack  or  to  direct  attack. 

Mr.  Roberts :  I  respectfully  say  that  the  Commission  has 
said  that  that  was  not  to  be  controlling  as  to  rate  cases, 
and  this  is  a  rate  case. 

891  Mr.  Harrison:  I  was  referring  to  Order  3261, 
which  related  to  accounting  for  the  stand-by  plant 
at  East  Station. 

Mr.  Roberts  is  now  talking  about  conversion  costs,  which 
is  an  entirely  different  matter. 

Mr.  Roberts:  I  think  that  that,  with  the  limitations  im¬ 
posed  by  the  Commission,  covers  the  questions  of  an  engi¬ 
neering  nature  that  I  would  address  to  the  witness. 

895  By  Mr.  Berry: 

Q.  In  response  to  an  earlier  question,  you  spoke  of  the 
difference  between  the  operation  of  the  East  Station  for 
standby  purposes  and  for  peak  shaving  purposes.  Did  you 
explain  on  the  record  the  reason  why  it  is  not  operated  for 
peak  shaving  at  this  time? 

A.  Yes,  sir. 

Q.  Would  you  restate  your  position  a  little  on  that,  please, 
for  the  record? 

A.  The  reason  the  station  is  not  being  used  for  peak 
shaving  is  the  fact  that  under  our  present  contract  price 
it  is  more  economical  for  the  Company  to  purchase  the  peak 
gas  from  the  Atlantic  Seaboard  Corporation  than  to  operate 
its  oil  gas  production  facilities.  That  is  due  entirely  to  the 
particular  type  of  price  provision  which  we  have  in  our 
contract  today,  and  which  can  be  changed  in  the  future  to 
reflect  an  entirely  different  set  of  economic  figures. 
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Q.  Under  what  circumstances  might  it  be  economical  ^o 
operate  East  Station  for  peak  shaving  purposes?  j 

A.  Under  our  present  agreement,  as  a  typical  example, 
we  pay  for  our  natural  gas  through  a  demand  and  a  coiln- 
modity  type  of  rate.  The  demand  charge  which  we  pay  eath 
month  is  applicable  only  to  the  demand  which  has  be^n 
created  within  that  month.  It  has  no  effect  after  the 
elapsing  of  that  particular  period.  It  is  altogether 
896  possible  that  in  the  future  the  form  of  rate  whith 
we  will  pay,  which  will  comprise  a  demand  and  coi^- 
modity  charge,  will  contain  a  demand  charge  based  onja 
ratcheted  demand.  In  other  words,  if  in  January  of  ai^y 
year  we  were  to  sustain  a  demand  of  a  certain  number  of 
cubic  feet,  for  every  month  thereafter  we  would  pay  a 
demand  charge  based  upon  the  maximum  demand  whi<|jh 
occurred  in  that  January,  unless  it  was  exceeded  by  |  a 
higher  demand  at  some  subsequent  time.  That  is  a  forp 
of  rate  which  is  more  and  more  being  adopted  throughojit 
the  industry.  1 

Q.  And  you  say  that  if  that  type  of  rate  were  applicable 
to  Washington  Gas  Light  Company,  it  might  be  econori- 
ically  desirable  and  necessary  for  Washington  Gas  Liglit 
Company  to  use  and  operate  its  East  Station  gas  maniji- 
facturing  plant -  I 

Mr.  Roberts:  I  object.  j 

By  Mr.  Berry:  | 

Q.  — for  the  generation  of  oil  gas  for  the  purpose  bf 
lowering  the  cost  of  gas  ? 

Mr.  Roberts :  I  object. 

Chairman  Flanagan:  Would  you  read  the  question,  Mr. 
Reporter? 

(The  reporter  read  the  question  as  follows: 

“Question:  And  you  say  that  if  that  type  of  rate  were 
applicable  to  Washington  Gas  Light  Company,  it  might  be 
economically  desirable  and  necessary  for  Washington  Gas 
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Light  Company  to  use  and  operate  its  East  Station 
897  gas  manufacturing  plant  for  the  generation  of  oil 
gas  for  the  purpose  of  lowering  the  cost  of  gas?’’) 

Mr.  Roberts:  The  basis  of  my  objection,  Mr.  Chairman, 
is  the  fact  that,  first,  the  Commission  has  ruled  that  ques¬ 
tions  should  not  be  asked  as  to  the  use  of  East  Station  for 
stand-by  facilities. 

Chairman  Flanagan:  Mr.  Roberts,  for  almost  an  hour 
you  got  questions  in  this  record  on  this  very  point. 

The  objection  is  overruled. 

Mr.  Roberts :  I  thought  you  ruled  that  it  was  going  to  be 
held  for  stand-by  purposes. 

Chairman  Flanagan:  The  objection  is  overruled. 

Mr.  Berry:  May  we  have  the  question  read? 

(The  reporter  again  read  the  question  as  above  set  forth.) 

The  Witness :  If  the  new  form  of  rate  contains  a  ratcheted 
demand  charge,  there  is  no  doubt  but  that  it  would  be  much 
more  economical  for  us  to  produce  oil  gas  to  a  relatively 
large  degree  at  East  Station  as  compared  with  purchasing 
the  gas  on  an  incremental  basis  from  the  pipe  line  company. 

897  By  Mr.  Berry: 

Q.  Can  you  give  us  an  illustration  of  a  type  of  pro¬ 
vision  at  which  it  might  be  economical  to  operate  East 
Station  for  peak-shaving  purposes? 

A.  Yes,  sir.  As  recently  as  last  Friday,  in  a  hear- 

898  ing  before  the  Federal  Power  Commission,  involving 
the  application  of  a  certificate  to  supply  gas  to  com¬ 
munities  in  Virginia,  our  supplier  filed  as  an  exhibit  an 
estimate  of  revenues  of  its  pipe  line  facilities.  It  showed 
in  the  calculation  of  these  revenues  a  rate  which  it  pro¬ 
posed  to  apply  to  Washington.  That  rate  comprised  a 
demand  charge  of  $2  a  thousand,  and  a  commodity  cost,  a 
commodity  charge,  of  $.22  a  thousand.  It  is  a  ratcheted 
demand  charge.  The  net  effect,  therefore,  is  that  if  that 
rate  were  actually  in  effect  the  peak  gas  which  we  would 
purchase,  the  incremental  peak  gas,  would  cost  us  $24  a 
year  for  demand  charge  plus  22  cents  for  the  commodity 
cost,  or  a  total  of  $24.22. 


Q.  Per - ? 

A.  Per  mcf.  That  compares  with  our  oil  gas  production 
cost  of  $1.65  per  thousand,  and  compares  with  the  present 
incremental  natural  gas  peak  cost  of  70  cents  per  thousand. 

Q.  When  you  were  discussing  the  operation  of  the  !Bast 
Station  as  a  stand-by  facility  in  the  winter,  1947-48,  you 
quoted  the  amounts  of  gas  which  were  produced,  and  they 
were  in  varying  amounts,  from  a  few  hundred  mcf  to 
several  thousand.  Could  you  explain  briefly  why  they 
comprised  such  odd  amounts  of  gas  produced? 

A.  Yes,  sir.  Our  operations  were  conducted  in  this 
manner  during  that  winter.  Usually  the  day  before  or  ^arly 
in  the  morning  of  the  particular  day  in  reference, 
899  we  made  an  estimate  of  the  quantity  of  gas  wlhich 
we  thought  we  would  send  out  to  our  customer^  on 
that  day.  We  also  found  out  from  our  supplier  how  much 
gas  it  was  expected  could  be  delivered  to  our  system  in 
that  day.  If  we  anticipated  a  deficiency  and  that  defici<mcy 
occurred  on  a  number  of  days,  we  immediately  started 
the  production  of  oil  gas,  so  as  to  insure  continuity'-  of 
supply  to  our  customers. 

Q.  Then  the  amounts  of  oil  gas  produced  were  the 
amounts  needed  to  balance  the  send-out  with  the  deficient 
gas  that  you  might  receive  from  the  natural  gas  supplier? 

A.  That  is  correct. 

Q.  And  did  you  state  whether  or  not  any  oil  gas  was 
produced  at  the  East  Station  in  the  -winter,  1949-50? 

A.  You  say  “will  be  produced”? 

Q.  May  I  correct  that?  In  the  winter  1948-1949. 

A.  No  oil  gas  was  produced  during  the  winter  of  1948- 
1949,  due  to  the  extremely  mild  winter  which  we  experi¬ 
enced. 

Q.  The  twenty-six  inch  pipe  line  which  you  spoke  of  as 
being  constructed  by  Atlantic  Seaboard  Corporation,  and 
which  is  expected  to  be  completed  in  December:  will  it 
supply  any  users  other  than  Washington  Gas  Light  Com¬ 
pany? 

A.  Yes,  sir.  That  pipe  line  will  supply  the  Baltimore 
metropolitan  area,  beginning  in  1950.  And  it  is  also  con¬ 
templated  that  the  pipe  line  will  supply  gas  service  to  a 
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number  of  smaller  communities  in  Virginia  and  also  West 
'Virginia. 

900  Mr.  Berry;  No  further  questions,  Mr.  Chairman. 
Mr.  Harrison:  May  I  ask  the  witness  one  question? 
Chairman  Flanagan :  Yes. 

By  Mr.  Harrison: 

Q.  Mr.  Noyes,  do  I  understand  you  to  say  that  now  there 
is  no  ratcheted  demand  charge  in  your  contract  with  the 
gas  supplier? 

A.  That  is  correct. 

Q.  And  if  the  Company  maintains  the  East  Station  as  a 
stand-by  plant,  would  that  station  and  the  fact  that  it 
could  be  used  for  production  gas,  be  a  bargaining  point  or 
a  weapon  in  the  hands  of  the  Company  in  the  negotiating? 

The  Witness:  May  I  have  the  question  read? 

(The  question  was  read  by  the  reporter  as  above  set 
forth.) 

The  Witness:  That  can  be  used  for  such  purposes,  yes, 
sir. 


By  Mr.  Harrison: 

Q.  I  have  in  mind  particularly  the  ratcheted  demand  that 
the  Company  might  make. 

A.  That  is  correct. 

Mr.  Kirby:  The  rates  under  the  contract,  now  Exhibit 
22  in  the  record,  are  subject  to  the  jurisdiction  of  the  Fed¬ 
eral  Power  Commission,  are  they  not? 

The  Witness;  Yes,  sir. 

901  Chairman  Flanagan :  I  might  explain  that  that  pre¬ 
vious  ruling,  Mr.  Roberts,  was  to  the  effect  that  you 
had  gone  into  enough  angles  of  that  East  Station  so  that 
the  Commission  felt  that  it  was  proper  to  permit  questions. 

Mr.  Berry  has  examined  on  the  points  that  were  brought 
out. 

We  don’t  intend  to  deny  you  the  right  to  cross-examine  on 
those  points  if  you  so  desire. 
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Mr.  Roberts:  Do  I  understand  that,  as  Mr.  Harrison 
suggested,  the  question  of  the  retention  of  East  Station  as 
a  stand-by  facility  has  already  been  ruled  upon  by  this 
Commission  and  is  not  a  matter  for  consideration  in  |:his 
case? 

Chairman  Flanagan :  That  is  right. 

Mr.  Roberts :  That  the  costs  of  conversion  and  their  inclu¬ 
sion  in  operating  expenses  have  already  been  ruled  upon  by 
this  Commission  and  are  not  a  subject  for  discussionl  in 
this  case?  I 

Chairman  Flanagan :  The  Commission  has  ruled  on  that. 

Mr.  Roberts;  And  evidence  on  that  subject  in  this  I^ate 
case  will  not  be  received?  | 

Chairman  Flanagan:  That  can  not  be  attacked,  }1t. 

Roberts.  | 

Mr.  Roberts :  And  the  question  of  the  amount  of  the  jold 
transmission  system  and  transmission  facilities 
902  which  might  no  longer  be  used  and  useful  because 
of  the  conversion  to  natural  gas  is  not  subject  to 
attack? 

Chairman  Flanagan :  You  spent  a  lot  of  time  this  morn¬ 
ing  cross  examining  a  witness  on  that  very  subject,  and 
we  didn’t  stop  you. 

Mr.  Roberts:  Am  I  to  understand  that  no  questions  on 
the  cost  of  reproduction  theory  will  be  considered? 

Chairman  Flanagan:  We  will  not  consider  evidence  with 
respect  to  the  costs  of  reproduction  of  the  present  prop¬ 
erty. 

Mr.  Roberts:  I  respectfully  state  that  we  enter  an  objec¬ 
tion  to  the  Commission’s  rulings  and  hold  that  no  ques¬ 
tion  as  to  used  and  useful  property  or  stand-by  property 
or  costs  of  conversion,  no  accounting  question,  can  be  (5X- 
cluded  in  a  rate  case,  but  is  always  de  novo. 

Mr.  Harrison :  Objections  have  been  made  and  ruled  upon 
by  the  Commission.  There  has  been  no  motion  to  strike 
any  of  the  testimony  given  so  far. 

Chairman  Flanagan:  Do  you  care  to  cross-examine  Mr. 
Noyes? 

Mr.  Roberts:  Within  the  limitations  of  those  rulingsj  I 
have  no  further  questions  to  ask  him.  1 
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Chairman  Flanagan:  Are  there  any  other  questions? 
You  are  excused,  Mr.  Noyes. 

(Witness  excused.) 


•  •••••• 

940  Mr.  Roberts:  May  it  please  the  Commission,  with 
respect  to  the  information  supplied  by  the  Company 

in  Exhibit  for  identification  No.  23,  we  respectfully  submit 
that  the  cross  examination  discloses  that  it  is  desirable  and 
necessary,  for  the  purposes  of  testing  the  reasonableness 
of  the  allocations,  that  the  aggregate  of  all  sums  which  are 
subject  to  allocation  should  be  available  and  in  evidence. 

We,  of  course,  are  particularly  concerned  with  those  sums 
which  are  or  which  could  be  assigned  or  allocated  from 
promotion  to  subsidiary  companies  or  to  merchandising  and 
jobbing  accounts. 

We,  therefore,  request  that  the  witness  be  in- 

941  structed  to  have  present  at  a  subsequent  session  the 
necessary  information  as  to  the  full  amount  of  all 

such  accounts. 

Chairman  Flanagan:  The  Commission  will  take  that  re¬ 
quest  under  advisement. 

By  Mr.  Roberts : 

947  Q.  Am  I  correct  in  assuming,  Mr.  Ritenour,  that 
in  accelerated  accrual  you  depreciate  the  remaining 
property  in  East  Station  over  ten  years  in  equal  propor¬ 
tions? 

A.  Yes,  approximately  equal  proportions.  It  is  10  per 
cent  per  year  beginning  January  1,  1948.  The  amounts  are 
approximately  equal. 

As  we  have  additions,  the  base  increases.  Any  retire¬ 
ments  would  reduce  the  base.  So  the  amounts  are  approxi¬ 
mately  equal. 

Q.  You,  of  course,  heard  the  testimony  of  the  engineering 
witness  this  morning ;  and,  of  course,  you  are  familiar  with 
the  work  that  he  has  done  in  connection  with  East  Station? 
A.  Yes. 
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Q.  Was  the  total  for  additions  incident  to  the  converiion 
of  East  Station  included  in  the  accounts  prior  to  Decenjber 
31,1947?  I 

948  A.  I  think  some  of  the  additions  were  made  in  |  the 
year  1947.  Some  were  made  in  1948. 

Q.  Do  you  know  the  aggregate  amount  of  new  property 
that  was  installed  in  East  Station  in  connection  with  the 
conversion? 

A.  There  was  some  new  property  and  some  property  re¬ 
classified.  For  instance,  the  holder  that  Mr.  Noyes  n^en- 
tioned  this  morning  was  not  new  property  but  was  <!on- 
verted  for  use  as  an  oil  tank,  whereas  theretofore  it  !liad 
been  used  as  a  gas  holder. 

All  together,  there  was  an  expenditure  of  about  ,$240,000 
net,  including  the  conversion  of  that  holder  for  the  use  as 
an  oil  tank,  and  the  transfer  of  certain  items  from  M^est 
Station  to  East  Station,  totaling  around  $40,000. 

The  total  net  increase  in  the  plant  account  was  about 
$240,000  as  a  result  of  the  conversion. 

Q.  There  were  also  large  abandonments  at  the  same  time, 
were  there  not? 

A.  Yes,  there  have  been  some  abandonments  at  Blast 
Station. 

Q.  And  they  were  covered  in  the  extraordinary  property 
losses  account? 

A.  The  net  amount  of  those  abandonments  are  in  extraor¬ 
dinary  property  losses  account. 

Q.  As  to  that  holder,  had  it  continued  in  service  for 

949  the  purpose  of  storing  natural  gas,  what  rate  of 
depreciation  would  have  been  applicable  to  it? 

A.  It  would  have  been  included  in  our  general  propeHy ; 
and  the  rate,  as  I  mentioned  a  while  ago,  is  2.1  per  cent  ijow. 
In  1948,  it  was  2.2,  with  a  slightly  ditf erent  base. 

Q.  Is  there  approximately  a  40-year  life  remaining  in  the 
holder  ? 

A.  The  life  of  individual  units  does  not  apply  when  you 
use  an  over-all  rate. 

You  use  a  composite  which  takes  into  consideration  the 
lives  of  each  of  the  elements. 
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Q.  Did  I  understand  you  to  say  that  that  holder  repre¬ 
sented  $40,000,  or  did  that  property  include  the  property 
transferred  from  West  Station  to  East  Station? 

A.  I  believe  the  cost  of  the  holder  was  somewhere  in  the 
vicinity  of  $60,000. 

Q.  Was  that  the  cost  on  the  books? 

A.  Yes. 

Q.  Was  that  after  depreciation,  or  was  that  the  book  in¬ 
vestment  cost? 

A.  I  am  speaking  now  of  the  book  cost. 

Q.  Of  course,  you  did  apply  this  accelerated  depreciation 
only  to  the  balance  of  the  property  in  that  particular  class 
and  not  to  the  original  book  cost ;  isn^t  that  right? 

A.  We  started  out  with  the  book  cost  of  all  the 

950  property  which  was  expected  to  be  retired  at  some 
future  time  incident  to  the  conversion  to  natural  gas. 

There  were,  as  I  mentioned  a  while  ago,  these  several  addi¬ 
tions,  and,  as  we  progressed,  certain  retirements. 

The  accelerated  depreciation  is  calculated  on  the  basis 
of  the  remaining  number  of  months  in  the  10-year  period 
applied  to  what  the  balance  is  at  the  end  of  each  month. 

Q.  That  is  applied  to  the  book  cost,  not  to  the  depreciated 
cost? 

A.  It  has  got  to  be  the  book  cost. 

Q.  You  are  going  to  retire  this  in  ten  years? 

A.  I  beg  your  pardon.  It  is  not  the  book  cost.  It  is  the 
book  cost  less  depreciation  accrued  prior  to  the  time  of 
starting  the  accelerated  depreciation  program. 

Q.  \^ere  can  I  find  the  depreciated  cost  of  East  Station 
after  the  conversion? 

A.  Our  records  show  that.  We  started  out  with  the  book 
figure  at  the  end  of  1947.  Rather,  I  believe  June  30,  1947 
is  the  date.  The  amount  of  depreciation  related  to  that 
property  was  determined  as  of  that  date. 

Q.  Do  you  mean  the  amount  of  depreciation  or  the  amount 
of  the  depreciation  reserve? 

A.  The  depreciation  reserve.  Since  that  time  we  have 
added  to  that  depreciation  reserve  the  amount  of  the  ac¬ 
celerated  accruals.  We  have  used  a  part  of  that 

951  reserve  as  applying  to  the  portion  of  the  property 
which  has  been  removed  from  service  and  transferred 
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to  Account  141,  leaving  the  balance  in  the  reserve  applicajble 
to  that  properly. 

Q.  Does  that  mean  that  $200,000  of  newly  installed  prop¬ 
erty  is  being  retired  on  the  accelerated  basis? 

A.  The  accelerated  depreciation  covers  that  property  on 
approximately  a  10-year  base. 

Q.  Additions  and  betterments  take  a  proportion  eq|ial 
to  the  number  of  months  remaining  in  the  ten  years  ? 

A.  That  is  correct. 

Q.  Was  there  any  provision  for  the  recovery  of  salvj^ge 
from  East  Plant  in  connection  with  the  base  for  your 
accelerated  depreciation? 

A.  Yes.  It  is  the  cost  of  the  property,  less  depreciation 
accrued  prior  to  the  beginning  of  the  accelerated  deprecia¬ 
tion  program,  plus  cost  of  removal,  less  salvage.  Any 
salvage  that  is  recovered  is  deducted  before  amortization 
is  calculated. 

Q.  In  other  words,  if  the  plant  is  retired,  as  was  thought 
to  be  possible,  by  the  year  1952,  salvage  will  be  treated  at 
that  time;  is  that  right? 

A.  Yes.  Whenever  the  salvage  is  released,  it  will  be  de¬ 
ducted. 

Q.  You  won’t  anticipate  salvage  by  the  establishmeni;  of 
a  salvage  base  for  even  the  new  property  installed  in  1917? 

A.  We  haven’t  any  base  for  it.  As  a  matter  of 
952  fact,  our  experience  has  been  that  the  cost  of  removal 
about  equals  salvage  in  the  case  of  practically  all 
property.  That  was  our  experience  at  West  Station. 

Q.  Is  it  your  opinion,  as  an  accountant,  that  you  can  take 
the  depreciation  on  an  accrual  basis  and  can  estimate  the 
loss  of  Ufe  or  worth  in  the  property  each  year  for  the  jjur- 
poses  of  the  accrual,  but  that  you  can’t  do  so  for  the  jfur- 
poses  of  salvage? 

A.  I  don’t  quite  follow  that  question. 

Q.  Your  regular  depreciation  method  contemplates  com¬ 
pensation  for  the  loss  of  worth  in  the  property  each  yjar, 
does  it  not,  in  advance  of  the  time  of  retirement? 

A.  You  are  talking  now  about  the  accelerated  depreci¬ 
ation  of  this  property? 

Q.  I  am  talking  now  about  regular  depreciation. 

A.  Whenever  you  set  up  a  depreciation  rate,  you  lake 
into  consideration  all  of  the  elements.  As  I  said  a  while 
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ago,  it  has  been  our  experience  on  our  type  of  property  that 
the  cost  of  removal  about  equals  the  salvage. 

952  Q.  Going  back  to  the  question  of  depreciation  on 
a  regular  basis,  the  reason  for  your  asking  and 

getting  the  depreciation  each  year  for  inclusion  in  operating 
expenses  is  to  equal  the  loss  of  worth  in  that  one  year,  that 
is,  loss  of  cost? 

A.  Mr.  Roberts,  we  can  get  into  a  long  discussion 

953  about  this  value  loss  in  any  particular  period. 

Q.  I  would  rather  not  get  into  a  long  discussion. 

A.  I  wouldn’t  say  that  that  is  true.  We  are  accruing 
depreciation  at  a  rate  designed  to  take  care  of  the  loss  in 
the  investment  in  property  over  its  life. 

Now,  whether  a  certain  amount  occurs  in  one  period  or 
in  another  period  is  something  that  can  get  us  into  a  lot  of 
discussion. 

•  •••••• 

961  Chairman  Flanagan:  The  hearing  will  come  to 
order. 

At  the  outset,  Mr.  Roberts,  I  want  to  make  a  clarifying 
statement  with  regard  to  certain  rulings  that  were  made 
yesterday. 

On  page  480  of  the  record,  in  discussing  the  cross  exam¬ 
ination  of  matters  relative  to  the  East  Plant,  I  said: 

“That  matter  has  been  fully  considered  by  the  Com¬ 
mission,  and  I  am  sure  that  we,  in  our  authorizations, 
have  taken  into  consideration  the  necessity  for  a  stand¬ 
by  plant.  That  is  a  decision  that  has  been  made,  and 
we  see  no  useful  purpose  to  be  served  by  going  into 
matters  which  have  already  been  decided.  So  I  think 
further  questioning  with  regard  to  the  necessity  and 
the  operation  of  the  East  Plant  as  a  stand-by  plant  has 
no  part  in  this  proceeding.  It  has  been  adequately 
covered  up  to  this  point.  ’  ’ 

Subsequent  to  that  statement,  Mr.  Berry  examined  Mr. 
Noyes  with  regard  to  testimony  which  Mr.  Noyes  had 
placed  in  the  record  upon  questioning  by  Mr.  Roberts.  At 
the  conclusion  of  Mr.  Berry’s  examination,  I  made  a  state- 


267 


ment  which  is  not  correctly  recorded  in  this  testimony,  ifhat 
is  at  page  504.  I  will  repeat  as  closely  as  I  can  the  state¬ 
ment  I  made,  which  was  to  this  effect: 

“I  might  explain  that  the  previous  ruling,  Mr. 
962  Roberts,  was  to  the  effect  that  you  had  gone  into 
enough  angles  of  that  East  Station  question  so 
that  the  Commission  felt  it  was  not  necessary  to  cover 
this  matter  from  any  other  angle.  However,  Mr.  Berry 
has  examined  Mr.  Noyes  on  points  that  you  broight 
out  through  your  questioning  of  Mr.  Noyes.  "We  do 
not  intend  to  deny  you  the  right  to  recross  examine  Mr. 
Noyes  on  those  points  if  you  so  desire.” 

Mr.  Roberts  then  asked  whether  the  question  of  reten  tion 
of  East  Station  as  a  stand-by  facility  had  already  l(een 
ruled  upon  by  this  Commission  and  is  not  a  matter  for 
consideration  in  this  case,  whereupon  I  answered:  “I'hat 
is  right.”  That  answer  in  my  opinion  is  not  correct. 

The  question  of  the  retention  of  the  East  Station  as 
a  stand-by  facility  and  the  accounting  matters  relative 
thereto  have  definitely  become  a  part  of  this  proceeding. 
Direct  testimony  has  been  received,  and  a  considerable 
amount  of  cross  examination  on  those  very  points  has  been 
allowed.  Therefore,  obviously  that  question  is  a  matter 
for  consideration  in  this  case. 

Following  that,  Mr.  Roberts  asked  whether  the  costs  of 
conversion  and  their  inclusion  in  operating  expenses  have 
already  been  ruled  upon  by  this  Commission  and  are  not  a 
subject  for  discussion  in  this  case.  My  answers  were  not  as 
direct  as  I  would  like  to  have  them.  For  clarification,  I 
will  state  that  Order  No.  3155  of  this  Commission, 
963  dated  March  6,  1947,  on  page  9  thereof,  contained 
a  statement  that  the  Company  estimates  the  cos :  of 
the  conversion  will  be  about  $2,600,000  and  proposes  that 
it  be  amortized  over  a  reasonable  period  of  years  ind 
charged  as  an  operating  expense  for  rate-making  purposes. 
Obviously  this  matter  had  been  a  matter  of  public  record. 
The  Commission  considered  it  and  deemed  it  to  be  a  ]*ea- 
sonable  treatment. 

Subsequent  to  the  issuance  of  this  order,  the  Company, 
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through  a  letter  which  will  be  made  a  part  of  this  record, 
reported  the  expenditure  of  a  certain  amount  for  conversion 
expenses,  and  the  Commission  authorized  the  amortization 
of  those  expenses  over  a  period  of  ten  years.  Again,  ob¬ 
viously,  this  matter  is  one  which  is  being  considered  in  the 
present  record,  and  I  will  state  at  this  time,  Mr.  Roberts, 
that  if  you  have  evidence  to  offer  as  to  this  item,  the  Com¬ 
mission  shall  be  glad  to  hear  it. 

Mr.  Roberts :  Mr.  Chairman,  I  appreciate,  of  course,  the 
changes  in  the  rulings,  and  I  can  not  at  this  time  immediately 
readjust  myself  to  the  rather  diametrically  different  ap¬ 
proach. 

If  you  will  give  me  a  little  while,  after  I  continue  with 
other  examination  I  will  have  some  questions,  certainly 
on  conversion  and  possibly  on  stand-by. 

But  I  would  like  to  state,  in  connection  with  conversion, 
that  the  reason  for  my  inquiry  was  because  I  had  read  the 
questions  of  Mr.  Berry  at  page  40  of  a  record  related 
964  to  this  matter  in  Formal  Case  No.  361,  where  the 
question  was  asked  by  Mr.  Berry: 

‘‘Will  the  customers  be  billed  for  changing  their 
appliances  to  the  use  of  natural  gas?” 

That  was  a  question  by  Mr.  Berry.  Mr.  Boothby  answered : 

“No,  the  customer  will  not  be  billed  for  the  cost  of 
changing  his  appliances  over  to  the  use  of  straight 
natural  gas.” 

Obviously,  in  the  light  of  that  representation  by  the 
Company,  and  in  the  absence  of  a  specific  finding  that  the 
conversion  costs,  even  under  the  sliding  scale  method,  were 
direct  charges  to  operating  expenses  for  rate-making  pur¬ 
poses,  I  continue  with  my  examination.  I  appreciate  the 
Commission’s  rulings  and  would  like  to  have  a  little  time, 
later,  to  adjust  myself  to  them. 

Mr.  Harrison:  Mr.  Chairman,  I  would  like  to  point  out 
that  that  is  not  all  of  the  testimony  on  that  subject. 

Chairman  Flanagan :  There  is  one  other  matter.  At  page 
542  of  the  record,  Mr.  Roberts  requested  this  Commission 
to  instruct  the  Company  to  prepare  certain  data  relative 
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to  sales  promotion  expenses.  The  Commission  will  direct 
the  Company  to  furnish  a  statement  setting  forth  by 
primary  accounts,  under  the  general  heading  of  Sales 
Promotion  Expenses,  the  amounts  charged  on  the  hooks 
of  each  of  the  three  companies,  namely,  Washington  Gas 
Light  Company,  Washington  Gas  Light  Company  of 
965  Maryland,  and  the  Rosslyn  Company,  and  the 
amounts  allocated  from  sales  promotion  expenses 
to  merchandising  and  jobbing  activities  of  the  three  com¬ 
panies. 

*•••••• 

971  Chairman  Flanagan ;  I  wonder,  Mr.  Roberts,  what 
you  have  in  mind  when  you  ask  questions  witli  re¬ 
gard  to  depreciation  allowed  for  income  tax  purposes  as 
related  to  this  special  rate  case. 

Mr.  Roberts :  If  your  Honor  please,  the  income  tax  ]*ates 
of  depreciation  may  be  materially  different,  of  course,  :^rom 
those  which  this  Commission  may  fix,  but  the  facts  with 
respect  to  dates  of  retirement  as  represented  by  the  (Com¬ 
pany  for  the  purpose  of  securing  income  tax  refunds  or 
allowances  must  be  identical  to  the  facts  represented  to 
this  Commission. 

In  like  manner,  the  Company  may  report  under  some 
proposal  to  this  Commission  retirement  distributed 

972  over  a  period  of  ten  years,  twenty  years,  or  any  other 
number  of  years  which  they  choose  to  file  in  their 

accounts,  subject  to  your  consideration  in  rate  cases. 

If  the  Company  has  retired  before  1949-50,  the  period  in 
which  rates  will  be  effective  as  the  result  of  this  applica¬ 
tion,  a  more  substantial  amount  of  their  property  than  that 
which  they  represent  to  be  presently  unretired,  the  rate  pase 
would  be  affected,  the  accrual  for  taxes  would  be  affected, 
and  correspondingly  the  amount  available  for  return  w^uld 
be  affected. 

Chairman  Flanagan:  Are  you  saying  that  what  thejr  do 
on  their  books  governs  what  they  can  claim  for  income  tax 
purposes? 

Mr.  Roberts :  No,  sir.  I  say  that  they  have  to  make  rep¬ 
resentations  under  oath  as  to  the  facts  concerning  aban¬ 
donments  of  property,  particularly  in  the  case  of  antic  ipa- 
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tory  accruals,  and  those  facts  are  binding  whether  they  be 
made  for  tax  purposes  or  any  other. 

Retirement  of  Takoma  in  1947,  when  made  in  ’46  for 
purposes  of  a  tax  adjustment  in  ’46,  is  a  controlling  state¬ 
ment  of  fact.  It  was  retired. 

Retirement  of  East  in  ’52  is  also  a  statement  of  fact, 
on  the  basis  of  which  large  savings  were  made  by  the  Com¬ 
pany  in  cash  dollars,  and  those  accounting  adjustments 
for  those  purposes  should  be  highly  influential  in 

973  determining  how  much  of  the  property  has  actually 
disappeared,  even  though  it  be  considered  necessary 

for  stand-by  purposes. 

Chairman  Flanagan:  That  is  a  lengthy  explanation,  but 
I  don’t  think  it  is  in  response  to  my  question. 

Why  should  accounting  for  tax  purposes  govern  this 
Commission  in  its  determination  of  rates? 

As  you  know,  there  is  generally  a  wide  variance — ^per¬ 
haps  you  don’t  know,  but  there  is  a  wide  variance — ^between 
the  amounts  allowed  for  tax  purposes  and  the  amounts 
generally  allowed  by  regulatory  bodies. 

The  two  bear  a  very  limited  relation  to  each  other. 

Mr.  Roberts:  That  is  sometimes  very  unfortunate,  Mr. 
Chairman,  and  I  know  there  are  differences,  but  I  think 
the  facts  with  respect  to  abandonment  are  the  same  regard¬ 
less  of  where  they  are  sworn  to. 

Chairman  Flanagan :  As  I  understood  the  statement  made 
yesterday,  is  was  probably  leading  up  to  the  claim  that 
this  property  should  have  been  abandoned  at  the  time  this 
claim  was  completed. 

Did  you  make  that  statement? 

Mr.  Roberts :  In  my  judgment,  it  should  have  been,  yes. 

Chairman  Flanagan:  I  would  like  to  get  a  little  of  the 
reason.  We  will  hear  argument  later  on  that  point.  But 
when  this  sliding  scale  arrangement  was  entered  into 

974  in  1935,  it  was  after  you  had  taken  a  very  active 
interest  and  played  an  important  part  in  its  devel¬ 
opment. 

Mr.  Roberts:  That  is  correct.  I  had  a  great  deal  to  do 
with  it. 

Chairman  Flanagan :  Well,  at  that  time,  did  you  foresee 
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that  growth  and  increased  demand  in  the  District  would 
require,  by  1946  or  ^47,  either  a  very  substantial  investment 
for  additional  production  facilities,  or  a  conversion  to 
natural  gas  to  take  care  of  that  greatly  increased  demand? 

Mr.  Boberts;  Yes,  sir,  not  only  saw  it  but  urged  vjry 
strongly  the  more  rapid  conversion  to  natural  and  the 
providing  of  natural  facilities. 

Chairman  Flanagan:  I  see.  The  depreciation  provision 
in  the  sliding  scale  arrangement  was  one  and  three-quarters 
per  cent  per  annum,  was  it  not? 

Mr.  Roberts :  I  believe  it  was,  yes. 

Chairman  Flanagan:  With  restrictions  as  to  the  limits 
that  the  reserve  might  reach? 

Mr.  Roberts :  I  believe  that  is  correct. 

Chairman  Flanagan:  In  your  opinion,  did  that  sort  of 
provision,  having  in  mind  the  necessity  for  a  very  subs 
tial  abandonment  of  plant,  adequately  protect  either 
Company  or  the  consumers  against  the  day  when  it  w( 
be  necessary  to  abandon  production  facilities  which 
been  unretired  or  unprovided  for  to  the  extent  of  6, 
million  dollars? 

975  Mr.  Roberts :  It  certainly  would  if  the  sliding 
were  continued  and  fairly  administered.  If  the 
ing  scale  was  terminated,  it  is  no  longer  in  question, 
then  go  hack  to  normal  regulation.  You  can’t  have 
cake  and  eat  it,  too. 

Chairman  Flanagan :  The  sliding  scale  was 
1947,  twelve  years  after  the  establishment  of  the 
scale  arrangement.  That  is  only  two  years  ago.  But 
ing  those  twelve  years,  sufficient  depreciation  had  not 
provided  to  the  extent  of  the  amount  which  we  now 
permitted  the  Company  to  commence  amortizing 
period  of  ten  years.  ^ 

Wliat  do  you  have  to  support  your  claim  that  all  of  that 
property  should  have  been  retired  when  conversion  was 
completed?  And  against  what  would  you  have  it  retired? 

Mr.  Roberts:  The  statement  about  its  being  inadequate, 
of  course,  is  your  Honor’s  statement.  I  didn’t  accept  the 
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statement  that  there  was  an  inadequate  reserve. 
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Chairman  Flanagan:  Well,  is  it  inadequate,  in  view  of 
the  fact  that  property  is  now  about  to  be  abandoned? 

Mr.  Roberts:  Not  under  the  sliding  scale  system.  As 
long  as  there  is  an  adequate  reserve  under  the  sliding  scale 
system  to  cover  the  actual  requirements,  the  reserve  is 
not  inadequate,  because  the  practice,  as  your  Honor  knows, 
is  to  deduct  the  balance  in  the  reserve  from  the  undepre¬ 
ciated  rate  base  and  to  allow  return  thereon. 

976  It  is  only  when  you  get  through  the  normal  regula¬ 
tory  methods  that  you  return  to  the  exhaustion  of 

service  life  on  the  property,  which  is  an  entirely  different 
thing. 

There  was  enough  money  to  retire  everything  that  has 
been  retired  in  the  reserve  and  still  have  some  reserve  left 
over. 

Mr.  Berry:  I  submit,  Mr.  Chairman,  that  these  questions 
are  subject  to  correction. 

Chairman  Flanagan:  Suppose  the  sliding  scale  arrange¬ 
ment  were  still  in  effect  and  we  were  faced  with  exactlv 
the  same  problems  we  have  before  us  today. 

What  would  you  then  say  about  the  property  abandoned 
and  to  be  abandoned?  Wliat  would  you  do  with  the  un¬ 
recovered  investment  in  that  property? 

Mr.  Roberts:  I  would  have  charged  the  reserve,  or,  if 
the  reserve  were  completely  depleted,  would  have  charged 
earned  surplus,  and  would  thereafter  at  the  next  opportu¬ 
nity  have  considered  the  adequacy  of  the  annual  accrual 
for  depreciation,  and  have  increased  it  if  the  reserve  became 
unreasonably  depleted. 

Chairman  Flanagan:  Do  you  not  think  the  time  to  con¬ 
sider  the  adequacy  of  any  accrual  would  have  been  when 
you  were  working  on  the  sliding  scale  arrangement  and 
could  foresee  the  necessity  for  abandoning  this  property 
within  twelve  or  thirteen  years  after  you  entered  into  that 
arrangement? 

977  Mr.  Roberts:  Tour  Honor  overrates  my  influence 
at  that  time.  There  were  a  lot  of  people  who  didn’t 

disagree  with  me  then,  too. 

Chairman  Flanagan:  Did  you  have  any  argument  with 
regard  to  providing  enough  depreciation  so  that  the  Com- 
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pany  could  retire  that  property  when  it  was  no  longer 
necessary? 

Mr.  Roberts:  Yes,  sir.  Not  only  that,  but  put  on  testi¬ 
mony  on  the  cost  of  reproduction  basis  and  on  the  origii^al 
cost  basis  that  the  service  life  of  West  Plant,  and  East 
Plant  too,  should  be  materially  shortened. 

Chairman  Flanagan :  Did  you  recommend  that  increased 
depreciation  should  be  charged  against  the  consumers? 

Mr.  Roberts:  Depreciation  is  a  cost  and  has  to  be  paid 
when  incurred. 

Chairman  Flanagan:  And  you  recommend  that  the  depre¬ 
ciation  provisions  be  allowed  for  rate-making  purposes  to 
such  an  extent  that  the  cost  of  this  property  would  have 
been  provided  for  at  the  time  it  was  to  be  abandoned? 

Mr.  Roberts :  I  am  not  sure  that  I  estimated  exactly  1947. 
As  a  matter  of  fact,  on  West  Plant,  I  estimated  much  earli(jr 
than  that. 

On  East  Plant,  I  don’t  know  exactly  what  date  it  was, 
but  the  accounting  reports  of  the  Commission  will  show 
in  detail  the  service  lives  recommended,  together  with  pro¬ 
vision  for  salvage. 

978  Chairman  Flanagan :  But  you  did  arrive,  you  and 
other  parties  who  participated  in  this  preparation, 
at  a  sliding  scale  arrangement  which  obviously,  now  at  any 
rate,  did  not  provide  sufficient  depreciation  to  permit  the 
Company  to  recover  the  cost  of  its  investment.  And  now 
we  have  six  or  seven  million  dollars  so  unprovided  for. 

Now  you  say  that  should  be  charged  off  against  reserve, 
which  I  believe  would  deplete  the  reserve  completely ;  and, 
if  that  were  exhausted,  against  current  surplus. 

Mr.  Roberts:  That  is  right.  Mr.  Chairman,  I  don’t  know 
whether  my  opinion  makes  any  difference.  It  certainly  isn’t 


evidence.  But  sliding  scales  are  compromise  agreements, 
and  there  were  many  more  things  besides  depreciaticn 
accrued  which  were  agreed  upon. 

Chairman  Flanagan :  I  know  that,  but  you  made  the  con¬ 
tention  yesterday,  and  I  wanted  to  get  some  of  the  reasons 
behind  that,  because  I  assume  you  are  going  to  argue  it,  £ls 
to  why  you  say  now  that  the  property  should  be  written 
off  when  conversion  is  completed. 
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That  is  the  reason  for  my  questioning,  to  get  some  of 
the  background. 

Mr.  Roberts:  The  reason  is  that  you  have  reverted  to 
normal  regulation,  and  under  normal  regulation  when  prop¬ 
erty  is  abandoned,  it  should  be  written  oif.  If  the  reserve 
is  inadequate  and  the  Companies  had  an  opportunity 
979  to  make  it  adequate. in  the  past  out  of  earnings  over 
and  above  their  actual  costs  of  operation,  they  are 
supposed  to  have  done  so.  You  don’t  go  back  and  correct 
past  losses.  That  is  my  understanding  of  the  law. 

Chairman  Flanagan:  I  just  wanted  to  have  your  state¬ 
ment  on  it. 

•  •••••• 

983  Q.  I  was  just  trying  to  short-cut,  Mr.  Ritenour. 

Will  you  go  to  K  in  11  and  state  whether  or  not  the 

984  accrual  for  tax  purposes  was  computed  after  adjust¬ 

ment  in  accordance  with  the  method  that  you  have  just 
described  ? 

A.  Yes,  in  accordance  with  the  arrangement  with  the 
Internal  Revenue  Bureau. 

Q.  And  how  much  was  the  total  deduction  on  account  of 
abandonment  of  plant  or  prospective  abandonment  of  plant 
for  the  twelve  months  ending  5-31-49? 

A.  Will  you  let  me  see  whether  I  can  get  the  figure? 

I  wanted  to  be  sure,  Mr.  Roberts,  which  figure  it  is  you 
would  like  to  have.  You  are  talking  about  this  accelerated 
depreciation  only,  or  total  deduction  for  depreciation? 

Q.  I  am  talking  at  the  moment  about  accelerated  deprecia¬ 
tion  only;  that  is,  the  special  adjustment  applicable  to  ’46, 
’47,  ’48. 

A.  I  don’t  have  the  figure  precisely,  but  I  can  tell  you  it 
was  something  over  $500,000. 

Q.  Do  you  file  consolidated  returns  for  Rossl3m,  Prince 
Georges,  Potomac  and  Washington? 

A.  Normally,  no;  not  for  a  number  of  years.  We  file 
individual  returns  generally.  But  for  the  year  1947,  we  filed 
a  consolidated  return. 

Q.  The  advantage  lying  in  that  year  because  of  the  ad¬ 
justments  due  to  abandonment  of  Washington  property? 
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A.  That  is  correct. 

Q.  That  advantage  was  all  taken  on  behalf  of  the 
985  subsidiary  companies,  was  it  not? 

A.  No,  sir. 

Q.  You  used  all  you  could  on  Washington,  didn’t  you? 

A.  We  used  all  we  could,  which  wiped  out  Washington’s 
taxes  completely. 


991  Q.  Now,  in  the  year  which  we  are  facing,  to  which 
these  rates  will  apply,  if  you  are  allowed  10  per  cent 

on  the  alleged  undepreciated  balance  of  plant  for  West,  f^or 
each  year,  whether  you  earn  a  fair  return  or  not,  if  you 
earn  any  return  you  will  be  subject  to  Federal  taxes 

992  on  that  amount,  will  you  not? 

Mr.  Berry;  May  I  have  that  question  read,  please? 

(The  reporter  read  the  question  as  follows: 

‘‘Question:  Now,  in  the  year  which  we  are  facing,  to 
which  these  rates  will  apply,  if  you  are  allowed  bm 
per  cent  on  the  alleged  undepreciated  balance  of  plant 
for  West,  for  each  year,  whether  you  earn  a  fair  re¬ 
turn  or  not,  if  you  earn  any  return  you  will  be  subject  to 
Federal  taxes  on  that  amount,  will  you  not?”) 

The  Witness :  Mr.  Roberts,  as  you  know,  our  taxes  will  be 
based  on  whatever  our  net  taxable  income  may  be  for  ea(;h 
year.  It  has  been  so  in  the  past,  and  it  will  be  in  the  future. 

Whatever  that  figure  is,  is  whatever  we  will  pay  taxes  on. 


By  Mr.  Roberts ; 

Q.  And  if  your  net  taxable  income  is  increased  by  reason 
of  additional  revenue  received  by  an  allowance  of  10  p^r 
cent  of  West  Plant  by  this  Commission,  you  will  pay  Fe(^- 
eral  taxes  on  it  in  ’49  and  ’50,  won’t  you? 

Mr.  Berry :  I  submit,  Mr.  Chairman,  that  there  is  a  mh:- 
ing  of  two  subjects  there,  which  I  think  is  bound  to  confuse 
the  witness  and  all  of  us. 
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Mr.  Koberts :  I  am  not  confused,  and  I  don  think  the  wit¬ 
ness  is,  a  bit. 

Chairman  Flanagan :  Proceed. 

993  The  Witness;  Well,  let’s  see,  Mr.  Boberts.  My 
statement  still  stands,  that  I  made  a  while  ago. 

By  Mr.  Koberts : 

Q.  Your  statement  is  correct? 

A.  Yes.  Whatever  our  net  taxable  income  is,  is  the  figure 
on  which  we  will  pay  taxes. 

Q.  Your  answer  is  correct,  but  not  complete,  Mr.  Kitenour. 

I  am  asking  you  specifically  as  to  the  amount;  if  it  isn’t 
true  that  the  taxes  will  be  charged,  will  be  accrued  and 
paid,  upon  the  amount  of  your  income  that  is  equal  to  the 
sum  that  this  Commission  authorizes  in  rates  to  make  up  for 
that  10  per  cent  of  West  Plant. 

A.  I  don ’t  think  it  works  out  that  way. 

Q.  When  we  get  through  with  that,  we  are  going  to  East 
Plant,  Mr.  Ritenour. 

A.  Deductions  for  corporate  purposes  and  deductions 
for  tax  purposes,  as  far  as  depreciation  is  concerned,  have 
never  coincided  in  the  years  gone  by,  and  they  may  not  in 
the  future.  Now,  whatever  taxable  allowance  is  set  up  as 
allowed  by  the  Internal  Revenue  Bureau  for  depreciation 
or  amortization  will  be  just  whatever  the  Internal  Revenue 
allows,  and  whatever  it  is  for  corporate  rate-making  pur¬ 
poses  it  will  be  as  allowed  through  other  regulation. 

The  two  heretofore  have  never  coincided  to  my  knowledge, 
and  I  haven’t  any  reason  to  believe  that  they  ever  will 

994  coincide  in  the  future. 

But  our  taxes  will  be  based  on  whatever  our  net 
taxable  income  may  be,  based  on  Internal  Revenue  Bureau 
action,  which  is  entirely  independent  of  the  corporate  or 
the  rate-making  procedures. 

Q.  If  this  Commission  grants  you  an  increase  in  rates  in 
order  to  compensate  for  10  per  cent  of  the  undepreciated 
balance  as  it  finds  it  for  West  Plant  and  East  Plant,  after 
your  allowance  taken  with  the  Bureau  of  Internal  Revenue 
has  been  exhausted,  the  people  of  the  District  of  Columbia 
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will  be  paying  income  taxes  on  money,  and  you  will  be  paying 
the  taxes  on  that  money,  will  you  not,  Mr.  Ritenour?  j 

Mr.  Berry:  I  object.  I  don’t  think  the  inference  is  fair 
from  this  testimony,  and  I  don’t  think  the  witness  should 
be  called  upon  to  answer  it. 

Mr.  Roberts:  It  is  a  perfectly  plain  question.  I 

The  witness  has  answered  the  question  in  general.  He 
just  doesn’t  want  to  apply  it  specifically. 

Mr.  Berry :  It  continues  to  be  this  mixed  up  matter. 

Mr.  Roberts :  The  witness  ought  to  be  allowed  to  answer 
the  question,  Mr.  Chairman.  He  knows  the  answer. 

The  Witness :  Mr.  Roberts,  I  don’t  think  it  will  have  an^ 
bearing  whatever  on  the  income  taxes.  This  is  what  h^s 
happened:  The  Internal  Revenue  Bureau’s  allowance  fdr 
taxes  is  what  it  has  been,  and  it  will  be  whatever  theHr 
995  decide  it  will  be,  regardless  of  the  Commission’s 
action  in  the  amortization,  because  the  corporate 
amortization  is  entirely  disregarded  as  far  as  rate-making 
is  concerned. 

By  Mr.  Roberts : 

I 

Q.  I  will  try  once  more,  Mr.  Ritenour. 

Assume  that  the  West  Plant  undepreciated  balance  for 
the  ten-year  period  -was  a  million  dollars,  since  you  won’t 
give  me  the  figure — or  can’t. 

A.  I  would  like  to  get  that  straight.  I  will  give  you  the 
figure,  and  I  told  you  that  I  will  give  you  the  figure,  t 
don’t  happen  to  have  it  with  me,  but  I  will  give  it  to  you.  | 

Q.  All  right;  ‘‘can’t.” — and  that  10  per  cent  of  that  is 
$100,000  per  annum.  If  this  Commission  increases  rates  to 
allow  for  that  $100,000  per  annum,  and  you  no  longer  have 
an  income  tax  deduction  for  that  particular  plant,  you  will 
have  to  pay  income  taxes  on  $100,000  of  net  revenue,  won’t 
you? 

Mr.  Berry:  Same  objection. 

The  Witness:  I  don’t  see  how  you  link  up  the  two  items. 

Mr.  Roberts :  All  right.  I  will  stop. 

I  think  it  is  clear. 
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Chairman  Flanagan:  This  might  be  a  good  time  to  take  , 
a  short  recess.  , 

1013  Q.  You  know  the  pending  question,  don’t  you! 

The  pending  question  is  what  was  your  cost  to  the 

supplier?  AMiat  did  you  pay  the  supplier  for  the  gas?  i 

A.  AVhat  we  paid  the  pipeline  company?  We  paid  about 
2.9  cents  a  therm. 

Q.  And  your  4.7  is  the  average  received  by  you  for  dis-  i 
triWtion  for  sale  of  gas  to  Washington?  i 

A.  To  Washington,  and  Maryland.  I  ' 

Q.  Washington  and  Maryland.  MTiat  is  the  rate  for 
Rosslyn?  ! 

A.  The  same. 

Q.  It  is  the  same  rate?  ' 

A.  Yes. 

Q.  For  the  two  companies?  I 

A.  Yes. 

Q.  Would  you  please  state  the  method  of  determining 
the  difference  between  the  2.9  and  the  4.7  cents  per  therm 
by  allocation  of  costs  to  the  Washington  Company? 

A.  That  is  a  rather  lengthy  process.  It  is  all  clearly 
set  forth  in  the  rate  schedule  on  file  with  the  Federal  Power 
Commission.  In  order  that  the  explanation  may  be  simpli¬ 
fied,  I  make  reference  to  that  rate  schedule.  It  includes 
the  investment  and  the  return  on  the  investment  in  the 
property  used  to  transport  the  gas  from  the  point  where  , 
it  is  picked  up  from  the  pipeline  company  to  a  point 

1014  where  it  is  delivered  to  the  subsidiary  company,  the  ' 

taxes  on  that  property,  the  pro  rata  portion  of  the  |  ; 

amortization  of  production  facilities  now  being  amortized 
or  on  'which  there  is  now  being  accrued  accelerated  depre¬ 
ciation,  depreciation  on  the  facilities  that  are  indefinitely  | 
to  be  used  in  the  transportation  of  this  gas,  the  operation  , 
of  those  facilities,  the  return  depreciation,  operation  of  | 
storage  facilities,  which  are  used  in  the  metropolitan  area,  >■ 
the  pro  rata  portion  of  that  related  to  Maryland  and  Vir-  ^ 

ginia  companies,  income  taxes,  and  all  of  the  other  elements  , 

of  cost  of  supplying  that  gas  to  the  subsidiary  companies. 
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1019  A.  We  start  out  and  we  read,  let  us  suppose  we 
have  180,000  customers,  and  suppose  there  are  20 

■workina:  days  in  the  month,  excluding  Saturdays,  Sundjays 
and  holidays.  That  would  indicate  reading  9,000  meteys  a 
day.  So  you  would  read  9,000  meters  on  the  first  worMng 
day,  and  approximately  the  same  number  on  the  second, 
and  so  on,  and  when  you  got  to  the  end  of  the  month,  you 
would  have  read  all  of  the  meters  you  had,  add  it  up,  and 
that  is  your  revenue. 

Q.  Would  you  include  those  read  on  the  31st  of  December 
or  those  processed  in  the  office  on  the  31st? 

A.  Beading  date  is  controlling  date. 

Q.  The  reading  date  is  the  controlling  date? 

1020  A.  Yes. 

Q.  What  is  your  present  interval  of  reading  meters  ? 


How  often  do  you  read  them  ? 

A.  Once  a  month. 

1027  Q.  Did  you  and  your  staff  participate  in  the  d( 
mination  of  a  reserve  requirement  study  anc 

annual  depreciation  study  as  of  December  31,  1947? 

A.  Yes,  we  did. 

Q.  Wliat  was  that  study  and  what  was  its  purpose? 

A.  The  purpose  was  to  formalize  our  depreciation 
vision,  accrual  of  depreciation  reserve. 

Q.  When  was  that — am  sorry. 

A.  The  study  was  a  listing  of  all  of  the  items  of  pi*op- 
crty  that  the  company  had  and  determining  the  age  and 
estimating  the  lives. 

Q.  When  was  that  study  commenced? 

A.  The  study  was  commenced  several  years  ago.  I 
don’t  recall  the  precise  year,  perhaps  early  as  1945.  I 
believe  it  started  somewhere  around  1945.  The  :rec- 

1028  ord  will  disclose  the  precise  date,  but  it  was  alout 
there. 


Q.  Was  the  study  coincidental  with  the  report  of  jthe 
Stone  and  Webster  organization  with  respect  to  conver¬ 
sion  to  natural  gas? 

A.  No. 
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Q.  Was  there  any  relationship  between  the  conversion 
to  natural  gas  and  this  study? 

A.  They  did  not  have  any  bearing  upon  one  another  if 
that  is  the  sort  of  thing  you  mean  by  relationship.  Only 
of  course  there  was  some  of  the  same  property  was  in¬ 
volved,  but  they  w’ere  two  independent  separate  projects. 

Q.  Isn’t  it  true  that  your  reserve  requirement  study  was 
confined  to  property  which  would  not  be  retired  in  connec¬ 
tion  with  the  conversion  to  natural  gas? 

A.  No,  that  is  not  true. 

Q.  What  does  it  mean  when  it  says  property  to  remain 
in  use? 

A.  We  are  talking  about  the  study  vrhich  started  in  1945, 
at  which  time  all  of  the  property  was  included  in  oui* 
preliminary  studies;  now  before  the  study  was  completed, 
which  terminated  in  the  order,  issued  effective  January 
1,  1949,  during  that  interim  from  the  time  the  study  was 
started,  at  which  time  it  covered  all  property,  and  the 
time  the  study  was  completed,  the  matter  of  the  amortiza¬ 
tion  of  property  abandoned  or  to  be  abandoned  inci- 
1029  dental  to  the  conversion  to  natural  gas  had  occurred, 
and  so  when  we  reached  the  terminus  of  the  study, 
the  property  which  has  or  is  to  be  retired  had  been  taken 
care  of  through  the  amortization  order.  It  therefore  was 
excluded  from  the  final  figures  in  depreciation  study. 

Q.  Which  order  of  January  1,  1949,  do  you  mean? 

A.  The  depreciation  order. 

Q.  The  order  issued  February  3,  1949,  PUC  1397/1,  and 
order  No.  3487. 

A-  It  is  order  No.  3487. 

Q.  Thank  you.  Was  that  order  the  result  of  a  hearing? 

A.  There  was  no  specific  hearing  just  prior  to  the  issue 
of  this  order.  However,  the  subject  of  depreciation  had 
been  the  subject  of  many  hearings. 

Q.  You  mean  it  had  been  considered  in  connection  with 
changes  in  rates  under  the  sliding  scale  method? 

A.  And  for  years  prior  thereto,  since  the  creation  of 
the  Public  Utilities  Commission  in  1913. 

Q.  Had  there  been  any  hearing  involving  consideration 
of  depreciation  under  a  normal  or  straight  line  method 
since  1934? 


A.  Well,  the  last  previous  order  on  the  depreciation  was 
issued  in  I  believe  it  was  1935,  as  of  the  date  of  the  inaugura¬ 
tion  of  the  sliding  scale  arrangement. 

Q.  That  was  the  sliding  scale  depreciation  method? 

1030  A.  That  is  correct. 

Q.  There  had  been  no  conventional  depreciation 
study  subject  of  hearing  from  that  date  until  this  last  one? 

A.  I  believe  that  is  correct. 

Q.  In  connection  with  this  study,  I  ask  you  what  was  the 
reason  from  your  point  of  view  of  making  the  study? 

A.  Well,  the  company  has  contended  for  many  years,  Mr. 
Roberts,  since  1913,  that  the  allowance  for  depreciation 
has  been  inadequate.  Even  on  the  sliding  scale  arraiige- 
ment  it  was  inadequate.  The  adoption  of  the  Federal  Power 
classification  in  1940,  the  increase  of  the  corporate  provi¬ 
sion  for  depreciation,  there  was  a  difference  between  the 
amount  allowed  for  rate  making  purposes,  and  the  amount 
being  accrued  for  corporate  purposes  from  1940  up  to  the 
end  of  ’48.  The  matter  of  depreciation  required  attention 
so  the  study  was  started.  The  conversion  to  natural  gas 
interrupted  that  study.  It  was  deferred  until  after  that 
matter  could  be  settled.  Having  been  settled,  the  depre¬ 
ciation  situation  was  on  the  remaining  property,  the  sfudy 
was  resumed,  and  the  basis,  the  prime  reason  was  that 
the  allowance  for  depreciation  for  rate  making  purposes 
was  considered  wholly  inadequate,  and  there  was  another 
reason  for  the  action  at  January  1,  1949,  that  is,  with  the 
abandonment  of  the  sliding  scale  arrangement  in  1947L  we 
had  no  formal  order  on  depreciation  for  a  tempoi'ary 

1031  period.  The  Commission  proceeded  to  study  the 
matter  as  indicated  at  the  time  that  the  Commis¬ 
sion  gave  permission  to  the  company  to  increase  the  accrual 
to  2.2  per  cent  in  1940,  stating  at  that  time  that  in  ease 
the  sliding  scale  arrangement  were  abandoned,  the  Com¬ 
mission  would  then  determine  a  rate  for  depreciation. 

Q.  The  2.2  per  cent,  is,  of  course,  some  .2  of  a  per  cent 
greater  than  the  corporate  depreciation  rate  for  tax  pur¬ 
poses,  is  it  not? 

A.  The  rate  is  2  per  cent  for  tax  purposes,  and  2.2 
per  cent  was  the  rate  through  the  end  of  1948. 
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1031  Mr.  Roberts:  It  is  after  12:30,  may  it  please  the 
Commission.  If  I  may,  during  the  course  of  at¬ 
tempting  to  answer  questions  from  the  bench,  I  stated  that 
in  1932  to  ’35  I  did  participate  in  projection  studies  as  to 
the  probable  dates  of  abandonment  of  the  production  plant 
of  the  company.  I  hesitantly  stated  that  I  thought  that  the 
estimate  with  respect  to  west  plant  had  been  about  right. 
During  the  recess  I  had  the  opportunity  to  talk  to  Mr. 
Thomas  Tate,  who  was  chief  engineer  of  the  Commission 
participating  in  the  studies,  and  he  advised  me  I  was 
precisely  right.  The  predicted  date  of  retirement  was 
1947,  and  it  was  retired  in  1947. 


By  Mr.  Roberts : 

1034  Q.  How  would  the  determination  of  the  reserve 
requirements  as  of  December  31,  1947,  indicate  the 

extent  of  the  inadequacy  of  the  net  accruals  for  deprecia¬ 
tion  or  the  depreciation  accrual  rate? 

A.  I  don’t  ^ow  just  what  you  have  in  mind,  but  there 
was  more  determined  than  the  reserve  requirements. 

The  annual  accrual  provision  was  also  determined. 

Q.  You  did  determine  the  annual  accrual  rate  by  prin¬ 
cipal  classes  of  accounts  and  the  amount  for  the  property  in 
place  on  December  31,  1947  ? 

A.  Yes.  The  study  discovered  both  the  reserve  require¬ 
ments  and  the  annual  provision. 

Q.  It  is  true,  is  it  not,  Mr.  Ritenour,  that  the  results 

1035  of  the  reserve  requirements  study  were  used  by  the 
Commission  and  are  those  shown  on  the  last  page  of 

Order  3487? 

Mr.  Stevens:  I  think  that  question  is  objectionable,  Mr. 
Chairman.  What  the  Commission  did  and  what  they  took 
into  consideration  is  not  a  matter  for  this  witness  to  testify 
on. 

Mr.  Roberts:  I  will  reverse  my  question.  I  can  see  an 
element  of  objection  in  it. 
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By  Mr.  Roberts : 

Q.  Reversing  my  question,  are  the  rates  shown  on  the 
last  parge  of  Order  No.  3487,  adopted  by  this  Commission 
on  February  3,  1949,  the  results  of  the  reserve  require¬ 
ments  study,  the  latter  not  being  in  the  record?  1 

A.  Appendix  A  of  Order  No.  3487  is  the  sheet  to  which 
you  refer?  j 

Q.  Yes,  sir. 

A.  That  sheet  certainly  is  a  part  of  the  Order.  'Sou 
asked  the  question  as  to  whether  those  are  the  rates  adopted 
by  the  Commission.  You  will  observe  on  page  10  of  ihe 
Order  that  that  rate  was  a  composite  rate  of  2.1  per  cent. 
That  is  the  rate  that  was  adopted  by  the  Commission. 

Q.  The  figure  of  $25,760,185.61,  as  shown  on  the  appendix 
which  you  have  just  described,  is  exactly  the  figure  which 
appears  in  the  first  column  of  the  grand  total  of  the  reserve 
requirements  study,  is  it  not? 

A.  I  don’t  have  before  me  the  reserve  requii’e- 
1036  ments  study,  but  I  think  the  figure  is  the  same. 

Q.  And  the  figure  that  is  shown  on  the  reserve 
requirements  study  of  $556,929.95  is  exactly  the  same  figure 
as  the  Commission  shows  for  its  annual  accrual  in  tlie 
appendix;  isn’t  that  correct? 

A.  The  same  answer  holds.  I  don’t  have  the  study  before 
me,  but  I  think  the  figures  are  the  same. 

Q.  I  will  read  the  figure  from  the  reserve  requiremeint 
of  $8,468,983,  and  ask  you  if  that  isn’t  the  figure  sho'vfn 
in  the  Order  for  the  computed  reserve  requirement  ?  | 

A.  That  is  shown  on  Appendix  A,  the  last  column,  Ord^r 
3487. 

Q.  The  reserve  requirements  study  was  for  the  Washin 
ton  Gas  Light  Company’s  property  vdthin  the  District 
Columbia,  was  it  not? 

A.  That  is  correct. 

Q.  Did  it  show  all  of  the  property  which  was  physically 
in  existence  as  of  December  31,  194*7?  | 

A.  No.  It  excluded  the  property  covered  by  the  amorti¬ 
zation  order  because  that  had  already  been  taken  care  o 
It  was  not  necessary  to  include  it  in  this  computation. 
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Q.  This  reserve  requirements  study  was  made  by  an 
agreement  between  the  statf  of  the  Company  and  the  Com¬ 
mission,  was  it  not? 

A.  The  Commission  engineers  made  an  indepen- 

1037  dent  study  of  the  age  and  the  life  of  the  property. 
The  Company  engineers  made  an  independent  study, 

without  any  consultation  between  the  two  until  they  had 
completed  their  computations.  Then  they  met  and  con¬ 
ferred  on  their  findings  and  found  that  they  were  fairly 
close  together,  in  most  instances,  on  the  estimated  lives. 

As  to  age,  there  wasn’t  any  question,  because  that  had 
been  picked  up  from  the  records  of  the  Company  contain¬ 
ing  the  ages  of  the  items. 

Q.  That  is,  it  had  been  picked  up  from  the  original  cost 
report  in  the  1933-1935  study,  plus  knowledge  of  the  books 
from  that  date  on;  is  that  right? 

A.  Yes.  It  was  taken  from  the  books. 

Q.  Of  course,  with  respect  to  West  Plant,  the  age  of  the 
property  was  not  ascertained  in  the  original  evaluation? 

A.  The  age  of  the  property  was  ascertained,  as  provided 
for  in  the  restatement  of  the  books  at  the  time  of  the  adop¬ 
tion  of  the  sliding  scale  arrangement.  It  was  taken  from 
Mr.  Koster’s  original  cost  study  as  agreed  to  at  the  time 
that  the  sliding  scale  arrangement  was  adopted,  as  agreed 
to  by  all  the  conferees. 

Q.  You  say  you  do  not  have  the  reserve  requirements 
study  before  you? 

A.  I  do  not  have  it  before  me. 

Q.  Isn’t  it  true,  Mr.  Ritenour,  that  the  reserve 

1038  requirements  study’s  remaining  lives  for  production 
structures  were  sometimes  less  than  the  age  of  the 

structures  as  determined? 

A.  Yes,  that  is  true. 

Q.  Isn’t  it  true  that,  as  to  other  production  structures, 
there  was  a  substantially  greater  remaining  service  life  than 
has  actually  occurred  or  that  would  be  indicated  by  either 
the  date  of  1952  used  in  your  tax  returns  or  the  date  re¬ 
ported  to  the  Commission? 

Mr.  Berry :  Before  the  question  is  answered,  may  we  have 
the  identification  of  the  paper  and  item  that  is  being  read 
from? 
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Mr.  Roberts:  I  have  the  report  dated  July  17,  1948,  of 
the  property  of  the  Washington  Gas  Light  Company  ahd 
the  Prince  Georges  Gas  Corporation,  annual  depreciatibn 
accrual,  and  estimated  reserve  requirement  as  of  December 
31, 1947,  for  property  to  remain  in  service  after  conversion 
to  natural  gas.  | 

This  is  the  Commission ’s  file  copy.  There  are  no  duplicg(te 
copies  available.  | 

Mr.  Berry :  You  are  showing  that  to  the  witness  and  ask¬ 
ing  him  to  speak  from  that  paper  ? 

Mr.  Roberts :  Yes.  If  it  is  in  error,  the  error  will  be  that 
of  the  report.  The  witness  wouldn’t  make  a  mistake.  | 

Bv  Mr.  Roberts : 

*'  I 

1039  Q.  Isn’t  it  true  that  with  respect  to  other  classes 
of  property,  particularly  mains,  the  remaining  serv¬ 
ice  lives  were  very  extensive  as  compared  with  the  es  ti¬ 
mated  ages? 

A.  The  ages  were  not  estimated.  The  ages  were  tabm 
from  the  records. 

Q.  Again  I  revert  to  the  fact  that,  in  the  case  of  the  origi¬ 
nal  survey,  it  was  impossible  to  ascertain  the  ages  of  ?11 
the  distribution  mains;  isn’t  that  correct? 

A.  Perhaps  in  a  very  minor  amount,  but  that  was  sonjie 
time  ago. 

Q.  This  estimate  of  the  service  lives  for  transmission 
and  distribution  mains,  made  as  of  December  31,  1947,  was 
based  upon  the  methods  of  operation  then  and  previously 
existing? 

A.  Then  existing  after  the  conversion  to  natural  gas. 

Q.  After  the  conversion  to  natural  gas? 

A.  Yes. 

Q.  In  response  to  a  question  this  morning,  didn’t  you 
say  that  this  survey  was  started  in  1945? 

A.  Yes,  I  did. 

Q.  And  that  it  was  completed  without  reference  to  tlie 
conversion  to  natural  gas?  I 

A.  No,  I  didn’t  say  that.  I  said  that  when  it  was  started 
all  of  the  property  was  included,  but  that  before  the  study 
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was  completed,  the  conversion  to  natural  gas  took 

1040  place  and  the  property  to  be  abandoned  incident  to 
the  conversion  to  natural  gas  was  covered  by  the 

amortization  order ;  and  therefore  that  property  was  elimi¬ 
nated  from  this  study,  so  that  at  the  conclusion  of  the  study 
we  were  talking  only  about  that  property  which  was  to 
remain  after  the  conversion. 

Q.  Mr.  Ritenour,  my  question  was,  as  to  the  property 
shown  in  this  survey,  isn’t  it  true  that  you  accepted  condi¬ 
tions  as  they  existed  at  or  prior  to  December  31,  1947? 

A.  No,  not  prior  to  or  not  very  long  prior  to.  We  ac¬ 
cepted  conditions  after  conversion  to  natural  gas. 

Q.  Isn’t  it  true  that  the  service  lives  of  mains  that  you 
used  here  and  the  ages  or  dates  of  installation  that  you 
used  here  were  substantially  the  same  as  those  which  were 
found  for  mains  existing  in  1933  and  1934? 

A.  They  may  be.  I  haven’t  made  the  comparison.  This 
was  an  independent  determination  by  the  engineers  for  the 
Company  on  the  one  hand,  and  for  the  Commission  on  the 
other;  and  whether  they  happened  to  coincide  with  some 
ages  or  lives  that  were  used  at  some  prior  date,  I  do  not 
know. 

Q.  Can  you  state  whether  or  not  the  computation  of  serv¬ 
ice  life  or  the  estimate  of  service  life  was  based  upon  600 
Btu  gas  or  natural  gas  at  1,050  ? 

A.  It  was  based  on  natural  gas. 

Q.  Would  the  service  life  be  the  same  for  a  given  main 
for  natural  gas  at  1,050  and  manufactured  mixed  gas  at 
650? 

1041  A.  I  don’t  know  the  answer  to  that,  Mr.  Roberts. 
The  life  is  estimated  by  the  engineers,  and  that  is  a 

question  that  I  wouldn’t  undertake  to  answer. 

Q.  You  rely  on  that,  and  you  likewise  don’t  know  the 
answer  as  to  whether  the  service  lives  or  termination  dates, 
based  on  service  lives,  were  identical  with  all  existing 
mains  in  the  original  evaluation  report? 

Mr.  Berry:  May  the  question  be  read  back? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness :  Let  me  see  if  I  understand  that  question. 
You  are  asking  me  whether  the  service  lives,  as  shown 
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on  this  age-life  study,  which  you  have  just  shown  meJ  are 
the  same  as  the  lives  shown  in  the  evaluation  case  of  1934- 
1935? 

By  Mr.  Roberts: 

Q.  As  to  all  mains  that  then  existed. 

A.  I  don’t  know  whether  they  are  or  not.  The  determi¬ 
nation  was  made  as  of  December  31, 1947,  so  far  as  I  know, 
disregarding  what  had  gone  before. 

Q.  Do  you  recognize  inadequacy  and  obsolescence  as  ele¬ 
ments  of  depreciation? 

A.  I  think  they  are  usually  considered  elements  of  de¬ 
preciation. 

Q.  You  stated,  Mr.  Ritenour,  that  one  of  the  purposes 
of  the  survey  as  to  reserve  requirements  was  to  d(5ter- 
1042  mine  the  amount  of  the  inadequacy  of  your  deprijcia- 
tion  reserve  on  certain  of  the  property;  is  that  cor¬ 
rect? 

A.  I  don’t  think  I  stated  it  exactly  that  way.  The  ov(‘rall 
purpose  of  the  survey  was  to  set  up  a  depreciation  prog]*am, 
a  formalized  depreciation  plan,  for  the  Company,  as  related 
to  that  property,  depreciable  property,  not  subject  to  the 
amortization  order. 

Q.  And  you  took  as  your  measure  of  the  inadequacy  of 
the  reserve  the  difference  between  the  amount  shown  on 
your  books  as  depreciation  reserve  and  the  amount  estab¬ 
lished  on  a  straight-line  basis,  without  salvage,  in  the  sur¬ 
vey,  did  you  not  ? 

A.  Not  exactly  that.  The  amount  shown  on  the  books 
was  classified  as  to  purpose,  and  the  amount  applicable  to 
the  property  in  question  was  set  aside  as  stated  in  the  de¬ 
preciation  order. 

One  of  the  things  taken  into  consideration  was  the  com¬ 
puted  reserve  requirement  as  set  forth  on  Appendix  A 
of  the  Order. 

Q.  With  respect  to  the  amounts  accorded  extraordi4ary 
depreciation  treatment,  wasn’t  the  amount  spread  over  ten 
years  precisely  that  determined  in  the  reserve  requirements 

studv? 

•> 

A.  You  refer  now  to  the  amount  stated  in  the  amortiza¬ 
tion  order? 
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1043  Q.  Yes,  sir. 

A.  That  amoant  was  the  same.  The  amortization 
order  is  dated  September,  1947,  and  this  stndy  was  as  of 
December,  1947,  just  sixty  days  later;  and  I  think  that  the 
amount  segregated  in  the  reserve  as  applicable  to  amortiza¬ 
ble  property  was,  as  set  forth  in  the  Order,  after  deducting 
the  amount  of  such  depreciation  as  had  already  been  applied 
to  retired  property. 

Q.  In  connection  with  that  order,  it  was  your  contention 
that  you  were  entitled  to  receive  the  ditference  between  the 
amounts  you  had  credited  as  accrued  for  that  particular 
class  of  property  and  the  total  shown  by  the  reserve  require¬ 
ments  study,  wasn’t  it? 

A.  Which  property  are  you  talking  about? 

Q.  The  abandoned  property. 

A.  The  abandoned  property  wasn’t  in  the  depreciation 
study. 

Q.  It  was  not  in  the  study,  as  reported;  but  the  method 
was  used  to  determine  the  amount,  was  it  not? 

A.  A  similar  method  had  been  used.  It  was  one  of  the 
elements  in  determining  the  amount  of  depreciation  as  set 
forth  in  the  amortization  order. 

Q.  As  to  the  property  which  I  have  mentioned  before, 
such  as  East  Plant,  which  was  accorded  accelerated  depre¬ 
ciation  on  a  ten-year  basis,  the  amount  used  was 

1044  exactly  the  amount  in  the  reserve  requirements 
study,  was  it  not? 

A.  I  think  I  told  you  that,  in  all  cases.  East  Plant,  West 
Plant,  and  Takoma. 

Q.  So  it  was  your  intention  that  the  aggregate  amount 
of  depreciation  having  actually  occurred  and  accrued  in  the 
property  physically  was  the  amount  shown  by  the  reserve 
requirements  study,  was  it  not? 

A.  No,  that  wasn ’t  the  conclusion. 

Q.  That  was  your  contention,  was  it  not,  when  you  asked 
that  that  money  be  paid  back  to  you  because  you  hadn’t  been 
allowed  enough  reserve  accrual? 

A.  When  you  speak  of  the  reserve  requirements  study, 
are  you  referring  now  to  Appendix  A  of  Order  3487  ? 
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Q.  By  reserve  requirements  study,  I  am  referring  to  "his 
book  which  I  exhibited  to  you  and  which  I  have  described 
in  the  record  at  the  request  of  counsel. 

A.  As  to  the  question  you  have  just  asked,  I  will  refer 
to  the  property  that  is  being  amortized.  Is  that  the  prop¬ 
erty  you  had  in  mind  when  you  asked  the  question? 

Q.  I  asked  you  about  East  Plant,  and  then  I  asked  you 
specifically  if  it  isn’t  your  contention  and  your  concurrence 
by  agreement  that  there  is  actually  accrued  in  the  property 
covered  by  the  reserve  requirements  study  on  December  31, 
1947  the  depreciation,  -without  regard  to  salvage,  as  indi¬ 
cated  by  that  study? 


1045  Commissioner  Lauderdale :  Let  me  ask  you  a  qi^es- 
tion  because  I  am  not  sure  that  I  quite  follow  you 

Are  you  asking  Mr.  Ritenour  now  whether  it  was  his 
contention  that,  in  addition  to  the  plant  that  was  tojbe 
amortized,  there  should  be  added  to  that  amount  the  differ¬ 
ence  between  the  book  reserve  and  the  reserve  determijied 
by  the  reserve  requirements  study  ?  Is  that  the  question!? 

Mr.  Roberts:  With  respect  to  the  amortized  plant,  that 
is  correct.  | 

Commissioner  Lauderdale:  In  other  words,  you  wojuld 
add  to  the  abandoned  plant  the  difference  between  the  book 
reserve  and  the  amount  sho-wn  by  the  requirements  study? 

Mr.  Roberts :  Yes.  | 

Mr.  Commissioner,  I  answered  you  specifically  that  that 
is  correct.  There  are  some  variations  which  the  witness 
has  already  mentioned,  such  as  slight  differences  in  ddtes 
and  also  some  additions  and  betterments  which  we  h^ve 
disregarded  in  this  discussion. 

Isn’t  it  correct,  Mr.  Ritenour,  that  we  have  disregarded 
additions  and  betterments  to  East  Plant  since  December 
31,  1947,  because  they  were  not  covered  by  the  reserve  re¬ 
quirements  study? 

The  Witness :  I  think  we  are  talking  about  two  different 
things,  because  nothing  at  East  Plant  that  is  subject  to 

amortization  is  covered  bv  the  studv  in  the  document 

•>  •' 

1046  that  you  have  just  referred  to. 
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By  Mr.  Roberts : 

Q.  East  Plant  is  still  in  your  property  base,  isn’t  it? 

A.  Yes,  but  it  is  not  in  that  study.  The  amortizable  part 
is  not  in  that  study. 

Q.  This  was,  as  you  have  previously  explained,  the  prop¬ 
erty  to  remain  in  service? 

A.  That  is  correct. 

Q.  And  you  said  that  a  similar  study,  made  on  the  same 
basis  for  East  Plant,  was  used  to  determine  the  difference 
between  the  accrual  and  the  actual  depreciation? 

A.  I  said  that  an  engineering  study  of  age-life  had  been 
used  as  one  of  the  factors  in  determining  the  amount  of 
depreciation  recorded  on  the  books  applicable  to  amor¬ 
tizable  property. 

Q.  Now,  Mr.  Ritenour,  in  the  method  presently  used  by 
the  Commission  and  by  the  Company  in  determining  the 
accrual  for  depreciation,  how  do  you  know  which  dollar  of 
the  annual  accrual  goes  to  which  particular  piece  of 
property? 

A.  We  don’t.  It  isn’t  necessary  to  know  that,  Mr. 
Roberts.  It  is  a  composite  rate. 

Q.  It  is  a  composite  rate? 

A.  Yes. 

Q.  Giving  an  aggregate  reserve;  is  that  correct? 

A.  That  is  correct. 

1047  Q.  In  determining  the  correct  reserve,  giving  effect 
to  your  reserve  requirements  straight-line  study,  you 
are  accruing  for  property  that  will  last  thirty  years  as  well 
as  for  property  that  may  only  last  one  year ;  isn’t  that  right? 

A.  That  is  correct ;  but  you  understand  that  the  ages  and 
lives  of  each  of  the  elements  of  property  were  taken  into  con¬ 
sideration  and  figured  individually  and  added  to  arrive  at 
this  total  amount  which  works  out  to  a  composite  rate  of  2.1. 
At  some  other  date,  it  might  work  out  to  a  higher  or  lower 
figure. 

As  pointed  out  in  the  Order,  as  to  the  depreciation  study, 
it  doesn’t  remain  permanent  forever.  It  requires  a  revision 
periodically  because  of  the  change  in  the  content  that  makes 
up  the  property. 

So  that  in  connection  with  this  reserve,  when  you  accrue 
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on  a  composite  rate,  you  are  taking  into  consideration  'the 
various  ages  and  various  lives  of  the  various  element^  of 
the  property. 

As  pointed  out  in  Appendix  A,  the  rates  applicable  to  the 
different  classes  of  property  are  different,  but  on  a  com¬ 
posite  basis  it  works  out  to  around  2.1. 

Q.  So  that  within  the  composite  basis,  the  annual  accrual 
provides  for  exactly  the  amount  of  annual  depreciation 
which  you  agreed  would  be  incurred  on  each  item  of  prop¬ 
erty;  isn’t  that  correct? 

1048  The  Witness:  Will  you  read  the  question  back, 
please? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness;  That  is  which  we  agreed.  We  come  b^ck 
to  the  depreciation  study.  The  total  figure  for  the  annhal 
provision,  which  I  believe  you  mentioned  a  moment  ago,  of 
$500,000  approximately,  is  arrived  at  by  figuring  the  annual 
provision  for  each  of  the  items  of  property  and  taking  1;he 
total  thereof. 

•  •••••• 

1056  Q.  Why  didn’t  you,  in  setting  up  your  rate  babe, 
subtract  from  your  cost  of  property  the  depreciatilon 

which  you  acknowledged  to  be  the  true  depreciation  in  the 
property  as  shown  by  the  reserve  requirements  study? 

A.  I  don ’t  recall  any  figure  that  we  have  acknowledged  as 
being  the  true  depreciation  in  the  property. 

Q.  Do  we  have  to  go  back?  Didn’t  you  claim  that  and 
say  that  you  ought  to  get  paid  because  you  didn’t  get  psid 
for  it  here  in  this  depreciation  study  that  we  have? 

Can  you  have  two  ways  of  looking  at  depreciation :  when 
it  goes  your  way,  you  can  ask  for  the  money;  and  when  it 
goes  against  you,  you  can  neglect  the  deduction? 

Mr.  Berry :  I  object  to  that  statement,  Mr.  Chairman. 
Mr.  Roberts;  I  don’t  know  why. 

1057  Chairman  Flanagan:  Where  do  you  find,  Mr. 
Roberts,  that  the  Company  has  ever  claimed  wiat 

you  say  it  has  claimed?  ! 


292 


Mr.  Roberts:  With  respect  to  the  extraordinary  depre¬ 
ciation,  I  assume  that  the  Company  claimed  that  it  should 
be  allowed  to  accelerate  the  depreciation  on  East  Plant  and 
take  a  ten-year  life  on  abandoned  plant  inadequately 
covered  because  I  assume  that  the  Commission  would  not 
have  voluntarily  done  that  without  the  Company’s  request. 

Chairman  Flanagan:  Well,  now,  you  have  two  things  in 
mind,  do  you  not :  One  is  the  reserve  requirement  or  Order 
3487  issued  by  the  Commission  after  the  results  of  the 
reserve  requirements  study  were  known  and  approved  by 
the  Commission.  Then  you  have  Order  No.  3261  which 
deals  with  what  has  taken  place  over  past  years  as  related 
to  the  situation  the  Company  finds  itself  in  now  in  that  it 
has  to  abandon  certain  of  its  plant. 

Isn’t  it  true  that  there  are  two  separate  items  involved 
in  your  questioning,  Mr.  Roberts?  I  gather  the  impression, 
however,  that  you  are  lumping  the  two. 

Commissioner  Lauderdale :  I  got  the  same  impression. 

Mr.  Roberts :  I  have  asked  the  witness  a  question,  a  ques¬ 
tion  to  be  answered,  I  hope,  as  to  why  he  didn’t  recognize, 
in  setting  up  his  rate  base,  the  actual  depreciation  which 
had  existed  physically  in  the  property  as  determined  by  the 
reserve  requirement  study.  He  may  have  an  ex- 
1058  planation  of  some  other  kind,  but  I  am  asking  why 
he  didn’t  take  out  the  physical  loss  of  life  that  was 
demonstrated  by  the  requirements  study. 

Chairman  Flanagan :  Can  you  answer  that,  Mr.  Ritenour  ? 

Mr.  Berry :  I  thing  he  has  on  the  record,  Mr.  Chairman. 

Commissioner  Lauderdale :  Let  me  see  if  I  understand  the 
answer,  Mr.  Ritenour. 

In  answer  to  Mr.  Roberts’  question  as  to  why  you  didn’t, 
it  is  because  the  Order  of  this  Commission  set  up  the  reserve 
as  per  the  books  of  the  Company  rather  than  in  accordance 
with  the  results  of  this  depreciation  study? 

The  Witness :  Certainly,  that  is  one  of  the  most  important 
reasons.  The  Order  did  not  change  the  recorded  book 
reserve. 

Mr.  Roberts:  Of  course,  I  don’t  have  the  opportunity  of 
cross  examination  of  the  Commission. 

Chairman  Flanagan:  This  Order,  of  course,  was  not 


293 


Mr.  Eoberts :  Yes,  sir. 

Chairman  Flanagan:  I  note  that  under  the  heading  ‘  'Ad¬ 
justment  of  Bookkeeping  Reserve,’^  on  page  6,  the  state¬ 
ment  is  made,  starting  on  line  6  of  that  paragraph : 

“It  should  be  reiterated  at  this  point  tha :  the 

1059  Commission  believes  the  reserve  requirement 
developed  by  the  study,  even  after  adjustment 

for  infant  mortality,  is  well  in  excess  of  a  reasorable 
reserve  for  this  company;  and,  therefore,  if  any  adjust¬ 
ment  is  made  at  this  time  it  should  be  substant  ially 
less  than  the  difference  set  forth  above. 

I  think  that  answers  a  lot  of  the  questioning  that  you  liave 
presented  here. 

The  determination  made  by  the  Commission,  followed 
by  the  specific  determination  that,  for  reserve  purposes,,  the 
Commission  determines  that  a  reserve  set  up  under  in¬ 
structions  and  under  limitations  imposed  by  this  very  C  lorn- 
mission,  is  to  be  considered  fair  and  reasonable,  I  believe, 
for  all  purposes,  and  certainly  for  accounting  purpos4s. 

If  the  Commission  follows  the  precedent  already  estab¬ 
lished  in  the  PEPCo  case,  a  reserve  for  depreciatioi^  set 
up  under  those  circumstances  must  be  fair  and  reasonable 
for  rate-making  purposes. 

Mr.  Roberts :  I  respectfully  enter  my  objection. 

Commissioner  Lauderdale:  To  what? 

Mr.  Roberts:  To  the  Commission’s  conclusion  upon  the 
essential  fact  of  depreciation  accrual  or  depreciation  deduc¬ 
tions  from  the  base  before  the  conclusion  of  the  case  and 
before  the  case  is  submitted. 

Chairman  Flanagan:  This  Commission  can  make 

1060  decisions  at  any  time.  They  should  not  be  presented 
as  final  because  the  Commission,  as  a  group,  has  not 

considered  them. 

I  call  attention  to  the  precedent  already  established  in 
very  clear  language  in  the  Order. 

Mr.  Roberts :  May  it  please  the  Commission,  I  have  read 
the  Order.  The  Order  was  not  a  rate-making  Order. 
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My  question  addressed  to  the  witness  was  a  basic  ques¬ 
tion.  It  is  why  he  didn’t  recognize  actual  physical  depre¬ 
ciation  in  the  plant. 

I  am  aware  that  the  Commission  may  have  considered, 
under  the  sliding  scale  or  other  methods,  that  equity  in  its 
judgment  required  that  the  Company  be  allowed  to  make 
up  for  past  depreciation  deficiencies ;  but  I  contend,  as  far 
as  the  rate  base  is  concerned,  that  the  rate  base  should 
reflect  the  true  facts. 

If  the  reserve  requirements  study  is  at  all  accurate  as 
it  is  used,  the  witness  should  deduct  the  entire  amount  of 
depreciation  which  he  knows  is  in  there. 

The  reason  for  the  questioning  was,  of  course,  as  in¬ 
dicated  by  the  witness’s  prior  testimony,  to  show  that  the 
witness  considered  that  the  ditference  between  the  accrual 
which  he  assigned  to  the  particular  pieces  of  property 
abandoned  and  the  total  depreciation  actually  in  the  prop¬ 
erty  must  be  made  up  by  cash  paid  by  the  rate  payer  over 
a  period  of  time. 

Chairman  Flanagan:  You  will  have  an  opportunity 
1061  to  argue  later. 

I  want  to  say  that  it  appears  to  me  that  you  are 
advocating  a  departure  from  considerations  of  equity  when 
you  get  to  another  rate-making  procedure. 

Mr.  Roberts:  I  am  just  relying  on  the  Supreme  Court 
decisions  in  regard  to  the  matter. 

Chairman  Flanagan :  Those  are  the  decisions  upon  which 
this  Commission  relies  in  all  of  its  decisions,  too. 

Mr.  Harrison:  I  would  like  to  call  the  attention  of  the 
Commission  and  that  of  Mr.  Roberts  to  the  fact  that  Para¬ 
graph  16  requires  this  Commission  to  fix  rates  of  depreci¬ 
ation  which  are  to  be  used  for  rate-making  purposes. 

In  connection  with  the  argument  presented  by  Mr.  Rob¬ 
erts,  we  argued  that  very  matter  in  the  Potomac  Electric 
Power  case  before  this  Commission,  and  Mr.  Roberts’  view 
was  not  sustained  in  any  report. 

Mr.  Roberts:  I  wasn’t  in  that  case. 

Mr.  Harrison :  I  am  glad  you  weren’t. 

•  •••••• 
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1111  Q.  Did  you  have  any  money  in  that  purchaising 
price  for  the  servicing  or  the  maintenance  of  the 

guarantee  or  for  the  installation  of  that  equipment? 

A.  I  am  sure  that  the  price  was  determined  taking  all 
of  those  items  into  consideration,  including  repairs  anq  re¬ 
placements  within  the  warranty. 

As  is  shown  in  our  report  to  the  Commission,  the  I  net 
results  of  merchandising  and  jobbing  were  disclosed  atter 
providing  for  actually  taking  care  of  servicing  costs  land 
all  other  costs  in  connection  with  the  sale  of  appliances. 

For  the  year  1948  there  was  a  small  net  profit  a|^ter 
deducting  all  costs. 

Q.  That  is  your  contention,  of  course? 

A.  It  is  the  fact. 

Q.  I  will  ask  you,  as  a  fact,  how  much  money  you  had  in 
that  sale  price  for  installation,  for  servicing,  and  for  the 
guarantee. 

A.  Mr.  Roberts,  I  don’t  have  that  information.  The 
specific  information  with  regard  to  a  specific  range  is, 
in  my  opinion,  not  obtainable.  It  varies  from  range  to 
range. 

1112  Q.  You  do  not  have  any  formula  or  fixed  method 
of  determining  the  amount  of  the  purchase  price 

which  is  applicable,  in  the  case  of  installed  quoted  prices, 
for  servicing,  sales  advertising,  or  other  charges;  is  that 
correct? 

A.  No,  that  is  not  correct.  We  have  past  experience:  as 
to  what  our  total  costs  are,  the  cost  of  merchandise,  the 
cost  of  delivery,  installation,  servicing,  all  the  costs  incident 
to  the  merchandising  operation.  Our  prices  are  fixed  on 
the  basis  of  returning  those  costs  plus  a  reasonable  retiim. 

Q.  Have  you  the  price  analysis  with  respect  to  the  Servel 
gas  refrigerator  which  would  show  the  elements  of  <50st 
upon  which  your  retail  quoted  installed  price  is  fixed? 

A.  It  is  shown  in  the  annual  report  to  the  Commission 
by  items  of  cost  entering  into  merchandising  and  jobt  ing 
in  total. 

Mr.  Roberts:  I  submit,  may  it  please  the  Commission, 
that  the  answer  is  not  responsive,  and  that  the  information 
with  respect  to  the  manner  of  pricing  is  essential  for  the 
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purpose  of  testing  the  adequacy  of  the  charges  either  to 
sales  promotion  or  merchandising  and  jobbing  all  of  the 
elements  that  are  included  within  the  operating  expenses 
of  the  Company. 

Chairman  Flanagan:  Mr.  Roberts,  you  have  been  cross 
examining  the  witness  with  regard  to  the  items  included  in 
the  sales  promotion  expenses.  I  don’t  feel  that  detail  as 
to  the  Company’s  costs  and  what  they  pay  the  manufacturer 
for  a  piece  of  equipment  are  essential  to  the  deter- 

1113  mination  of  the  rates  for  gas  service. 

Mr.  Roberts:  I  am  only  trying  to  get  the  facts, 
may  it  please  your  Honor.  The  reason  why  I  think  it  is 
essential  to  the  determination  of  rates  is  because  I  think 
it  is  essential  to  determine  the  extent  to  which  operating 
costs  that  are  included  in  your  determination  of  return  and 
fair  return  may  include  costs  of  merchandising  which  you 
have  ruled  are  to  be  excluded  from  operating  costs. 

In  the  specific  instance,  the  three  exhibits  are  offered  as 
evidence  of  the  fact  that  the  assignment,  for  example,  of 
a  total  of  $2,821.25  for  advertising,  including  administra¬ 
tion,  labor,  and  everything  else,  for  appliance  advertising 
is  just  a  ridiculous  allocation,  and  that  a  large  part  of  the 
advertising  is  directed  toward  merchandise  sales. 

In  the  case  of  the  most  recent  question,  it  is  clear  and 
well  known  to  the  Company  that  the  Gas  company  sells, 
with  a  staff  of  a  large  number  of  people  and  with  a  large 
amount  of  promotion  gas  appliances.  They  demonstrate 
them  in  a  very  expensive  and  elaborate  building.  They 
maintain  a  fleet  of  vehicles  to  put  the  gas  appliances  in 
place. 

Mr.  Stevens:  Mr.  Chairman,  I  don’t  want  to  be  dis¬ 
courteous.  but  is  this  the  time  to  hear  argument  on  this 
question  ? 

Chairman  Flanagan:  No,  it  is  not. 

1114  Mr.  Roberts:  The  Chairman  asked  me  why  this 
is  pertinent. 

Chairman  Flanagan:  I  didn’t  ask  you  a  question. 

Mr.  Roberts :  Didn’t  you? 

Chairman  Flanagan :  I  made  a  statement.  You  are  argu¬ 
ing  against  my  statement.  It  is  true  that  this  is  not  the 
time  to  argue. 
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I  might  say  that  I  have  observed  that  we  have  spekt 
quite  a  lot  of  time  on  testimony  with  regard  to  merchandis¬ 
ing  and  jobbing.  We  have  had  at  least  two  and  possibly 
three  exhibits  prepared  to  give  you  more  facts.  The 
witness  has  explained  the  method  by  which  these  charges 
are  made.  | 

Mr.  Roberts:  Testimony  of  this  nature,  if  your  Hon<|)r 
please,  must  inherently  and  can  only  come  from  the  Corja- 
pany.  The  basic  question,  as  your  Honor  will  recall,  fs 
how  do  you  determine  whether  an  advertisement  is  going 
to  be  charged  under  merchandising  and  jobbing  or  und<5r 
operating  costs. 

Chairman  Flanagan:  And  you  had  testimony  as  to  the 
Company’s  practices  in  that  respect. 

Mr.  Roberts :  I  respectfully  submit  that  I  have  had  only 
a  very  vague  generality. 

Mr.  Stevens:  Isn’t  this  your  examination,  Mr.  Roberts;? 
Why  don’t  you  go  ahead  with  the  examination. 

Mr.  Roberts:  Thank  you.  Do  you  want  to  rule,  Mr. 
Stevens? 

1115  Mr.  Stevens:  I  am  trying  to  get  on  with  the  pro¬ 
ceeding.  I  don’t  want  to  interfere  with  you. 

By  Mr.  Roberts : 

Q.  The  question  with  respect  to  the  three  exhibits  a,s 
submitted  to  you,  Mr.  Ritenour,  is  whether  or  not  the  costs 
of  that  advertising  were  charged  to  institutional  or  to 
general. 

A.  They  were  charged  to  general.  I  haven’t  seen  the 
invoices,  and  I  don’t  know  whether  they  are  in,  but  when 
they  come  in  they  would  be  charged  to  general.  That  is 
the  type  of  advertising  that  would  be  charged  to  general, 
not  institutional. 

Q.  And  from  general,  which  you  have  stated  as  $15,527 
for  the  entire  companies,  you  have  allocated  how  much 
to  merchandising?  I 

A.  Twenty  per  cent  to  merchandising. 


(Continued  on  page  297a) 
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1125  By  Mr.  Roberts : 


Q.  During  the  years  1947  and  1948,  was  your  Company^  in 
the  business  of  selling  space  heaters? 

A.  Very  little  space  heating  was  sold  by  us  in  1948,  ^nd 


the  same  thing  is  true  for  1947. 

Q.  How  long  was  the  freeze  actually  on  in  connection 


all  sales  of  space  heaters? 


A.  I  would  have  to  refer  to  the  record  to  get  the  dates. 
Q.  The  Commission’s  Orders  will  correctly  describe  thit? 

Mr.  Berry:  My  answer  to  counsel  is  ‘‘yes.”  | 

By  Mr.  Roberts :  j 

Q.  The  Commission’s  orders  will  correctly  describe  the 
dates? 

A.  Yes. 

Q.  They  are  part  of  the  record  by  reference? 

A.  Yes,  sir.  j 


(Continued  on  page  298) 


298 


1135  Mr.  Eitenour,  I  am  glad  to  say  I  have  only  a  few 
more  questions.  Would  you  please  describe  the 

diiference  between  the  revenues  shown  on  your  Exhibit  No. 
11  for  Washington  and  the  total  utility  income  as  shown 
in  the  annual  report  on  page  36;  specifically  the  figure  of 
$12,490,707  given  as  total  operating  revenue  under  Colunm 
J  for  the  year  1948? 

A.  For  corporate  purposes,  for  reporting  to  the  Public 
Utilities  Commission,  we  report  all  of  our  operating 
revenue.  For  rate-making  purposes,  we  include  only  the 
rate-making  revenue  of  the  District  of  Columbia  opera¬ 
tions. 

Q.  In  your  annual  report  on  the  Washington  Gas  Light 
Company  as  filed  with  this  Commission,  under  operating 
revenues.  Account  300,  Item  501,  you  had  $14,673,558.48. 
What  part  of  that  revenue  did  you  not  include  when 

1136  you  were  setting  up  the  revenue  for  the  calendar  year 
for  purposes  of  Exhibit  11? 

A.  The  sales  to  subsidiary  companies,  several  million 
dollars.  There  is  a  big  difference. 

Q.  Why  did  you  not  include  the  sales  to  subsidiary  com¬ 
panies  as  an  operating  revenue  in  dealing  with  the  total 
operating  revenues  of  the  Company? 

A.  That  was  because  it  doesn’t  relate  to  D.  C.  opera¬ 
tions,  has  nothing  to  do  with  fixing  rates  in  the  District 
of  Columbia. 

Q.  It  doesn’t  have? 

A.  No.  That  is  an  interstate  sale.  It  is  gas  sold  out 
of  the  District  and  is  not  gas  consumed  within  the  District, 
so  we  have  excluded  in  all  cases  for  rate-making  purposes 
all  items  that  are  not  related  to  the  gas  operations  in  the 
District  of  Columbia. 

Q.  So  that  any  profit  that  you  might  accrue  upon  sales 
of  gas  to  points  outside  the  District  you  would  not  consider 
as  available  in  the  determination  of  your  financial  stand¬ 
ing  for  credit  purposes,  for  example? 

A.  When  you  get  to  talking  about  credit  purposes,  Mr. 
Roberts,  that  is  an  entirely  different  subject  from  rate¬ 
making  in  the  District  of  Columbia.  When  we  talk  about 
financing,  dealing  with  selling  securities,  we  of  course  use 
consolidated  figures.  We  don’t  stop  at  merely  picking  up 
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D.  C.  figures  plus  sales  to  out-of-District.  We  use  the 

1137  consolidated  metropolitan  area,  consolidated  operat¬ 
ing  results.  But  that  is  an  entirely  different  subject 

and  doesn’t  enter  into  rate-making. 

Q.  The  difference  that  you  spoke  of  yesterday  between 
the  average  cost  to  you  from  supplier  per  therm  and  tl|ie 
average  cost  at  which  you  sold  gas  to  subsidiaries,  you  said, 
was  consumed  by  operating  costs  distributed  from  the 
D.  C.  company  and  profit.  Is  that  right? 

A.  That  is  right,  and  those  same  costs  are  excluded  in 
rate-making  in  the  District  of  Columbia  and  have  be<‘n 
excluded  in  preparing  these  exhibits. 

Q.  Then  if  you  sharply  reduce  the  operating  cost,  you 
would  increase  the  profit  which  would  not  be  credited  to 
the  District  of  Columbia;  would  that  not  be  true? 

A.  I  don’t  know  whether  I  quite  understand  your  ques¬ 
tion. 

May  I  have  it  read? 

(The  question  referred  to  was  read  by  the  reporter  as 
above  set  forth.) 

By  Mr.  Roberts : 

Q.  The  operating  cost  allocable  to  the  gas  sold. 

A.  If  we  reduced  what? 

Q.  Suppose  you  allocate  it  so  that  you  left  the  price  to  the 
subsidiary  the  same.  Suppose  you  only  allocated  one  cent 
for  the  total  cost  of  handling  that  gas.  That  would  result, 
of  course,  in  a  higher  cost  to  the  subsidiary,  wouldn’t 
it? 

1138  A.  Well,  Mr.  Roberts,  I  don’t  know  just  what  you 
are  talking  about.  These  costs  are  costs,  and  I 

don’t  know  what  you  have  in  mind  changing  about  them. 
Of  course,  as  to  that,  as  well  as  anything  else,  if  you  make 
a  lot  of  assumptions  and  assume  a  set  of  conditions,  you 
arrive  at  something  or  other;  but  I  think  you  would  depart 
from  the  facts. 

The  statement  I  made  yesterday  was  to  the  effect  that 
the  costs  were  in  line  with  the  rates  now  in  effect. 

Q.  You  made  that  statement,  yes.  And  I  am  just  asking, 
as  to  this  amount  shown  on  your  annual  report  for  sales 
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of  gas  for  industrial  purposes  and  sales  to  other  gas  com¬ 
panies:  there  are  two  ways  in  which  you  could  increase 
your  profit  which  you  would  not  consider  for  purposes  of 
D.  C.  rate-making,  are  there  not,  Mr.  Ritenour?  One  is  by 
increasing  the  profit  in  the  subsidiary  through  adjustment 
of  the  price  of  gas  to  the  subsidiary,  and  the  other  is  by 
increasing  the  profits  in  the  subsidiary  and  paying  higher 
dividends  to  yourself.  Isn’t  that  right? 

A.  Mr.  Roberts,  you  are  getting  away  out,  it  seems  to 
me.  Those  things  are  not  subject  to  such  simple  maneuver¬ 
ing.  These  interstate  rates  are  subject  to  jurisdiction  of 
the  Federal  Power  Commission,  you  understand. 

Q.  Yes,  sir. 

A.  And  they  are  based  on  costs,  and  they  are  based  on 
facts,  and  you  can’t  change  facts. 

1139  Q.  And  they  are  controlled  by  the  Federal  Power 
Commission,  and  as  a  separate  matter  they  are 
being  challenged  at  present,  aren’t  they,  in  a  separate 
proceeding? 

Mr.  Berry:  I  object  to  that,  Mr.  Chairman.  I  don’t  think 
it  has  any  point  in  this  proceeding. 

Chairman  Flanagan :  Objection  sustained. 

Mr.  Roberts:  The  fact  that  they  are  being  challenged? 

Mr.  Berry:  That  is  right.  That  has  no  place  in  this 
proceeding. 

Mr.  Roberts :  I  will  ask  the  Commission  to  take  judicial 
notice  of  the  fact. 

•  •••••• 

1145  Q.  Mr.  Ritenour,  to  check  on  our  understanding  of 

1146  your  testimony,  can  you  give  me  answers  to  these 
questions  on  allocation?  With  respect  to  production 

plant,  was  the  allocation  on  a  volume  basis? 

A.  That  portion  which  is  in  Account  141  was  on  a  volume 
basis,  based  on  the  volume  in  the  last  full  year  of  operation 
on  mixed  gas.  That  which  is  in  the  other  accounts,  other 
than  Account  141,  is  on  a  volume  basis,  being  the  current 
volume  for  the  current  year  in  each  case. 

Q.  The  cost  of  gas  purchased :  was  that  distributed  on  a 
volume  basis? 
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A.  Yes,  on  a  unit  cost  related  to  the  volume.  j 

Q.  With  the  adjustments  we  have  discussed  concerning 
line  losses  and  things  of  that  kind? 

A.  That  is  correct. 

Q.  Cost  of  distribution,  including  pumping  and  reguLit- 
ing  equipment:  that  was  on  a  sales  basis,  expressed  in 
therms  ? 


A.  It  is  on  the  same  volume  percentage  basis  in  so  far 
as  it  relates  to  property  which  is  used  for  both  D.  C.  and 
out-of-D.  C.  operations. 

Q.  ^Vhat  was  the  basis  of  distribution  of  administrative 


and  general? 

A.  Administrative  and  general? 

Q.  Yes,  sir. 

A.  Mostly,  to  the  extent  that  it  is  general  operation  apply¬ 
ing  to  the  metropolitan  area,  it  was  on  a  volume  basts. 
1147  Q.  Production  maintenance:  that  was  on  the  sa^ne 
basis  as  production  plant,  a  volume  basis,  with  tjhe 
adjustment  for  the  last  useful  year  on  each  plant?  [ 

A.  The  operation  and  maintenance  of  the  property  was 
allocated  in  the  same  manner  as  the  property. 

Q.  And  depreciation:  that  was  in  accordance  with  the 
manner  in  which  the  plant  attached  was  allocated? 

A.  Depreciation  was  allocated  in  the  same  manner  as  me 
plant ;  dollar  basis. 

Q.  At  page  73,  there  is  a  reference  to  property  losses 
chargeable  to  operation.  And  you  said,  “This  is  a  portion 
of  the  amortization  of  the  unrecovered  investment  in  pio- 
cluctioii  plant  property.’’ 

IMiat  was  the  method  of  allocation  of  that  item? 

A.  Property  losses  chargeable  to  operation.  That  is,  if 
I  follow  you  correctly  from  the  record  from  which  you  are 
reading,  that  relates  to  the  amount  amortized  to  expenses 
from  the  deferred  debit  account  141.  That  was  allocated, 
as  I  just  explained,  on  the  basis  of  the  last  full  year  of  tlie 
use  of  property  covered  by  the  item. 

Q.  General  taxes:  how  were  they  allocated? 

A.  General  taxes  were  identified  with  property,  and  to 
the  extent  that  the  property  was  used  for  District  and  orft- 
of-District  operations,  the  taxes  were  allocated  correspond¬ 
ingly.  1 
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1148  Q.  Could  you  think  of  any  explanation  why  the 
percentages  would  not  be  the  same  for  general  prop¬ 
erty  as  the  percentages  used  on  the  allocation  of  the  prop¬ 
erty  itself? 

A.  Well,  I  don^t  know  just  offhand  what  the  differences 
are,  but  there  is  one  reason  offhand  that  occurs  to  me.  I 
don’t  know  just  what  figures  you  are  comparing,  but 
allocable  property  and  taxes  are  allocated  in  the  same 
manner.  Of  course,  taxes  related  to  property,  to  general 
property,  that  is  rented,  covered  by  rental:  those  taxes 
are  not  allocated  as  such.  They  are  included  in  the  rental 
charge.  That  would  make  some  difference.  The  net  re¬ 
sults  are  the  same  but  the  approach  is  a  little  different. 

Q.  And  finally,  as  to  income  taxes,  we  had  no  inclusive 
flat  statement  by  you  as  to  how  you  allocated  income  taxes 
as  between  the  District  of  Columbia  and  the  other  juris¬ 
dictions. 

A.  I  thought  that  we  made  that  clear.  I  believe  Mr. 
McElfresh  testified  on  it,  too.  What  we  do  there  is  that  we 
segregate  the  taxable  income  traceable  to  source  and  deter¬ 
mine  the  source  of  the  taxable  income  and  allocate  the  taxes 
accordingly.  The  taxable  income  resulting  from  out-of- 
District  operations  or  non-gas  operations,  is  excluded  from 
the  figures  shown  in  the  exhibit  as  operating  taxes. 

Q.  Is  that  applicable  to  income  derived  from  sales  of  gas 
to  subsidaries? 

A.  Yes,  it  is  one  of  the  elements. 

1149  Q.  It  is  excluded? 

A.  That  is  right. 

Q.  With  respect  to  contributions  in  aid  of  construction, 
to  which  you  made  reference  at  page  106,  what  sums  did 
you  have  in  mind?  You  show  ^9,215  as  the  aggregate 
amount  but  what  is  the  nature  of  the  sums? 

A.  The  figure  $59,000  as  shown  on  page  106  of  the  record 
was  put  in  the  record  when  we  were  describing  exhibit  12, 
I  believe. 

Q.  Yes,  sir. 

A.  In  Exhibit  12,  Schedule  3,  you  will  find  that  figure. 
Now,  that  is  contribution  related  to  the  pipe  line  extending 
from  Rockville  to  East  Station.  The  line  is  allocated  on  a 


303 


volume  basis,  and  the  contribution  related  to  the  line  is  ^so 
allocated  on  a  volume  basis. 

Q.  What  did  you  do  with  the  balance  of  your  contribu¬ 
tions  by  customers  f 

A.  Deducted  them  from  the  D.  C.  rate  base,  as  shown  on 
Exhibit  12.  That  is  shown  in  Exhibit  12,  Column  C,  deduc¬ 
tions  in  arriving  at  the  rate  base. 


1153  Mr.  Roberts :  Mr.  Chairman,  there  are  two  subjects 
which  the  testimony  of  this  witness,  the  principal 

and  only  witness  on  accounting  and  administrative  matters, 
did  not  cover  on  direct.  The  issues  raised  at  the  be.^n- 
ning  of  the  case,  particularly  with  respect  to  the  distribu¬ 
tion  of  cost  and  revenue,  particularly  between  classes  of 
service,  and  the  question  as  to  the  effect  on  rates.  It  was, 
therefore,  not  open  for  cross  examination. 

We  would  like  to  know  if  the  Company  intends  to  supply 
an  administrative  officer  who  can  testify  as  to  why  there 
was  no  presentation  of  rates,  no  filing  of  rates,  ind 

1154  why  a  lump  sum  was  requested  in  lieu  thereof. 

Chairman  Flanagan:  You  are  talking  about  the 
filing  of  new  rate  schedules  in  the  event  the  Company  is 
granted  a  change  in  rates? 

Mr.  Roberts:  That  is  right.  We  would  like  to  know[  if 
there  is  to  be  a  presentation  of  the  reason  for  that  on  ^he 
part  of  the  Company,  if  there  is  going  to  be  a  witness  avail¬ 
able  who  can  be  questioned  on  that  point.  i 

Mr.  Stevens:  You  mean  the  subject  of  why  we  didn’t 
file  the  rates,  or  when  we  do  file  the  rates - 

Mr.  Roberts:  Of  why  the  rates  were  not  filed  with  i:he 
petition. 

Chairman  Flanagan:  I  think  an  explanation  was  put  in 
the  record  as  to  why  the  Company  did  not  file  mth  the 
petition. 

Mr.  Roberts :  I  don’t  have  it.  j 

Chairman  Flanagan:  If  you  wish,  we  will  request  1he 
Company  to  state  whether  it  is  now  prepared,  although 
the  remarks  I  made  when  you  raised  that  question  previ¬ 
ously  still  apply,  that  unless  the  Company  assumes,  which 
it  has  no  right  to  do,  that  it  will  be  granted  its  request  I  in 
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toto,  it  is  not  in  position  to  file  rate  schedules.  Maybe  it 
is  now  in  a  position  to  file  rate  schedules  on  that  assump¬ 
tion. 

If  the  Commission  decided  otherwise,  of  course,  those 
schedules  would  not  be  of  much  value. 

1155  Is  it  your  wish  that  if  they  are  prepared  now  to 
file  a  set  of  schedules  designed  to  put  into  effect  the 

request  for  the  rate  increase  in  the  event  that  the  Com¬ 
mission  so  desired,  they  present  them? 

Mr.  Roberts:  My  question  was  why  they  didn’t  file  rate 
schedules  as  provided  by  the  statute  on  July  14. 

Mr.  Harrison:  If  the  Commission  please,  the  Commis¬ 
sion  discussed  and  considered  that  matter.  Furthermore, 
I  might  say  that  that  was  made  the  subject  of  a  hearing  in 
the  District  Court,  and  the  court  did  not  stay  the  Commis¬ 
sion  procedure. 

Mr.  Roberts :  The  Commission  knows  that  that  was  done 
without  prejudice  and  simply  on  the  ground  that  the 
Commission  could  hold  a  hearing  if  it  wanted  to  and  we 
could  do  nothing  to  stop  it. 

Chairman  Flanagan :  What  you  want  now  is  a  statement 
as  to  why  they  did  not  file? 

Mr.  Ri)berts:  Yes,  when  the  Company  normally  does 
when  it  wants  an  increase. 

Chairman  Flanagan:  And  of  what  value  would  that  be 
to  the  Commission  in  making  a  decision  in  this  case,  if  rate 
schedules  are  filed,  when  we  tell  them  how  much  increase 
or  change  is  to  be  involved? 

Mr.  Roberts:  Because  that  would  have  been  pertinent 
to  the  distribution  of  all  operating  expenses  and  rev- 

1156  enues  in  Exhibits  1  to  22,  inclusive,  filed  by  Mr. 
Ritenour.  He  would  have  had  a  different  distribu¬ 
tion  of  expenses,  depending  on  the  class  of  service  rendered, 
and  the  effect  upon  the  future,  for  which  the  rates  would 
apply. 

Chairman  Flanagan:  I  don’t  quite  follow  that  statement. 
However,  the  rate  schedule  was  not  filed.  The  Commission 
did  not  insist  on  their  being  filed  up  to  this  point.  So  that 
any  reason  given  by  the  Company  would  not  be  helpful 
to  this  Commission. 


305 


At  an  appropriate  time,  certainly,  rate  schedules  will  be 
made  a  part  of  this  proceeding. 

Mr.  Roberts:  The  Company  having  rested  its  affirma¬ 
tive  case,  and  the  cross  examination - 

Mr.  Berry:  Just  a  minute.  We  haven’t  said  that  |we 
rested  our  affirmative  case,  I  don’t  believe. 

]Mr.  Roberts :  You  said  that  you  had  no  further  testimony. 

Mr.  Berry:  No,  I  don’t  believe  "we  said  that.  We  said 
we  had  no  further  questions  of  Mr.  Ritenour. 

Mr.  Roberts:  I  am  wrong,  then,  if  the  Company  has 
further  testimony. 

Chairman  Flanagan :  Had  you  completed  your  statement, 
Mr.  Roberts  ? 

Mr.  Roberts:  I  said  that  in  view  of  the  fact  that  the 
Company  had  not  rested,  I  was  under  a  misappre- 
1157  hension.  I  thought  they  had. 

Mr.  Stevens :  What  Mr.  Berry  means  is  this :  that 
during  the  course  of  this  proceeding,  we  shall  offer,  when 
the  testimony  is  far  enough  along  to  permit  us  to  do  so 
without  further  complicating  proceedings,  and  we  intend 
to  file,  your  Honor,  a  rate  schedule.  In  fact,  we  would  be 
perfectly  willing  to  do  that  now,  if  your  Honors  feel  that 
the  proceeding  would  be  expedited  by  doing  it  at  this  time. 

Mr.  Roberts :  My  only  question,  Mr.  Chairman,  was  that 
I  wanted  to  know  if  the  Company’s  direct  case  on  its  peti¬ 
tion  is  in. 

Chairman  Flanagan :  Do  you  include  in  that  question  t|he 
presentation  of  rate  schedules? 

Mr.  Stevens :  That  is  what  he  means. 

Mr.  Roberts:  I  assume,  in  view  of  the  Commission’s  r|ul- 
ing,  it  is  a  matter  that,  the  Commission  rules,  is  liot 
consequential  to  the  Commission,  because  the  petition  did 
not  include  rate  schedules. 

Chairman  Flanagan:  Certainly  the  presentation  of  rate 
schedules  is  very  much  of  consequence  before  we  comphde 
this  proceeding. 

Mr.  Roberts :  Then  I  renew  my  motion  to  dismiss,  on  the 
ground  that  the  company  has  presented  its  entire  affirma¬ 
tive  case  on  a  petition  which  does  not  embrace  a  presen  ta- 
tion  of  a  schedule  of  rates  or  a  proposal  for  increased 
rates. 


306 


1158  Mr.  Harrison:  This  Commission  does  not  have  to 
mle  on  that.  The  counsel  for  interveners  took  it 

to  a  higher  source,  the  court,  and  the  court  denied  that 
petition. 

Mr.  Roberts :  Counsel  is  in  error. 

Mr.  Harrison:  Counsel  for  interveners  is  in  error;  I 
agree. 

Mr.  Stevens:  I  don’t  think  that  statement  needs  more 
than  a  very  brief  answer.  That  would  be,  it  seems  to  me, 
your  Honors,  the  wrong  way  to  go  at  rate  making.  It  is 
putting  the  cart  before  the  horse.  We  are  ready  at  any 
time  to  put  in  rate  schedules,  but  it  seems  to  us  that  the 
question  of  the  amount  of  the  rate  increase  must  be  deter¬ 
mined,  or  evidence  and  testimony  must  be  in  to  a  very 
large  extent,  to  support  it,  on  all  sides,  before  we  can 
intelligently  prepare  a  rate  schedule  to  give  effect  to  a 
hypothetical  figure,  which  must  be  hypothetical  until  the 
Commission’s  action. 

Mr.  Roberts :  In  that  connection,  it  is  our  contention  that 
the  filing  of  rates  at  this  time  or  in  this  proceeding  will 
enlarge  the  original  petition  and  will  require  a  notice 
period  as  required  by  statute  and  a  new  proceeding. 

Mr.  Stevens:  I  disagree  with  that. 

Mr.  Harrison:  If  the  Commission  please,  it  is  this  Com¬ 
mission  that  determines  the  rates  and  not  the  Company. 
This  Company  can  not  fix  the  rates.  It  may  ask  for  cer¬ 
tain  schedules  to  be  approved,  but  this  Commission 

1159  must  fiix  the  rates. 

Chairman  Flanagan:  If  the  Company  has  no 
further  witnesses  to  present  at  this  time  and  will  have  no 
other  witness  except  in  the  event  and  at  the  time  we  call 
for  the  presentation  of  rate  schedules,  then  we  will  consider 
that  the  Company  has  rested  its  case  up  to  that  point. 

Mr.  Stevens:  Mr.  Chairman,  in  view  of  your  ruling  of 
yesterday,  I  think  that  we  should  tender  Mr.  Noyes  for 
any  further  questions  that  Mr.  Roberts  wishes  to  ask  him 
in  connection  with  stand-by  or  conversion  expense.  And 
I  want  to  say  this,  too:  that  on  listening  to  Mr.  Roberts’ 
cross  examination,  I  think  a  great  deal  of  this  time  that 
has  been  consumed  is  perhaps  due  to  his  misunderstanding 
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of  certain  of  these  matters  which  have  been  an  open  b(l>ok 
as  far  as  the  Company  was  concerned  for  a  great  m4.ny 
years  and  with  which  the  staff  of  the  Commission  is  th^)r- 
oughly  familiar. 

Now,  it  is  true  that  some  of  the  questions  which  wttre 
asked  of  Mr.  Ritenour  are  not  exactly  within  his  field,  and 
I  want  to  state  here  now  that  we  have  other  officials  of 
the  Company  here  present  in  the  room,  and  they  have 
been  throughout  the  hearing. 

If  Mr.  Roberts  wishes  to  question  some  official  of  l:he 
Company  on  a  particular  subject,  relating  to  operating 
expenses,  for  instance,  and  relating  to  merchandising,  or 
any  of  these  other  matters,  they  are  here.  We  h£,ve 
1160  nothing  to  hide,  and  we  are  perfectly  willing  to  h£,ve 
them  examined. 

What  we  would  like  to  do  is  to  get  on  with  these  hear¬ 
ings  and  bring  them  to  a  conclusion  after  proper  conside  ra- 
tion  of  all  of  the  relevant  matters  which  go  into  the  ques¬ 
tion  of  raising  rates  in  accordance  with  the  Company’s 
request. 

Chairman  Flanagan:  The  filing  of  rate  schedules  vill 
be  requested  by  the  Commission  at  the  appropriate  time, 
after  we  have  received  all  the  testimony  in  this  proceeding. 
We  will  then  determine  the  amount  to  be  covered  by  rate 
schedules,  and  the  Company  will  be  expected  to  make  its 
submission  promptly. 

Mr.  Roberts :  T^at  is  the  ruling  on  the  motion  to  dismi  ss, 
Mr.  Chairman? 


Chairman  Flanagan :  It  is  denied. 

1171  Everett  J.  Boothby  was  called  as  a  witness,  and, 
having  been  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  examination. 

By  Mr.  Roberts: 

Q.  Mr.  Boothby,  you  have  appeared  on  numerous  occa¬ 
sions  and  have  been  qualified  as  an  expert  in  prior  hearings 
before  this  Commission,  have  you  not? 
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A.  Yes,  sir. 

Q.  Have  you  made  a  study  of  the  experience  of  gas  com¬ 
panies  in  other  cities  to  determine  whether  or  not  they 
have  terminated  or  de-emphasized  their  merchandising? 

Mr.  Stevens :  I  object  to  that  question,  your  Honors.  We 
are  in  a  rate  proceeding  now. 

1172  Chairman  Flanagan:  Objection  sustained. 

Mr.  Roberts ;  That  is  all,  Mr.  Boothby.  Thank  you. 

(Witness  excused.) 

1172  James  K.  MacIntosh  was  called  as  a  witness  for 

1173  and  on  behalf  of  the  United  States  Government  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  Examination. 

By  Mr.  Kirby : 

Q.  Mr.  Macintosh,  will  you  give  your  name  and  address 
to  the  reporter? 

A.  James  K.  Macintosh,  112  North  Granada  Street,  Ar¬ 
lington,  Virginia. 

Q.  By  whom  are  you  employed? 

A.  I  am  Assistant  Chief  of  the  Public  Utilities  Division  of 
the  Bureau  of  Federal  Supply,  General  Services  Adminis¬ 
tration,  Washington,  D.  C. 

Q.  Will  you  explain  the  duties  and  scope  of  operation  of 
the  Public  Utilities  Division? 

A.  Yes,  the  Public  Utilities  Division  was  organized  on 
July  1,  1944,  and  took  over  and  enlarged  on  the  work  of  a 
smaller  group  that  had  been  doing  public  utility  work  for 
several  years.  The  duties  of  the  Public  Utilities  Division 
are  to  take  all  necessary  steps  to  see  to  it  that  the  Govern¬ 
ment  obtains  its  utility  services  at  the  lowest  reasonable 
price.  The  Division  makes  contracts  with  utility  companies 
for  utility  services  which  may  be  required  by  the  various 
departments,  agencies,  and  activities  of  the  Federal  Govern¬ 
ment.  In  other  words,  we  represent  the  Government  as  a 
user  of  public  utility  services.  The  Public  Utility  Division 
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is  concerned  with  the  following  utilities:  electric,  gas, 

1174  steam,  water,  and  both  domestic  and  international 
telephone  and  telegraph  and  radio. 

The  work  of  the  Division  divides  itself  into  tw’o  functional 
classifications,  engineering  and  rates.  In  connection  wiih 
the  engineering,  w’c  make  analyses  and  recommendations  as 
to  the  ways  and  means  whereby  different  types  of  equipment 
can  provide  as  good  or  better  service  at  a  lower  cost.  In 
connection  with  our  rate  work,  we  participate  in  conferencijs 
with  the  various  utility  companies  and  in  formal  hearings 
involving  utility  rates. 

Q.  What  type  of  personnel  are  employed  in  your  Divi¬ 
sion? 

A.  We  have  communications  and  power  engineers,  rate 
analysts,  economists,  and  the  usual  clerical  and  stenographic 
employees. 

Q.  Will  you  discuss  briefly  your  education  and  expe¬ 
rience? 

A.  I  was  graduated  from  Dartmouth  College  and  tie 
first  year  of  the  Amos  Tuck  School  of  Business  Administra¬ 
tion  and  Finance  of  Dartmouth  College  in  1930  with  a 
Bachelor  of  Arts  degree.  I  majored  in  business  administra¬ 
tion  and  economics.  Shortly  after  graduation  I  vras  em¬ 
ployed  by  the  New  York  Edison  Company  of  New  York  as  a 
Safety  Engineer.  Some  months  later  I  was  transferred  as 
a  Kate  Analyst  to  the  Rate  Engineering  Department  of  the 
New  York  Edison  Company,  one  of  the  companies 

1175  which,  through  merger,  became  the  Consolidated 
Edison  Company  of  New  York,  Inc. 

I  continued  to  perform  rate  analysis  work  for  the  Consol:.- 
dated  Edison  Company  of  New  York,  Inc.,  and  predecessor 
companies  for  eleven  years  until  January  1,  1943,  vrhen  I 
was  granted  a  war  leave  of  absence  to  accept  a  position  as 
Principal  Cost  Accountant  in  the  Transportation  and  Public 
Utilities  Division  of  the  Office  of  Price  Administration  where 
I  worked  until  December  1944  when  I  transferred  to  the 
Public  Utilities  Division. 

Q.  Have  you  previously  testified  before  any  regulatory 
Commissions? 

A.  Yes,  I  have  testified  several  times  before  the  Interstatje 
Commerce  Commission  and  I  also  testified  before  the  Fed- 
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eral  Communications  Commission  in  Western  Union  rate 
case  Docket  8477  in  1947  and  before  the  Illinois  Commerce 
Commission  in  Dockets  34517,  34851,  35600,  consolidated, 
regarding  the  Illinois  Bell  Telephone  Company  in  1947  and 
before  the  Xew  York  State  Public  Service  Commission  in 
1948  in  Case  No.  12455  regarding  the  Consolidated  Edison 
Company  of  New  York,  Inc. 

I  have  also  participated  in  informal  proceedings  before 
the  North  Carolina  Commission  and  the  Connecticut  Com¬ 
mission. 

As  Assistant  Chief  of  the  Public  Utilities  Division,  I  par¬ 
ticipated  in  the  preparation  of  the  exhibits  used  and  assisted 
in  the  preparation  of  the  direct  and  cross-examination  in 
Western  Union  rate  case  Dockets  7445  and  8477  in 

1176  1946  and  1947  before  the  Federal  Communications 
Commission ;  in  several  matters  regarding  the  Poto¬ 
mac  Electric  Power  Company  and  the  Washington  Gas  Light 
Company  before  this  Commission ;  in  matter  regarding  the 
requested  rate  increase  of  the  Chesapeake  and  Potomac 
Telephone  Company  of  Baltimore  before  the  Maryland  Com¬ 
mission  ;  the  Chesapeake  and  Potomac  Telephone  Company 
before  this  Commission;  the  Pacific  Telephone  and  Tele¬ 
graph  Company  before  the  California  Commission ;  the  New 
Jersey  Bell  Telephone  Company  before  the  New  Jersey 
Board  of  Utilitv  Commissioners  and  the  New  York  Tele- 
phone  Company  before  the  New  York  State  Public  Service 
Commission. 

Q.  What  subjects  were  involved  in  these  cases  before  the 
various  Commissions? 

A.  Rate  making,  cost  analysis,  rate  design,  cost  of  capital, 
rate  of  return,  and  general  matters  affecting  the  reasonable¬ 
ness  of  utility  rates  and  earnings. 

1177  Q.  For  the  purpose  of  rate  making,  will  you  tell  us 
your  opinion  concerning  the  amortization  of  natural 

gas  conversion  costs  extraordinary  property  losses  and  the 
accelerated  depreciation  of  plant  to  be  abandoned? 

A.  It  is  my  understanding  from  the  testimony  presented 
in  these  cases  that  when  the  Washington  Gas  Light  Company 
changed  from  manufactured  mixed  gas  to  straight  natural 
gas,  it  did  so  to  meet  the  requirements  of  its  customers  for 
gas  service  and  the  expanded  requests  for  extensions  of  gas 
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service  and  to  avoid  the  necessity  of  investing  large  addi¬ 
tional  sums  of  capital  in  manufactured  gas  production  factili- 
ties.  In  addition,  the  Company  was  hopeful  that  the  change 
to  straight  natural  gas  would  absorb  the  increasing  costs 
applicable  to  the  gas  business,  amortize  the  costs  incident  to 
the  changeover,  and  meet  all  the  demands  for  service  with¬ 
out  increasing  rates  which  the  Company  felt  would  be  nec¬ 
essary  if  it  continued  to  manufacture  gas. 

In  connection  with  the  changeover,  some  $5,000,000  of 
manufactured  gas  production  facilities  were  modified  to 
produce  high  Btu  gas  and  are  being  used  for  standby 
1178  and  peak  shaving  purposes.  Some  $2,000,000  of 


manufactured  gas  production  facilities  were  disn^an- 
tled  and  abandoned.  The  costs  of  converting  customer  ap¬ 
pliances  amounted  to  about  $3,000,000. 

These  costs  are  direct  costs  attendant  upon  the  change¬ 
over  and  in  my  opinion  the  Company  is  entitled  to  recover 
such  costs  from  its  consumers  throug-  appropriate  charges 
to  operating  expenses.  However,  such  charges  to  operating 
expenses  for  rate  making  purposes  should  be  over  a  reason¬ 
able  period  of  years  and  should  be  equitable  to  both  present 
and  future  consumers. 

Q.  For  rate  making  purposes,  what  in  your  opinion  is  a 
reasonable  period  of  time  over  which  the  Company  may  re¬ 
cover  the  changeover  cost  through  appropriate  charges  to 
operating  expenses? 

A.  In  my  opinion,  a  minimum  period  of  fifteen  years 
would  be  reasonable. 

Q.  Will  you  explain  the  basis  upon  which  your  opinion  is 
predicated? 

A.  The  Washington  Gas  Light  Company  has  a  natural  gas 
supply  contract  with  the  Atlantic  Seaboard  Corporatilon. 
This  contract  by  amendment  accepted  by  the  Company 
April  22, 1946,  was  extended  for  a  fifteen  year  period  be^n- 
ning  May  1, 1946,  and  is  subject  to  renewal  thereafter  for  Ex¬ 
tension  periods  of  three  years  each.  Thus  it  must  be  jin- 
ferred  that  it  is  the  intention  of  the  Company  to  purchase 
and  distribute  straight  natural  gas  to  its  consumes 
1179  for  a  minimum  period  of  fifteen  years.  | 

There  is  another  factor  which  I  considered  in  jar- 
riving  at  my  opinion  of  a  minimum  period  of  fifteen  ye^rs 
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over  which  the  amortization  of  natural  gas  conversion  costs 
extraordinary  property  losses  and  the  accelerated  deprecia¬ 
tion  of  plant  to  be  abandoned  should  be  charged  to  operating 
expenses.  It  will  be  recalled  that  in  the  changeover  case, 
that  is,  Formal  Case  361,  Mr.  E.  E.  Roth,  Vice  President, 
Columbia  Engineering  Corporation  testified  that  the  Colum¬ 
bia  System  had  sufficient  gas  for  the  requirements  of  the 
Washington  Gas  Light  Company  for  approximately  20 
years  and  that  gas  supply  of  the  Boldman,  Kentucky, 
area  was  perhaps  15  years. 

At  the  time  of  Mr.  Roth’s  testimony  the  Washington  Gas 
Light  Company  was  securing  its  natural  gas  from  the  Ken¬ 
tucky  area. 

Q.  Do  you  have  the  transcript  reference? 

A.  Yes,  Formal  Case  361,  Hearing  held  December  12, 
1946,  transcript  page  150. 

Q.  Will  you  continue  your  explanation? 

A.  The  changeover  costs  should  be  recovered  through 
appropriate  charges  to  operating  expenses  over  this  mini¬ 
mum  period  of  fifteen  years. 

For  example,  the  East  Station  production  facilities  were 
modified  to  produce  high  Btu  manufactured  gas  for  standby 
and  peak  shaving  purposes.  Peak  shaving  presum- 
1180  ably  minimizes  the  high  costs  for  natural  gas  which 
occur  on  the  several  days  of  very  high  demands  dur¬ 
ing  the  winter  months. 

In  accordance  with  the  testimony  of  Mr.  Noyes,  the  pro¬ 
posed  contract  rates  now  being  discussed  before  the  Federal 
Power  Commission  incorporate  therein  a  ratchet  demand, 
so  that,  as  Mr.  Noyes  testified,  peak  shaving  with  the 
adoption  of  a  ratcheting  provision,  will  be  important  in 
securing  desired  economies. 

Since  the  changeover  to  straight  natural  gas.  East  Sta¬ 
tion  has  been  used  for  both  standby  and  peak  shaving  pur¬ 
poses.  In  my  opinion,  if  peak  shavings  or  peak  controls  are 
in  the  interest  of  economy  and  lowered  costs  to  the  consumer 
then  East  Station  should  be  operated  on  that  basis  as  long 
as  straight  natural  gas  is  purchased  and  supplied  to  its  con¬ 
sumers  by  the  Washington  Gas  Light  Company  or  at  least 
over  the  fifteen  year  life  of  the  present  contract. 

It  is  my  further  opinion  that  if  it  was  to  the  interest  of  the 
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consumer  as  regards  the  furnishing  of  services  and  facilities 
reasonably  safe  and  adequate  to  completely  modify  East 
Station  and  maintain  it  on  a  standby  or  in  condition  to  oper¬ 
ate  on  short  notice  for  the  purpose  of  supplying  a  higli  Btu 
manufactured  gas  should  there  be  any  failure — and  fhere 
has  been  failure — of  the  supply  of  natural  gas,  the  bame 
interest  will  prevail  as  long  as  natural  gas  is  purchased  and 
supplied  to  its  customers  by  the  Washington  Gas 
1181  Light  Company  or  again  at  least  over  the  fifteen  year 
life  of  the  present  contract.  We  can  presume  that 
the  Washington  Gas  Light  Company  intends  to  supply  nat¬ 
ural  gas  in  the  District  of  Columbia  indefinitely. 

There  has  also  been  testimony  in  this  record  that  ((ven- 
tually  East  Station  will  be  abandoned.  Company  witnesses 
agree  on  that  but  are  unable  to  tell  just  when  the  modified 
high  Btu  gas  manufacturing  facilities  at  East  Station  will 
be  abandoned. 

Q.  Would  you  recommend  to  this  Commission  under  the 
conditions  you  have  described  that  the  East  Station  gas 
manufacturing  facilities  not  be  depreciated  on  an  accfeler- 
ated  basis  for  rate  making  purposes  but  be  considered  a  part 
of  the  normal  plant  and  be  depreciated  on  a  normal  basis  ? 

A.  This  Commission,  for  rate  making  purposes,  njight 
well  give  consideration  to  the  fact  that  East  Station  wi|ll  be 
used  and  useful  property  in  furnishing  gas  services  tha^  are 
safe,  adequate,  and  economical  and  as  such  should  be  con¬ 
sidered  no  different  from  normal  plant  and  depreciated  on  a 
normal  basis  for  that  type  of  plant  and  facilities.  How’^ver, 
to  be  conservative  and  with  due  consideration  for  thejfact 
that  the  Company  does  propose  to  eventually  abandon  ICast 
Station  although  it  can  not  definitely  state  just  when,  I  w’ould 
suggest  that  the  East  Station  facilities  be  depreciated  on  a 
fifteen  year  basis. 

•  •••••• 

1184  Q.  WTiy  in  your  opinion  should  the  unrecovered 
original  cost  of  the  dismantled  and  abandoned  manu¬ 
factured  gas  production  facilities  be  omitted  from  the  irate 
base? 

A.  These  manufactured  gas  production  facilities  are 
property  no  longer  used  and  useful  in  the  public  ser\(ice. 
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They  were  dismantled  and  abandoned  as  a  result  of  a  change 
in  the  gas  art.  In  my  opinion,  no  insurance  in  the  form  of 
depreciation,  special  reserves  or  otherwise  can  protect 
against  and  provide  for  uncertainties  in  connection 

1185  with  changes  in  the  art  or  new  inventions. 

The  changeover  to  natural  gas  was  not  predictable 
with  any  degree  of  accuracy.  It  was  extraordinary  obsoles¬ 
cence.  It  was  one  of  the  uncertainties  to  which  an  invest¬ 
ment  in  the  manufactured  gas  business  was  subjected  to. 

Such  uncertainties  are  a  hazard  of  the  business  and  are 
provided  for  in  the  return  permitted.  If  uncertainties  of 
a  business  could  be  foreseen  or  foretold  with  reasonable 
accuracy,  they  would  become  calculable  risks  and  they  could 
then  be  provided  for  through  appropriate  charges  to  de¬ 
preciation  operating  expenses  and  the  return  then  per¬ 
mitted  would  be  little  more,  if  any  greater  than  the  pure 
interest  rate.  The  investors  in  the  Washington  Gas  Light 
Company  as  well  as  investors  in  other  utilites  are  remu¬ 
nerated  for  subjecting  their  capital  to  such  uncertainties  by 
a  rate  of  return  which  is  substantially  higher  than  that 
available  for  sound  investments  not  subject  to  such  business 
hazards.  Government  bonds,  for  example. 

The  only  justification  for  a  6  percent  rate  of  return  on 
investment  in  a  gas  company  as  compared  to  the  3  per  cent 
return  on  a  Government  bond  is  that  the  former  is  sub¬ 
ject  to  certain  hazards  and  uncertainties  and  the  latter  is 
not.  Because  investors  in  this  Company  subjected  them¬ 
selves  to  hazards  in  the  business,  one  of  which  was  the 
possibility  of  the  conversion  from  manufactured  to 

1186  natural  gas  and  the  consequent  extraordinary  obsoles¬ 
cence  of  the  manufactured  gas  production  facilities 

that  investment  earned  in  the  past,  rates  of  return  that 
exceeded  7  per  cent  on  many  occasions.  In  fact,  the  Wash¬ 
ington  Gas  Light  Company  appealed  a  decision  of  this 
Commission  setting  a  5%  per  cent  as  a  fair  rate  of  return 
because  the  Company  felt  the  rate  was  inadequate  in  the 
light  of  the  uncertainties  in  a  gas  company  investment. 
Investors  in  this  company  have  been  fully  remunerated  in 
the  past  for  taking  those  hazards  and  can  not  and  should 
not  now  be  paid  again  because  one  of  the  uncertainties 
which  they  assumed  in  the  past  has  matured  and  come 
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about.  Investors  should  in  all  equity  bear  this  loss  ai|id 
not  the  rate  payers. 

On  that  principle  investors  should  bear  the  entire  brunt 
of  the  change-over  costs,  and  it  could  be  arjjrued  therefore, 
that  the  cost  of  the  abandoned  and  dismantled  property 
should  be  removed  from  the  rate  base,  and  no  amortization 
therefore  allowed  in  operating  expenses. 

The  other  possibility  is  to  remunerate  investors  twice 
for  the  same  thing;  pay  them  a  high  rate  of  return,  tlie 
kind  this  Company  has  earned,  on  the  theory  that  it  shouW 
be  paid  for  subjecting  itself  to  business  hazards,  and  th(m 
if  and  when  one  of  those  hazards  in  fact  comes  to  pass, 
pay  the  investors  again  in  the  form  of  accelerated  amortiza¬ 
tion  and  a  return  on  that  investment  until  it  is  fully  amor¬ 
tized,  and  that  despite  the  fact  the  plant  is  no  longjr 
1187  in  existence. 

It  is  my  opinion  that  the  equitable  and  practical 
solution  lies  between  these  two  extreme  positions.  That 
solution  is  to  amortize  the  investment  over  a  reasonable 
period,  but  not  to  include  the  unamortized  portion  in  the 
rate  base. 

It  is  also  a  long-established  and  well  recognized  pri  i- 
ciple  of  public  utility  valuation  and  rate  making  that  prop¬ 
erty  no  longer  used  and  useful  in  the  public  service  should 
be  excluded  from  the  rate  base.  It  is  also  a  well  establish(fd 
principle  that  courts  and  commissions  have  held  in  recent 
years  that  obsolete  and  inadequate  property,  abandoned 
or  superseded  property,  and  property  scheduled  for  early 
abandonment  except  necessary  and  serviceable  standbr, 
auxiliary  or  reserve  facilities  should  be  excluded  from  the 
rate  base. 

Q.  Why  have  you  excluded  the  unamortized  conversicn 
costs  from  the  rate  base? 

A.  These  costs  resulted  from  the  conversion  of  customer 
appliances  to  make  them  suitable  for  the  use  of  high  BTU 
straight  natural  gas.  It  was  to  the  interest  of  the  Con|i- 
pany  from  a  safe  and  adequate  gas  service  standpoint  ijo 
effect  the  changeover  from  manufactured  gas  to  natural 
gas  as  promptly  and  uniformly  as  possible.  The  conversion 
costs  are  a  proper  expense  item  although  a  non-recurring 
expense  and  but  for  their  magnitude  and  distortion  of 
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operating  results  would  ordinarily  have  been  charged 
1188  to  expenses.  The  fact  that  the  conversion  costs  were 
large  and  if  charged  to  the  then  current  operating 
expenses  would  have  resulted  in  hardship  to  the  Company 
and  investors,  makes  it  necessary  to  amortize  such  cost 
over  a  resonable  period  of  time.  This,  however,  is  merely 
a  financial  convenience  to  the  Company  and  purely  an  ac¬ 
counting  matter.  Such  costs  can  in  no  way  in  my  opinion 
be  considered  or  assumed  to  be  a  capital  item  or  a  prudent 
investment  and  should  therefore  not  be  included  in  the  rate 
base.  The  same  reasoning  that  I  outlined  in  the  case  of 
abandoned  property,  holds  with  equal  force  in  this  case. 

Q.  Mr.  Macintosh,  do  you  know  of  any  court  or  commis¬ 
sion  that  has  permitted  amortization  without  capitalization 
of  unreimbursed  costs  of  customer  appliance  conversion? 

A.  Yes,  the  Missouri  Supreme  Court  and  by  other  cases 
therein  cited  with  reference  to  an  unamortized  portion  of 
$425,000  of  a  total  cost  of  $500,000  for  changing  consumers’ 
appliances  said  in  part ; 

“We  do  not  understand  that  such  outlays  as  this 
should  be  capitalized  and  that  consumers  should  pay 
a  return  on  them  forever.  Kansas  Street  Kailway  Co. 
versus  United  States,  supra.  But  they  may  be  charged 
to  operating  expenses  and  amortized  where  necessaiy, 
if  that  has  not  alreadv  been  done.” 

*r 

*••***• 

1190  By  Mr.  Kirby: 

Q.  Mr.  Macintosh,  will  you  please  explain  Exhibit 
No.  32  for  identification? 

A.  Exhibit  32  shows  that  based  upon  the  adjusted  net 
operating  revenues  for  the  12  months  ended  May  31,  1949, 
the  effect  of  the  Company’s  proposed  $900,000  rate  increase 
on  net  operating  revenues  when  related  to  the  adjusted 
weighted  rate  base  would  result  in  a  rate  of  return  to  the 
Company  of  6.72  per  cent  which  is  in  excess  of  the  6  per 
cent  return  permitted  by  this  Commission.  I  believe  this 
exhibit  to  be  self-explanatory.  Footnote  1  should 

1191  read  Exhibit  29  and  Footnote  3,  Exhibit  30. 

Q.  Have  you  prepared  an  exhibit  which  shows  the 
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excess  of  the  proposed  $900,000  rate  increase  over  me  6 
per  cent  return  to  the  Company  permitted  by  this  Com¬ 
mission? 

A.  I  have. 

Q.  Mr.  Macintosh,  I  show  you  an  exhibit  entitled: 

“Washington  Gas  Light  Company,  Prince  Georges 
Gas  Corporation,  Potomac  Gas  Company,  Excesis  of 
Proposed  $900,000  Rate  Increase  over  Indicated  o  per 
cent  Return,  12  Months  Ended  May  31,  1949.’’  j 

Was  this  exhibit  prepared  by  you  or  under  your  siiper- 
vision?  1 

A.  It  was. 

Mr.  Kirby:  I  ask  that  this  exhibit  be  numbered  for  iden¬ 
tification  as  Exhibit  No.  33. 

Chairman  Flanagan:  It  may  be  so  marked. 

(The  document  referred  to  was  marked  Exhibit  N(l  33 
for  identification.) 

By  Mr.  Kirby: 

Q.  Mr.  Macintosh,  will  you  please  explain  Exhibit  No. 
33  for  identification,  sir? 

A.  In  order  to  determine  the  indicated  net  operating 
revenues  for  a  6  per  cent  return  I  multiplied  the  adjusted 
weighted  rate  base  as  shown  on  Exhibit  30  in  the  amount 

of  $27,768,261  by  6  per  cent.  The  resulting  figur  e  is 
1192  $1,666,096  and  is  shown  on  line  2  of  this  exhibit. 

The  net  operating  revenues  for  a  6  per  cent  renurn 
are  $308,849  greater  than  the  adjusted  net  operating 
revenues  for  the  12  months  ended  May  31,  1949.  In  ofher 
words,  for  the  Company  to  realize  a  6  per  cent  returiji  on 
the  base  period  there  exists  a  deficiency  of  net  operating 
revenues  in  the  amount  of  $308,849.  This  is  shown  on  line 
4  of  this  exhibit. 

The  gross  revenue  effect  or  the  amount  needed  in  rate 
increases  to  effect  an  increase  in  net  operating  revenues 
of  $308,849  is  $546,210  as  shown  on  line  5.  As  explained 
in  footnote  3  the  deficiency  of  adjusted  net  operating 
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revenues  in  the  amount  of  $308,849  was  adjusted  for  D.  C. 
gross  receipts  tax  at  4  per  cent,  D.  C.  income  tax  at  5  per 
cent  and  Federal  income  tax  at  38  per  cent  in  order  to 
arrive  at  the  indicated  rate  increase  of  $546,210. 

Q.  What  is  the  excess  of  the  Company’s  proposed  $900,- 
000  rate  increase  as  contrasted  with  the  indicated  rate 
increase  to  effect  a  6  per  cent  return? 

A.  $353,790  which  is  shown  on  line  6  of  Exhibit  33. 

Q.  In  other  words,  a  rate  increase  of  $546,210  at  this 
time  would  result  in  a  6  per  cent  return  to  the  Washington 
Gas  Light  Company.  Is  that  correct? 

A.  That  is  correct. 

Q.  Are  you  expressing  any  opinion  as  to  whether  a 
6  per  cent  return  is  a  fair  and  reasonable  return 
1193  to  the  Washington  Gas  Light  Company  at  this  time? 

A.  I  am  expressing  no  opinion  as  to  what  is  a  fair 
rate  of  return  to  the  Company  at  this  time.  I  have  made 
no  study  of  this  subject  for  this  case.  The  record  in 
this  case  contains  no  testimony  on  this  question  of  fair 
rate  of  return.  As  a  matter  of  fact,  the  last  time  this 
Commission  made  a  determination  of  what  a  fair  rate 
of  return  to  the  Washington  Gas  Light  Company  is,  was 
in  August  of  1944,  more  than  five  years  ago.  I  have  used 
6  per  cent  since  Mr.  McElfresh,  on  transcript  page  383,  used 
it  as  a  bench  mark. 

I  also  had  to  use  a  specific  rate  of  return  to  indicate 
the  adjustments  necessary  to  convert  net  operating  reve¬ 
nues  to  gross  revenues.  The  method  used  on  Exhibit  33 
can  be  used  to  compute  the  necessary  rate  adjustment  to 
provide  any  other  rate  of  return. 

I  would  like  to  be  perfectly  clear  in  that  I  am  not  ex¬ 
pressing  any  opinion  as  to  what  a  fair  rate  of  return  to  the 
Company  is  at  this  time. 

Q.  Mr.  Macintosh,  it  is  your  testimony,  is  it  not,  that 
if  this  Commission  should  grant  the  Company  a  $545,000 
rate  increase  the  Company  would  experience  a  6  per 
cent  return  in  an  ensuing  year  when  the  new  rates  are  in 
effect. 

A.  That  is  correct  on  the  basis  of  the  testing  period  used. 

Q.  Assume,  if  you  please,  that  the  Company  con- 
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1194  tinues  to  earn  a  fair  return.  What  ejffect  will  the 
15  year  accelerated  depreciation  of  plant  to  be 

abandoned  have  upon  the  rate  of  return? 

A.  The  rate  base  in  each  year  will  be  reduced  by  approxi¬ 
mately  $200,000  through  the  effect  of  accelerating  dei^re- 
ciation  of  plant  to  be  abandoned  over  a  15  year  period.  |  If 
the  Company  continues  to  earn  a  fair  return,  then  the  Ccjm- 
pany  will,  in  each  of  the  14  years  after  the  first  year,  eam|  in 
excess  of  6  per  cent.  | 

For  example,  if  the  second  full  year  operations  are  pre¬ 
viewed  at  the  end  of  that  year  for  setting  rates  in  the 
ensuing  year,  it  would  be  found  that  the  Company  earned 
$12,000  in  excess  of  6  per  cent  on  $200,000.  At  the  end  'of 
the  third  year,  the  company  will  have  earned  $24,000  jin 
excess  of  the  6  per  cent  rate  of  return,  that  is,  6  per  ceht 
on  $400,000  of  accelerated  depreciation  reflected  on  the 
books  but  not  resulting  in  a  corresponding  reduction  in  the 
rates  and  charges  of  the  Company.  This  will  be  in  adqii- 
tion  to  the  $12,000  excess  earned  in  the  second  year.  This 
process  will  continue  for  the  ensuing  thirteen  years.  1 
Q.  Would  the  same  process  of  excess  earnings  be  trijie 
at  a  rate  of  return  other  than  6  per  cent?  j 

A.  Yes.  1 

Q.  What  would  be  your  recommendation  under  that  con¬ 
dition?  I 

A.  It  is  my  opinion  that  the  excesses  over  a  fair 

1195  rate  of  return  resulting  from  the  effect  of  accelei[- 
ating  depreciation  on  plant  to  be  abandoned  on  the 

rate  base,  should  be  set  aside  in  a  special  reserve  to  bb 
eventually  rebated  in  full  to  consumers  through  the  procesb 
of  bill  adjustments.  Consumers’  bills  might  be  adjusted 
when  the  special  reserve  amounts  to  about  $100,000. 

Q.  Why  do  you  suggest  that  consumers’  bills  be  adjusted 
when  this  special  reserve  you  have  mentioned  amounts  to 
approximately  $100,000?  I 

A.  In  my  opinion  it  would  be  impractical  to  make  rebatei 
in  the  form  of  consumer  bill  adjustments  on  any  smalleif 
amount.  On  the  other  hand,  consumers  should  receive  thb 
adjustments  as  soon  as  practical.  1 
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Q.  Are  you  recommending  at  this  time  that  all  earnings 
in  excess  of  the  specified  rate  of  return  be  refunded  to  cus¬ 
tomers  ? 

A,  No.  WTiat  I  am  recommending  is  that  earnings  re¬ 
sulting  from  the  accelerated  depreciation  of  plant  to  be 
abandoned  be  refunded  in  full  to  consumers.  I  am  not 
testifying  at  this  time  as  to  what  regulatory  processes 
should  be  set  up  to  care  for  excess  earnings  arising  from 
the  natural  operations  of  the  Company. 

What  I  am  saying  is  this :  the  rate  base  will  be  decreasing 
each  year  on  account  of  the  accelerated  depreciation.  Rates 
charged  to  customers  should  be  correspondingly  de- 

1196  creased,  for  that  reason  alone.  This  can  be  done  via 
the  special  reserve  I  have  suggested.  In  fact,  in  a 

few  years,  the  decrease  in  the  rate  base  due  to  accelerated 
depreciation  and  amortization  may  be  so  substantial  that  the 
Commission  will  reduce  rates  on  that  account  at  that  time, 
and  not  wait  until  the  end  of  the  fifteenth  year,  when  rates 
must  be  reduced  for  two  reasons : 

First:  The  cessation  of  the  extraordinary  operating  ex¬ 
pense;  that  is,  annual  amortization  costs  and  accelerated 
depreciation,  and 

Second:  The  decrease  in  net  plant  to  be  abandoned  due 
to  the  complete  elimination  of  this  special  plant. 

Q.  Mr.  Macintosh,  your  Exhibit  29  shows  that  approxi¬ 
mately  $550,000  will  be  charged  each  year  for  the  next  15 
years  to  operating  expenses  for  amortization  of  natural  gas 
conversion  costs,  accelerated  depreciation  for  plant  to  be 
abandoned  and  amortization  of  extraordinary  property 
losses.  Is  that  correct? 

A.  That  is  correct. 

Q.  What  will  be  the  situation  at  the  end  of  fifteen  years 
with  respect  to  the  plant  subject  to  accelerated  depreciation 
and  to  the  matter  of  amortization? 

A.  At  the  end  of  the  period  of  amortization  and  acceler¬ 
ated  depreciation,  this  Commission  should  promptly  reduce 
rates  by  an  amount  equal  to  these  operating  expenses. 

To  summarize  my  position  on  this  point:  if  the 

1197  Company  is  to  be  allowed  to  include  in  the  rate  base 
any  amounts  subject  to  accelerated  depreciation  or 

amortization  over  a  specified  period  of  time,  it  should  earn 
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a  return  each  year  on  no  more  than  the  net  unamor|tized 
amount  on  the  books  for  that  year. 

This  can  be  achieved  in  two  steps.  The  rate  of  r<}tum 
times  the  amortized  portion  of  the  amounts  subject  tc  this 
special  treatment,  should  be  set  aside  annually  in  a  sp»ecial 
reserve  and  when  feasible  returned  completely  and  in  toto 
to  customers.  At  the  end  of  the  fifteenth  year,  and  possibly 
sooner,  rates  should  be  reduced  to  reflect  the  decrease  in 
rate  base  occasioned  by  the  full  amortization  of  these  spe¬ 
cial  amounts. 

Also  when  the  sums  have  been  amortized,  rates  should  be 
promptly  reduced  to  reflect  the  full  decrease  in  operating 
expenses,  that  is,  by  an  amount  equal  to  the  annual  acceler¬ 


ated  depreciation  and/or  amortization.  ! 

In  short,  at  the  end  of  the  fifteenth  year,  the  rate  b^se  is 
lower,  operating  expenses  are  lower,  and  rates  should  be 
correspondingly  lowered. 

1198  Q.  Mr.  Macintosh,  will  you  please  explain  Exhibit 
Xo.  34  for  identification. 

A.  The  figures  on  this  exhibit  are  rounded  in  ord(5r  to 
illustrate  my  recommendations  on  this  subject,  and  are  not 
intended  to  tie  in  exactly  with  my  other  exhibits.  However, 
the  figures  are  approximately  correct,  and  hence  are  a  good 
indication  of  the  general  magnitudes  involved. 

The  top  portion  of  the  exhibit;  that  is.  Columns 

1199  (A)  to  (B)  inclusive,  and  Lines  1  to  17  inclusive, 
deal  with  property  to  be  abandoned  and  subjejst  to 

accelerated  depreciation.  These  figures  are  typical  o^  the 
East  Station  situation.  The  figures  show  the  situation  as 
at  the  beginning  of  each  year,  rather  than  an  average  j  for 
the  year,  in  order  to  keep  the  computations  simple.  The 
principle  is  identical. 

Column  (A)  identifies  the  year.  Columns  (B)  and  (C) 
derive  the  net  depreciated  amount  on  which  the  Com])any 
should  be  allowed  a  return,  at  an  assumed  rate  of  6  per  cent. 
Please  note,  the  6  per  cent  is  an  assumed  rate. 

Thus,  with  $3,000,000  to  be  depreciated  over  15  y(jars, 
the  net  amount  decreases  by  $200,000  each  year.  Foi’  the 
first  year  the  Company  should  earn  $180,000  on  this  plant, 
the  second  year  $168,000,  et  cetera — as  shown  in  i  Col¬ 
umn  (C).  ! 
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Now  if  rates  are  set  at  or  near  the  begining  of  this  period, 
as  is  the  case  in  this  proceedings,  the  rate  base  contains 
$3,000,000,  and  if  rates  are  not  adjusted  downward  each 
year,  the  Company  will  continue  to  earn  $180,000  each  and 
every  year.  That  is  shown  in  Column  (E).  Thus  Column 
(C)  shows  what  the  Company  should  earn  on  this  plant; 
Column  (E)  shows  what  they  will  earn  if  rates  are  set  now, 
and  not  adjusted  downward  year  by  year.  The  excess,  that 
is,  the  difference  between  Column  (C)  and  Column  (E)  is 
shown  in  Column  (F).  The  first  year  there  will  be  no 
excess ;  at  the  end  of  the  second  year  there  will  be  an 

1200  excess  of  $12,000.  During  the  third  year  the  excess 
earned  will  be  $24,000,  since  by  then  $400,000  has 

been  depreciated,  but  6  per  cent  is  still  being  earned  on  it. 
Similarly,  during  the  fourth  year  excess  earnings  are 
$36,000,  and  so  on. 

Column  (G)  shows  the  cumulative  amounts  of  these  ex¬ 
cess  earnings;  that  is,  the  amounts  in  the  special  reserve 
out  of  which  customer  refunds  should  be  made.  The  figures 
there  shown  will  apply  if  no  refunds  are  made  before  the 
end  of  the  fifteen  years.  Of  course,  it  is  my  recommendation 
that  refunds  be  made  whenever  that  reserve  gets  to  be  about 
$100,000.  If  no  refunds  are  made  before  the  end  of  the 
fifteenth  year  the  Commission  might  well  consider  increas¬ 
ing  the  reserve  by  the  interest  earnings  of  that  reserve. 

In  any  event,  by  the  time  the  fifteenth  year  has  passed 
customers  should  have  had  refunded  to  them  $1,260,000 
if  no  rate  reductions  predicated  specifically  on  the  decreas¬ 
ing  rate  base  are  made  by  the  Commission.  Of  course  if 
such  rate  reductions  are  made,  the  refunds  would  be  re¬ 
duced  correspondingly. 

Q.  Will  you  explain  the  lower  portion  of  Exhibit  34? 

A.  Regardless  of  how  the  refunds  are  handled  during  the 
fifteen  year  period,  when  the  fifteenth  year  has  gone  by, 
two  things  will  have  happened.  The  rate  base  will  be  $3,- 
000,000  less  than  it  is  now.  Thus  if  no  raj:e  reduction  is 
made  prior  to  that  time,  specifically  on  account  of  this 

1201  decreasing  rate  base,  rates  for  the  sixteenth  year  and 
thereafter  should  be  reduced  by  the  rate  of  return 

here  assumed  to  be  6  per  cent,  of  this  $3,000,000,  or  $180,000. 
That  is  shown  in  line  (a)  of  the  lower  portion  of  Exhibit 
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34.  Now,  after  the  fifteenth  year  the  $3,000,000  will  have 
been  fully  depreciated,  and  annual  charges  will  therefore 
be  reduced  by  $200,000,  that  is,  l/15th  of  $3,000,000 — the 
amount  of  the  accruing  accelerated  depreciation.  That  is 
shown  on  line  (b). 

Now,  just  to  complete  the  picture :  after  the  fifteenth  ^ear 
the  conversion  costs  will  have  been  fully  amortized,  and  the 
annual  amortization  cost  will  decrease  by  about  $21(5,000 
per  year;  that  too  should  be  reflected  in  a  full  and  imme¬ 
diate  rate  reduction  of  that  amount.  That  is  shown  on 
Line  (c).  | 

Q.  "V^Tiy  is  there  no  corresponding  rate  base  adjustipent 
of  the  kind  you  show  on  Line  (a)  ?  I 

A.  It  is  my  recommendation  that  no  return  be  allowed  on 
such  conversion  costs.  If  this  Commission  does  allow  a 
return  on  such  conversion  costs,  then  there  must  be  a  rate 
base  adjustment  similar,  and  in  addition,  to  that  showi  on 
Line  (a). 

Q.  Will  you  explain  Line  (d)  ? 

A.  At  the  end  of  the  fifteenth  year  the  extraordinary 
property  losses  will  have  been  fully  amortized,  and  rates 
should  be  reduced  by  a  full  $130,000,  the  annual 
1202  amortization  charge.  Again  there  is  no  rate-^ase 
adjustment,  because  I  recommend  against  a  returh  on 
these  sums.  Should  the  Commission  decide  to  allow  re¬ 
turn  on  this  item,  then  there  will  be  a  rate  base  adjustmjent, 
similar  and  in  addition  to  that  shown  on  Line  (a).  | 

On  the  basis  of  my  recommendations,  the  Commission 
should  now  find  that  in  addition  to  the  refunds  I  have  Sug¬ 
gested, — that  at  the  end  of  the  fifteen  year  period,  rjates 
should  be  promptly  reduced  by  $720,()(X).  | 

If  circumstances  change,  it  should  be  the  burden  of  j  the 
Company  to  prove  those  changes.  In  other  words  eqtiity 
requires  that  customers  now  be  assessed  these  charges  on 
a  temporary  basis.  The  Commission  should  clearly  s^jell 
out  the  temporary  character  of  these  increased  charges, 
even  if  the  temporary  period  is  fifteen  years.  Consunfers 
should  not  be  required  to  prove  their  right  to  recapture 
what  is  clearly  being  taken  from  them  for  a  specific  ^nd 
limited  purpose — the  amortization  of  certain  sums.  1 
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Q.  Would  the  principle  depicted  on  Exhibit  34  be  valid  if 
a  period  other  than  fifteen  years  is  used,  and  if  abandoned 
property  and/or  conversion  costs  are  treated  differently 
than  you  recommend? 

A.  The  principle  shown  on  this  exhibit  would  still  be 
perfectly  valid. 

•  •••••• 

1203  Chairman  Flanagan;  The  hearing  will  come  to 
order,  please. 

Mr.  Macintosh,  I  won’t  attempt  to  ask  any  detailed  ques¬ 
tions  at  this  time,  but  I  do  have  one  or  two  matters. 

On  Exhibit  No.  30,  Line  3,  you  excluded  from  the  rate 
base  the  unrecovered  cost  of  abandoned  plant  in  the  amount 
of  $1,774,666. 

The  Witness ;  That  is  correct. 

Chairman  Flanagan;  I  believe  you  accept  the  general 
definition  of  depreciation  and  what  provisions  for  deprecia¬ 
tion  should  cover,  one  of  the  items  being  obsolescence;  is 
that  so? 

The  Witness ;  That  is  correct,  sir. 

Chairman  Flanagan;  In  general? 

The  Witness ;  In  general,  but  not  extraordinary. 

Chairman  Flanagan ;  I  believe  as  one  of  your  statements, 
you  said  that  the  change  in  the  nature  of  the  property  which 
is  now  taking  place  was  not  predictable. 

If  such  a  change  were  predictable,  do  you  feel  that  the 
provisions  for  depreciation  in  that  case  should  be  sufficiently 
large  to  provide  a  reserve  to  take  care  of  the  predictable 
abandonment  through  obsolscence  of  property  of  this 
nature? 

1204  The  Witness ;  From  a  regulatory  standpoint,  I  am 
unable  to  answer  that;  but  from  a  practical  stand¬ 
point,  and  in  my  opinion,  yes,  if  it  were  predictable  and 
could  be  a  calculable  risk. 

•  •••••• 
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1216  Q.  You  made  a  statement  that  there  would  be  a 
fair  return  during  the  next  year.  Have  you  made  any 

estimate  of  what  the  gross  income  of  the  Company  will  be 
during  the  next  year? 

1217  A.  No,  I  didn’t  say  the  next  year.  I  said  that  the 
rates  in  the  ensuing  year,  predicated  upon  the  b£,se 

period  they  were  here  using,  would  result  in  a  6  percent 
return.  Now,  obviously,  we  can  not  foresee  the  future.  We 
are  using  a  test  period  and  we  assume  that  conditions  vill 
remain  reasonably  static,  if  I  may  use  that  word,  and  that  if 
all  other  conditions  remain  equal,  the  return  will  be  appro; d- 
mately  that  much  in  the  ensuing  year  based  upon  our  t<5St 
period 

Q.  You  know  that  the  house  heating  load  or  space  heatiag 
load  of  the  Company  has  been  greatly  restricted  in  the 
test  year,  do  you  not,  sir?  I  mean  the  expansion  of  it. 

Mr.  Kirby;  I  object.  That  is  completely  beyond  the 
scope  of  the  witness’s  testimony  in  this  case. 

Mr.  Roberts:  I  do  not  agree  with  counsel.  The  witness 
has  predicted  the  return  for  fifteen  years. 

Mr.  Kirby:  I  do  not  think  the  witness  was  referring  to 


fifteen  years  at  all. 

Mr.  Roberts:  I  think  the  statement  specifically  made  on 
one  of  your  questions  was  that  during  the  next  year  the 
return  would  be  reasonable. 

By  Mr.  Roberts ; 

Q.  You  mean  assuming  all  conditions  to  be  the  same  as 
the  test  year? 

A.  That  is  right,  based  upon  conditions  as  shown  in  tbe 
test  year.  Obviously,  conditions  are  going  to  chan^^e 
1218  over  the  period.  I  made  no  comment  as  to  what  regu¬ 
latory  process  should  be  gone  through  in  case  nonral 
operations  of  the  Company  differed  or  varied  either  higher 
or  lower  than  the  figure  shown  or  indicated  by  the  test  year. 

Q.  If,  through  a  greatly  accelerated  sales  program,  tae 
Company  causes  the  installation  of  a  large  amount  of  space 
heating  equipment  during  the  next  year  there  might  be  a 
material  change  in  the  revenue  position,  might  there  n<^t? 


A.  That  would  all  depend  on  the  price  of  the  product  and 
the  cost. 

1219  Q.  My  last  question  is :  Did  your  office  cause  any 
inquiry  to  be  made  to  determine  how  many  avenues  of 

sources  of  g:as  this  jurisdiction  has  with  regard  to  the  need 
for  standby  equipment? 

A.  No,  sir. 

Q.  Did  you  make  any  personal  inquiry  as  to  need  for 
East  Plant  or  its  suitability  for  standby  purposes? 

A.  Well,  I  think  the  record  is  fairly  clear  on  that,  Mr. 
Roberts.  It  has  been  used  for  standby  purposes.  I  per¬ 
sonally  did  not  make  an  investigation  as  to  whether 

1220  East  Station  was  necessary  for  standby  or  for  peak 
shaving.  But  the  fact  remains  that  it  has  been  neces¬ 
sary  for  standby  purposes  and,  as  Mr.  Noyes  testified,  it  has 
also  been  used  for  peak  shaving. 

I  think  from  a  practical  standpoint  the  record  stands  clear. 
Q.  You  are  basing  your  testimony  upon  Mr.  Noyes’  state¬ 
ment  that  it  was  used  for  peak  shaving  purposes? 

A.  That  is  right,  plus  the  actual  fact  that  we  know  it  was 
used  for  standby. 

Q.  You  know,  of  course,  it  was  not  used  at  all  during  the 
year  1948-1949  for  more  than  a  year? 

A.  I  can  not  go  along  with  that  statement.  I  know  it 
was  not  used  during  the  base  year,  the  twelve  months  ended 
May,  1949.  I  understand  that  during  the  winter  season  of 
1948,  it  was  used  as  standby. 

Q.  That  is  what  you  are  basing  your  conclusion  on  the 
necessity  for  standby  purposes? 

A.  Yes. 

Q.  Now,  you  made  no  independent  investigation  of 
sources  or  new  construction  of  transmission  main? 

A.  No. 
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1225  George  H.  Harbaugh  was  called  as  a  witness  and, 
having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  examination. 

By  Mr.  Roberts : 

Q.  Please  give  your  full  name  and  your  address. 

A.  George  H.  Harbaugh,  2089  Park  Road,  Northwest, 
Washington,  D.  C. 

Q.  What  is  your  occupation? 

A.  I  am  employed  as  Executive  Secretary  for  Associated 
Professional  Services,  1741  De  Sales  Street,  Washington, 


D.  C. 

•  •••••• 

1227  By  Mr.  Roberts : 

Q.  What  was  the  purpose  of  th«>  w^hibit,  Mr.  Har¬ 
baugh? 

1228  A.  The  purpose  of  the  exhibit  was  two-fold :  one,  to 
examine  into  the  methods  and  background  already  but 


into  the  record  as  to  the  allocations  of  merchandising  a|nd 
jobbing  expenses  from  the  general  expenses  of  the  com¬ 
pany.  The  second  was  to  lay  a  basis  for  drawing  together 
the  various  problems  and  allocations  of  merchandising  and 
jobbing  expenses  which  would  be  a  basis  for  further  ex¬ 
hibits. 

I  want  to  state  at  this  time  that  we  did  not  include  a  good 
many  items  which  normally  probably  would  be  included  on  a 
forthright  and  separate  presentation.  We  have  been  v^ry 
restricted  in  the  development  of  this  and  have  not  at¬ 
tempted  to  begin  to  allocate  all  of  the  things  that  would 
necessarily  be  a  part  of  a  merchandising  and  jobbing  coin- 
pany. 


Chairman  Flanagan:  Mr.  Harbaugh,  you  just  used  t|he 
term  “restricted.”  Do  you  mean  restricted  by  your  ojm 
dictates  or  otherwise,  Mr.  Harbaugh,  in  preparation  of  tMs 
exhibit?  I 

1229  The  Witness :  This  exhibit  is  aimed  directly  at  me 
methods  and  along  the  lines  designated  by  Mr.  Me- 
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Elfresh^s  presentation  with  slight  departures  which  will  be 
noted. 

When  I  used  that  term,  I  am  comparing  that  method  to 
a  method  which  could  be  employed  whereby  all  property 
which  was  actually  used  for  merchandising  in  any  respect, 
shape,  or  form  might  be  included  where  a  full  100  per  cent 
allocation  of  merchandising  might  be  accomplished. 

•  •••••• 

1233  By  Mr.  Boberts : 

Q.  Did  you  have  any  way  of  distinguishing  the 
vehicles  used  for  merchandising  from  those  used  or  em¬ 
ployed  for  services  to  customers’  premises  and  other  serv¬ 
ices  by  the  company? 

A.  We  were  not  able  to  do  that. 

Q.  Could  the  personnel  of  the  Company  make  any  such 
distinction  ? 

A.  The  inspector  was  unable  to  gain  any  informa- 

1234  tion  on  that  particular  point. 

Q.  You  turned  to  the  gross  receipts  method? 

A.  That  is  correct. 

Q.  Did  your  representative  inquire  for  that  sort  of 
information? 

A.  He  did  ask  them. 

I  might  comment  that  it  possibly  would  be  proper  to 
divide  the  garage  building  expenses  as  finally  derived  on 
the  same  basis  as  the  charges  on  the  transportation  clearing 
account.  One,  not  knowing  whether  that  was  properly 
done,  and  second,  having  it  reported  in  the  annual  report, 
we  chose  the  next  method  of  taking  the  gross. 

Q.  You  make  no  assurance  that  is  a  correct  proportion 
of  the  use,  do  you,  Mr.  Harbaugh? 

A.  No,  sir.  That  is  the  most  reasonable  method  we  could 
use. 

•  •••••• 

1236  A.  Schedule  E  is  an  allocation  of  the  expenses 
incident  to  the  properties  which  are  partially  used 
for  merchandising  deriving  that  portion  which  would  be 
allocable  to  merchandising  and  jobbing  as  a  rent  expense 
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and  a  credit  to  non-operating  income  or  such  other 
as  the  company  wants  to  put  it  into. 

The  top  figure  is  the  depreciated  value  of  property 
recorded  on  the  previous  schedule.  We  have  taken 
income  tax  item  of  3  cents  per  dollar  invested  and  a 
on  investment  at  6  per  cent. 

Q.  That  3  cents  per  dollar  invested  in  purely 

A.  That  is  correct,  sir.  Return  on  investment  was 
at  6  per  cent.  Depreciation  was  figured  on  2.17  per 
real  estate  taxes  were  picked  up  as  recorded  as  was 
insurance. 

1237  Q.  You  used  the  2.17  as  the  result  of  what  deter¬ 
mination  ? 

A.  We  used  that  as  the  result  of  the  reserve  retirement 
study  as  a  direct  reflection  actually  of  service  life  loss  ai^d 
not  necessarily  as  a  proper  regulatory  rate. 

•  •••••• 

1251  Mr.  Stevens :  May  I  interject  for  one  m 
ment? 

May  it  please  your  Honors,  I  have  been  listening  io 
find  out  what  this  exhibit  is  about,  and  still,  perhaps  hi- 
cause  I  don’t  understand  it,  I  don’t  see  what  relation  It 
has  to  a  rate  making  proceeding.  Now,  could  v  e 

1252  perhaps  have  some  explanation  from  counsel  who  :  s 
conducting  this  direct  examination  to  find  out 

whether  it  does  have  any  relevancy  here  in  this  proceed¬ 
ing? 

Mr.  Roberts :  I  would  be  glad  to  try  to  do  that.  I  would 
rather  go  through  this  quickly,  however,  and  I  think  the 
explanation  will  develop. 

Chairman  Flanagan;  Would  you  give  us  a  brief  expla¬ 
nation  as  to  what  you  intend  to  develop  through  this  ex¬ 
hibit,  Mr.  Roberts? 

Mr.  Roberts:  Yes,  sir,  I  will.  I  might  explain  that  when 
we  were  called  in  one  of  the  initial  complaints  was  that 
there  was  wasteful,  expensive  promotion  by  the  G-as  corli- 
pany,  which  the  people  who  employed  us,  primarily,  bii- 
lieved  was  detrimental  both  to  them  in  their  business  and 
was  also  expensive  to  the  consumers  of  gas.  Not  being 
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in  the  habit  of  accepting  such  general  statements  without 
some  inquiry,  we  went  back  to  find  several  things. 

One  was:  What  were  the  actual  practices  of  the  Gas 
company  with  respect  to  service  ?  Did  they  have  their  mer¬ 
chandising  mixed  up  with  their  servicing?  Were  they 
doing  inordinate  servicing?  How  were  they  going  about 
it?  What  materials  were  they  using? 

And  the  people  who  knew  most  about  that  were  the  peo¬ 
ple  who,  in  some  measure  of  cooperation,  were  in  the  gas 
business,  rather  than  consumers;  the  consumers  sel- 

1253  dom  having  technical  information. 

The  purpose  of  the  survey  was  to  secure  that 
general  information. 

Subsequently  the  facts  were  developed  to  show  that  the 
Gas  company  does  not  have  to  be  in  the  merchandising 
business ;  that  there  are  people  who  are  willing  and  anxious 
from  the  standpoint  of  profit  motive  to  develop  and  pro¬ 
mote  gas;  and,  second,  that  in  the  interest  of  the  stock¬ 
holders  of  the  Gas  company  as  well  as  of  the  consuming 
public  it  would  be  a  good  thing  if  they  greatly  de-empha- 
sized  their  activity  in  the  gas  appliance  business  and  greatly 
diminished  the  million  dollars  or  more,  including  servicing 
cost,  greatly  in  excess  of  a  million  dollars,  that  the  com¬ 
pany  pays  each  year  in  connection  with  the  installation 
and  servicing  of  gas  appliances. 

There  is  no  question  at  all  but  what  certain  of  the  people 
who  employed  us,  some  of  them  at  least,  were  inspired  by 
self-interest,  and  under  such  circumstances  we  wanted  to 
find  what  the  facts  were  as  nearly  clear  of  that  self-interest 
as  we  could. 

The  purpose  of  the  testimony  is  to  show  to  the  Commis¬ 
sion  that  there  is  no  need  for  the  Gas  company  to  spend 
$800,000  for  servicing,  and  there  is  no  need  for  them  to 
spend  $200,000  a  year  or  more  for  forty  salesmen ;  but  that 
the  independent  privately  owned,  privately  managed  busi¬ 
ness  of  this  city  can  conduct  its  legitimate  perform- 

1254  ance,  and  that  they  could  go  out  of  the  merchandis¬ 
ing  business,  as  the  Potomac  Electric  Power  Com¬ 
pany  has  done,  to  the  advantage  of  the  public. 

The  survey,  of  course,  could  not  have  those  final  con- 
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elusions  when  we  first  started  to  make  it,  because  we  pd 
not  know  what  the  conclusions  would  be.  I 

Mr.  Stevens:  Mr.  Roberts,  how  does  this  exhibit  you 
are  presently  discussing.  Exhibit  41,  bear  on  this? 

Mr.  Roberts :  I  think  that  is  my  explanation.  Obviouidy, 
we  are  trying  to  prove  our  sample  and  show  that  the  thing 
was  accurately  and  justly  done,  and  it  is  quicker  to  go 
through  the  exhibit  and  show  that.  The  exhibit  proves  it 
better  than  words  do. 

Commissioner  Lauderdale:  Mr.  Roberts,  then  it  is  your 
belief  that  it  is  within  the  jurisdiction  of  this  Commission, 
if  we  so  should  find,  that  we  could  compel  the  Gas  compsmy 
to  discontinue  the  appliance  business? 

Mr.  Roberts:  I  am  quite  sure  you  could;  first,  because 
it  has  no  charter  authority  to  engage  in  it.  Second,  if  jl'ou 
decide  that  the  merchandising  is  an  unfair  trade  practice 
discriminatory  as  between  gas  customers,  you  could  order 
them  to  eliminate  the  discrimination. 

Commissioner  Lauderdale:  Right  there,  will  you  plepe 
point  out  to  us  where  and  how  the  statute  under  which  we 
are  operating  indicates  that  we  have  such  authority? 

]\Ir.  Roberts:  To  eliminate  discrimination? 


1255  Commissioner  Lauderdale :  Yes,  sir,  I  am  speaking 
about  discrimination  not  as  to  rates  or  charges  or 
service,  but  I  am  speaking  of  discrimination  between,  as 
you  put  it,  merchandising  plumbers  and  the  company  en¬ 
gaged  in  similar  business. 

Mr.  Roberts:  Paragraph  81  is  the  pertinent  paragraph, 
in  the  pamphlet  copy  of  the  Act.  There  are  others. 

In  the  first  place,  one  of  the  fundamental  duties  of  pe 
Commission,  as  I  understand  it,  would  be  to  eliminate  Un¬ 
fair  discrimination. 

Commissioner  Lauderdale:  Suppose  you  read  what  the 
section  of  the  law  is  that  you  think  would  so  authorize  us. 

Mr.  Roberts:  (Reading)  “That  if  any  public  utility 
or  any  agent  or  officer  thereof  shall,  directly  or  in|di- 
rectly,  by  any  device  whatsoever”  — “by  any  device 
w’hatsoever”  — “or  otherwise,  charge,  demand,  collect, 
or  receive  from  any  person,  firm,  or  corporation  a 
greater  or  less  compensation  for  any  service  rendered 
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or  to  be  rendered  by  it  in  or  affecting  or  relating  to 
the  conduct  of.  ...” 

Then,  included  in  that: 

“.  .  .  gas  plant,  gas  corporation  ...  or  pipe  line 
company,  or  to  the  production,  distribution,  delivery, 
or  furnishing  of  heat,  light,  water,  or  power,  ...  or 
for  any  service  in  connection  therewith  then  that  pre¬ 
scribed  in  the  public  schedules  or  tariffs  then 
1256  in  force  are  established  as  provided  herein,  or 
that  it  charges,  demands,  collects,  or  receives 
from  any  other  person,  firm,  or  corporation  other  than 
one  conducting  a  like  business  for  a  like  and  contem¬ 
poraneous  service,  such  public  utility  shall  be  deemed 
guilty  of  unjust  discrimination,  which  is  hereby  pro¬ 
hibited  and  declared  to  be  a  misdemeanor  and  unlawful, 
and  upon  conviction  thereof  ...” 

and  so  forth;  thereby  establishing  it  as  a  criminal  offense 
under  the  Act. 

Commissioner  Lauderdale;  What  services,  and  so  forth, 
do  you  think  that  refers  to? 

Mr.  Roberts:  I  say  that  if  you  go  to  one  man  and  sell 
him  an  appliance  at  a  loss  or  provide  him  with  extraordi¬ 
nary  service,  at  the  cost  of  other  general  consumers,  that 
is  a  discrimination. 

Commissioner  Lauderdale:  Do  you  think  that  the  gas 
appliance  business  is  a  business  subject  to  the  regulation 
that  you  mention? 

Mr.  Roberts:  To  the  exact  extent  I  have  stated,  in  so 
far  as  it  by  any  device  or  means  places  a  burden  upon  one 
class  of  consumers  for  the  benefit  of  another  class,  yes. 

Commissioner  Lauderdale:  Are  the  merchants  in  the 
plumbing  industry  the  class  of  people  that  that  Act  refers 
to? 

Mr.  Roberts:  The  merchants? 

Commissioner  Lauderdale:  Yes. 

1257  Mr.  Roberts :  They  are  not  public  utilities,  as  your 

Honor  well  knows. 

Commissioner  Lauderdale;  I  didn’t  mean  public  utilities. 
I  meant  consumers  of  the  Gas  company,  in  the  sense  of 
the  furnishing  of  gas  service. 
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Mr.  Roberts:  Any  unjust  or  unfair  discrimination  or 
disproportionate  advantage  to  one  or  disadvantage  to  an¬ 
other  of  any  class  is  contemplated  by  the  Act. 

Commissioner  Lauderdale:  Suppose  the  gas  comp8.ny 
were  selling  automobiles  instead  of  appliances?  j 

Mr.  Roberts:  If  they  sell  one  with  an  advantage  to  a 
gas  consumer  over  what  they  give  to  somebody  else,  they 
would  be  guilty  of  discrimination. 

May  it  please  the  Commission,  the  point,  of  course,  is 
that  we  are  presenting  the  evidence.  We  are  not  asdng 
you  to  prejudge  the  case  on  the  question  of  whether  or  i|iot 
there  is  jurisdiction.  We  are  presenting  the  evidence  tl|iat 
we  have.  j 

Commissioner  Lauderdale :  Well,  let  us  assume  that  yOur 
evidence  shows  that  they  are  in  the  gas  appliance  business 
and  assume  that  you  can  show  that  their  being  in  the  gas 
appliance  business  is  taking  some  business  away  fr^m 
independent  dealers.  Or  suppose  that  you  can  show  that 
the  gas  company  was  underselling  independent  merchants. 
I  would  like  you  to  explain  to  me  more  fully,  if  you  can, 
just  what  authority  we  would  have  to  direct  the  gas 
1258  company  to  discontinue  the  appliance  business.  1 

Mr.  Roberts:  I  haven’t  said  you  had  any  author  ty 
to  do  those  things.  The  specific  things  you  are  talking  abqut 
are  trade  practices,  and  I  don’t  think  that  that  is  yo|ur 
jurisdiction.  I  am  talking  about  discrimination  as  to  c<|n- 
suiners,  or  wasteful  or  inefficient  operation  of  the  com¬ 
pany’s  plant.  I 

Chairman  Flanagan:  You  do  not  contend,  do  you,  Mr. 
Roberts,  that  there  is  any  discrimination  against  any  con¬ 
sumer  when  it  comes  to  the  payment  of  rates  for  gas  used? 

Mr.  Roberts :  Yes,  sir.  The  rate  for  gas  used  to  a  con¬ 
sumer  can  be  the  subject  of  a  discrimination  by  some  si^e 
advantage  incident  to  the  appliances  or  services  on  it  just 
as  much  as  it  would  be  if  it  were  in  dollars  and  cents  in 
the  bill.  The  Interstate  Commerce  Act  and  all  the  decisions 
thereunder  rendered  show  that,  for  example,  a  railroad, 
by  allowing  cars  to  stay  overtime  on  demurrage,  by  pi|o- 
viding  special  equipment,  by  providing  special  side  tracl:s, 
or  anything  of  that  kind,  is  engaging  in  discriminatory 
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practice  just  as  much  as  if  it  had  a  different  rate  for  the 
particular  service. 

Chairman  Flanagan :  In  that  case,  does  that  not  affect  the 
actual  cost  of  transportation,  which  is  the  business  of  a 
railroad? 

Mr.  Roberts :  That  is  right. 

Chairman  Flanagan :  Wherein  does  the  sale  of  an  appli¬ 
ance  affect  the  cost  of  the  gas  to  be  used  by  the  con- 
1259  sumer  who  might  buy  that  appliance? 

Mr.  Roberts:  The  sale  of  the  appliance  affected 
if  there  is  $800,000  for  service  which  is  an  inducement  to¬ 
ward  the  purchase  of  appliances,  which  is  charged  to  oper¬ 
ating  expenses,  as  there  is  with  this  company.  It  affects 
it  if  there  is  $130,000  worth  of  advertising,  a  large  part  of 
which  is  directed  toward  the  sale  of  appliances,  which  is 
charged  to  operating  expenses. 

Chairman  Flanagan :  Just  a  moment,  now.  The  $800,000 
you  are  referring  to  is  an  item  of  service  on  customers’ 
premises  to  those  customers  who  have  purchased  appli¬ 
ances,  gas  appliances,  from  anybody;  not  only  the  gas  com¬ 
pany,  but  anybody. 

Is  it  part  of  your  contention  that  this  Commission  should 
compel  the  company  to  discontinue  all  services  on  custom¬ 
ers’  premises? 

Mr.  Roberts:  All  except  emergency  services,  and  cer¬ 
tainly  all  those  which  are  related  toward  unusual  conces¬ 
sions  in  the  sale  of  appliances. 

1265  Chairman  Flanagan:  You  think  you  can  prove 
this  Company  discriminates  between  the  poorer  class 
of  users  of  gas  and  those  who  may  have  elaborate  house 
heating  installations? 

Mr.  Roberts:  Yes,  sir. 

Chairman  Flanagan:  That  has  to  do  with  service,  of 
course? 

Mr.  Roberts :  That  has  to  do  with  service,  installation, 
replacement  of  parts,  yes,  sir. 

Mr.  Stevens:  It  seems  to  me  Mr.  Roberts  is  here  on  a 
rather  selfish  errand.  He  is  here,  as  he  has  said,  for  the 
avowed  purpose  of  showing  that  the  Washington  Gas  Light 
Company  should  go  out  of  the  merchandising  business, 
so  that  the  business  of  his  clients,  the  plumbers,  the  plumb- 
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ing  contractors,  may  be  enhanced,  may  be  increased,  aiid 
that  business  may  be  enjoyed  by  them  completely. 

Mr.  Roberts :  I  have  said  nothing  of  the  kind. 

Mr.  Stevens:  Well,  then,  you  have  a  right  to  contradict 
it  if  that  is  not  true,  Mr.  Roberts. 

I  would  just  like  to  say  this.  The  question  of  whether  or 
not  the  Gas  company  goes  out  of  the  merchandisir  g 

1266  business  is  not,  your  Honors,  in  my  judgment,  a 
proper  part  of  this  case.  However,  as  Mr.  Roberts’ 

clients  are  also  gas  consumers - 

Mr.  Roberts :  That  is  right. 

Mr.  Stevens; — are  also  gas  consumers,  I  have  no  doubt 
that,  as  he  has  been  permitted  to  intervene,  over  our  ob¬ 
jection,  he  has  a  right  to  go  into  all  questions  having  1o 
do  with  operating  expenses  or  having  to  do  with  discrimi¬ 
nation  or  anything  else  that  he  can  prove.  However,  when 
he  puts  a  witness  on  the  stand  to  say  that  the  plumbers  can 
do  this  business  and  the  gas  company  shouldn’t  do  it, 
I  say  to  your  Honors  that  that  is  not  a  part  of  this  cas(j. 
I  think  he  has  all  the  right  in  the  world  to  test  our  operating 
expenses.  They  are  an  open  book.  We  are  willing  to  givfe 
him  anything  there  is.  We  have  answered  a  long  questioi|- 
naire,  which  took  three  or  four  weeks.  He  is  entitled  tlo 
go  into  the  question  of  discrimination.  But  when  he  gets 
to  the  question  of  evidence  as  to  why  his  people  are  better 
fitted  or  why  we  should  go  out  of  the  merchandising  busi¬ 
ness,  apart  from  any  question  of  any  improprieties  as  far 
as  operating  expenses  are  concerned,  I  say,  gentlemen,  tha  t 
that  has  no  part  in  this  case  whatsoever. 

Mr.  Roberts:  May  it  please  the  Commission,  I  prefer 
to  be  tried  on  my  own  indictment. 

Mr.  Stevens:  Mr.  Chairman,  may  I  say  one  more  word? 

I  think  we  can  go  on  discussing  this  for  quite  a  while,  and 
I  am  not  sure  that  we  are  helping  your  Honors.  Peij- 

1267  haps  we  don’t  understand  the  purport  of  this  exhibit, 
but  I  think  perhaps,  to  get  on  with  the  matter,  we 

might  let  it  go  in  subject  to  a  later  motion  to  strike,  or  at 
least  go  on  for  a  while,  if  that  would  meet  with  your  views. 

Commissioner  Lauderdale:  Or  subject  to  objection  as  it 
is  introduced  or  testified  to.  I 

Mr.  Stevens:  Either  subject  to  motion  to  strike -  I 
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Chairman  Flanagan:  The  Commission  has  no  desire  to 
exclude  testimony  which  is  relevant  to  the  main  problem 
before  this  Commission,  which  is  the  adjustment  of  rates. 
If  you  will  keep  it  within  those  boundaries,  Mr.  Roberts, 
you  may  proceed. 

1270  Mr.  Stevens:  Do  these  merchandising  plumbers 
include  the  people  that  signed  this  trust  agreement 

or  petition  or  whatever  that  was  that  you  furnished  to 
us,  Mr.  Roberts? 

Mr.  Roberts:  They  were  all  members  of  the  Master 
Plumbers  Association  in  this  particular  study. 

Mr.  Stevens:  But  I  mean,  did  you  exclude  from  your 
questionnaire  people  who  are  parses  to  this  proceeding, 
Mr.  Harbaugh? 

1271  The  Witness :  I  have  never  seen  that,  Mr.  Stevens. 
I  don’t  even  know  who  signed  it — ^the  thing  that  you 

talked  about  that  was  signed  by  these  plumbers. 

Mr.  Stevens :  That  is  in  the  record,  here? 

Mr.  Roberts :  It  is  not  in  the  record  here. 

Mr.  Stevens:  What  is  the  name  of  your  company? 

The  Witness:  Associated  Professional  Services. 

Mr.  Stevens:  And  that  is  a  partnership? 

The  Witness:  That  is  right,  sir. 

Mr.  Stevens:  And  you  are  a  partner? 

The  Witness:  No,  sir,  I  am  the  Executive  Secretary. 

Mr.  Stevens:  You  are  an  employee? 

The  Witness:  That  is  correct,  sir. 

Mr.  Stevens:  And  who  are  the  partners? 

The  Witness:  Mr.  Roberts  is  a  partner. 

Mr.  Stevens:  He  is  a  partner.  Is  there  any  other 
partner? 

The  Witness :  Yes,  sir. 

Mr.  Stevens:  And  who  is  he? 

The  Witness:  Charles  Mclnnis. 

Mr.  Stevens:  Charles  Mclnnis,  his  law  partner? 

The  Witness :  I  believe  so,  sir. 

Mr.  Stevens :  So  that  the  partners  employ  you,  but  they 
don’t  tell  you  what  they  are  doing  from  the  legal  standpoint, 
at  all?  I  mean,  that  doesn’t  enter  into  this  question? 

1272  Mr.  Roberts:  I  suggest  that  Sullivan  and  Crom¬ 
well’s  partners  don’t  always  tell  their  employees 
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just  how  they  get  their  fees,  and  whom  they  come  i^rom, 
either.  It  might  be  interesting.  j 

Mr.  Stevens :  What  I  am  getting  at  is  that  you  have  iever 
seen  this  trust  agreement  at  all? 

The  Witness :  That  is  correct,  sir. 

Mr.  Stevens :  So  that  you  don’t  know  whether  these  people, 
any  or  all  of  them, — I  am  speaking  to  Chart  III — are  the 
same  people  who  signed  this  trust  agreement  with  Mr. 
Webster? 

The  Witness :  Let  me  put  it  this  way,  Mr.  Stevens.  I  chose 
this  sample  independently  of  any  of  those  circumstances. 

Mr.  Stevens :  That  is  all  I  wanted  to  know. 

The  Witness;  I  have  no  knowledge,  and  I  didn’t  want  to 
know.  That  was  something  that  Mr.  Roberts,  as  a  la^T^^? 
was  handling,  and  I  don’t  bother  with  his  law  problems. 
I  have  too  many  of  my  own. 

Mr.  Stevens :  That  was  in  the  Legal  Department. 

The  Witness;  I  have  many  too  many  problems  ol  my 
own. 

Mr.  Stevens;  Thank  you  very  much.  I  am  sorry  to 
interrupt. 

Mr.  Roberts ;  Incidentally,  Mr.  Harbaugh,  I  will  ask  you 
whether  Associated  Professional  Services  was  directly  em¬ 
ployed  by  Mr.  Webster  on  a  contract  of  its  own  apart  from 
the  law  firm. 

1273  The  Witness;  That  is  right.  I  have  a  separate 
contract  with  them. 

Chairman  Flanagan;  You  say  you  have? 

The  Witness;  I  manage  those  affairs  for  Mr.  Rob|erts. 
He  has  to  approve  certain  items  that  are  most  of  the  time 
under  my  immediate  direction. 

Chairman  Flanagan;  Let  me  repeat.  You  said  you  liave 
a  contract  with  Mr.  Webster? 

The  Witness;  With  Mr.  Webster  as  Executive  Secretary. 

Chairman  Flanagan;  The  contract  is  between  you  and 
Mr.  Webster?  You,  as  Executive  Secretary?  Or  the  As¬ 
sociated  Professional  Services? 

The  Witness;  I  don’t  know  legally  who  it  is  with,  but  I 
have  the  contract  in  my  own  files,  and  we  arranged  it 
together. 
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Chairman  Flanagan :  You  do  not  know  the  parties  named 
in  that  contract? 

The  Witness:  The  parties  named?  The  party  named  is 
Mr.  Webster,  who  is  the  trustee  of  the  Gas  Consumers  and 
Independent  Appliance  Dealers. 

Mr.  Stevens:  I  suggest  we  might  have  a  copy  of  that 
contract. 

Mr.  Roberts :  You  certainly  will  not. 

Chairman  Flanagan:  Two  parties  signed  the  con- 
1274  tract.  One  was  Mr.  Webster.  Who  was  the  other? 

Mr.  Roberts :  I  submit,  Mr.  Chairman,  the  witness 
has  stated  it  is  Associated  Professional  Services.  He  is 
talking  about  physical  possession  of  a  document. 

Chairman  Flanagan :  He  said  something  else,  Mr.  Roberts. 
He  said,  “I  have  the  contract.’’  I  am  trying  to  find  out 
who  the  parties  in  the  contract  are. 

Mr.  Roberts:  The  parties  are  Associated  Professional 
Services,  a  partnership,  and  George  Webster,  trustee. 

Chairman  Flanagan:  The  Executive  Secretary  had  a 
little  trouble  with  hds  memory,  then. 

Mr.  Roberts:  No,  he  had  no  trouble  at  all.  He  said  he 
has  it  in  his  physical  possession. 

The  Witness :  I  have  it  in  my  files. 

Chairman  Flanagan :  Now  we  know  who  the  parties  are. 

•  •••••• 

1294  The  Witness :  Exhibit  37  is  an  analysis  of  Account 
520  which  is  the  merchandising  and  jobbing  account 

1295  for  this  Company.  There  is  a  report  in  the  annual 
report  on  Schedule  306,  submitted  to  the  Company 

and  sworn  to  each  year,  which  sets  forth  in  a  schedule  the 
amounts  of  sales,  cost  of  sales,  and  the  amounts  which 
represent  expenses  which  come  down  to  a  net  profit  in  the 
year  of  1948. 

Against  that,  we  have  set  the  responses  to  the  question¬ 
naire  which  was  submitted  by  us,  through  counsel,  and 
which  we  received  from  the  Gas  company,  for  purposes 
of  comparison. 

You  will  note  that  the  column  headed  “Annual  Report 
31  December  1948,”  sets  forth  exactly  from  the  annual 
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report  Schedule  306,  the  amounts  that  the  Company  report^ 
to  this  Commission.  The  questionnaire  response  colurjm 
sets  forth  the  amounts  for  the  same  captions  which  wejre 
reported  in  the  questionnaire  response.  j 

You  will  note  a  great  variety  of  items  included  in  the 
questionnaire  response  which  were  not  included  on  tlie 
annual  report. 

By  Mr.  Eoberts : 

Q.  As  to  the  difference  of  $89,395.46  on  the  first  page,  have 
you  been  able  to  get  an  explanation  of  that,  Mr.  Harbaugli? 

A.  We  do  not  and  did  not  have  an  explanation  of  tha  t, 
and  I  have  not  been  able  to  determine  why  there  is  th^t 
difference. 


Mr.  Berry:  May  we  have  that  figure  read  again,  pleas<J? 

Mr.  Roberts:  $89,395.46. 

1296  By  Mr.  Roberts : 

Q.  You  have  no  comment  other  than  that  you  don^t  know 
what  the  difference  is? 

A.  That  is  correct,  sir.  I  have  never  been  able  to  deter¬ 
mine  what  that  difference  would  be.  However,  the  total 
cost  of  sales  reported  by  the  Company  is  a  sworn  figure,  an  d 
we  felt  that  necessarily  we  couldn’t  identify  the  differencje 
in  taking  the  figure  that  they  swore  to. 

Schedule  B  is  merely  a  summary  of  the  effect  of  the  first 
schedule. 

Schedule  C,  which  is  in  two  pages  following,  is  an  at¬ 
tempt  to  reconcile  the  annual  reports  figures,  the  adjust¬ 
ments  presented  in  Exhibit  20,  the  figures  reported  on  the 
questionnaire  response,  and,  in  Column  D,  an  independent 
computation  for  rental  space. 

Q.  Exhibit  20  is  what  exhibit? 

A.  Exhibit  20  is  the  exhibit  submitted  by  Witness  M(j- 
Elfresh,  I  believe. 

Q.  And  you  set  up  all  of  these  figures  identifying  them 
so  that  they  can  be  compared? 

A.  That  is  correct.  It  needs  very  little  explanatioai. 
There  are  footnotes  on  the  second  page  of  this  schedule 
which  explain  practically  every  variable  item. 
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Commissioner  Lauderdale:  What  is  the  purpose  of  the 
schedule  ? 

1297  The  Witness;  It  is  to  arrive  at  an  adjusted  total 
net  expense  assignable  to  Account  520,  merchan¬ 
dising  and  jobbing.  The  purpose  becomes  clear  if,  on  the 
second  page  of  Schedule  C,  the  line  “Total  Expense”  were 
read  across  together  with  the  captions  on  top.  Column  A 
is  the  total  expense  as  reported  by  the  Company. 

By  Mr.  Roberts : 

Q.  They  explain  themselves,  unless  you  are  asked  about 
them.  I  suggest  you  go  ahead  with  Schedule  D. 

Mr.  Stevens :  Wait  just  a  minute.  I  would  like  the  witness 
to  go  ahead  and  explain  that,  if  he  will. 

Mr.  Berry:  Mr.  Chairman,  we  are  trying  to  follow  Mr. 
Harbaugh’s  explanation,  and  if  it  is  a  little  too  sketchy  or 
too  fast,  we  get  left  behind. 

Mr.  Stevens;  It  is  easy  for  these  people  in  Associated 
Professional  Services  to  know,  but  we  don’t  know,  and  we 
are  trying  to  find  out. 

Mr.  Roberts :  I  assume  the  Company  knows  Column  A,  the 
annual  report. 

Mr.  Stevens:  Why  don’t  you  let  the  witness  go  right 
through  with  it. 

Chairman  Flanagan:  Proceed. 

By  Mr.  Roberts: 

Q.  Go  ahead,  Mr.  Harbaugh,  I  am  sorry  I  stopped  you. 

A.  Exhibit  20,  Column  8,  total  expense,  is  total 

1298  amount  of  the  adjustments  that  are  reflected  in  Ex¬ 
hibit  20. 

Mr.  Stevens:  If  you  wish,  we  will  ask  some  clarifying 
questions  before  the  cross  examination,  if  you  want  to  do 
it  in  a  summary  way. 

Mr.  Roberts :  I  will  be  glad  to  have  you  do  anything  on 
cross  examination  you  want  to. 

Mr.  Berry;  We  don’t  want  to  cross-examine,  we  just 
want  to  follow  the  exhibit. 
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Bv  Mr.  Roberts: 

•r 

Q.  All  right,  go  ahead,  Mr.  Harbaugh. 

A.  The  questionnaire  response  items,  although  it  was 
not  requested  on  the  questionnaire  response  itself,  total 
$170,242.80,  which  is  the  total  for  Column  C. 

Column  D  represents  the  additional  adjustment  for  rent 
of  general  quarters  which  was  derived  from  Exhibit  35 
already  in  the  record. 

The  net  adjustments  have  been  brought  down  to  the 
total  in  Column  E  of  $262,802.34. 


Chairman  Flanagan:  How  is  that  total  derived,  '!^r. 
Harbaugh? 

The  Witness:  The  net  adjustments  as  set  forth  in  this 
exhibit  have  been  carried  over  to  Column  E,  and  then  Col¬ 
umn  E  has  been  added  up. 

You  can  carry  across  and  see.  In  the  case  of  the  it^m, 
for  instance,  of  advertising,  the  amount  set  forth  in 
1299  the  annual  report  is  under  Column  A.  Exhibit  20 
sets  forth  the  adjustment.  You  will  note  that  in  the 
questionnaire  response  the  Company  stuck  to  its  original 
reported  figure;  but  believing  Mr.  McElfresh’s  adjustment 
to  be  correct,  it  has  been  added  into  Column  E. 

Mr.  Berry:  Mr.  Harbaugh,  is  this  a  summation  of  this 
page  only  or  of  the  preceding  page,  too  ? 

The  Witness :  I  was  just  taking  one  item  to  illustrate  how 
Column  E  was  derived. 

By  Mr.  Roberts: 

Q.  Will  you  go  ahead  to  Schedule  D,  if  there  is  no  furtlier 
question. 

A.  Schedule  D  is  a  presentation  of  unreconciled  items  as 
between  the  questionnaire  response  and  the  annual  repeat. 

You  will  note,  for  instance,  that  for  the  item  ^^miscella¬ 


neous  expense,”  the  questionnaire  response,  as  Footnote  1 
points  out,  did  not  require  any  such  information.  There¬ 
fore,  it  would  not  be  taken  care  of. 

On  the  other  items,  total  amounts  were  not  asked  for, 
but  merely  were  incidental  to  other  questions  that  were 
asked.  Therefore,  the  totals  were  not  disclosed  in  the  ques- 
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tionnaire  response.  This  merely  sets  up  what  the  differ¬ 
ences  were,  so  that  they  need  not  be  searched  out. 

Q.  Now,  you  have  a  summary  on  Schedule  E? 

A.  That  is  correct,  sir. 

1300  Q.  What  do  you  mean  by  Basis  I,  Basis  11,  and 
Basis  in? 

A.  Basis  I  is  a  presentation  of  what  the  net  loss  would 
be  in  this  account  if  only  the  adjustments  as  set  forth  in 
Exhibit  20  were  taken  into  consideration. 

Basis  n  represents  what  the  net  loss  in  this  account 
would  be  if  only  the  responses  to  the  questionnaire  were 
taken  into  consideration. 

Basis  in  represents  what  the  net  loss  would  be  if  the 
total  of  Column  E  in  the  previous  Schedule  C  was  taken  as 
the  expenses  in  this  item. 

You  will  note  that  the  only  time  merchandising  and  job¬ 
bing  shows  a  profit  is  on  the  annual  report  of  the  Washing¬ 
ton  Gas  Light  Company.  Even  the  smallest  adjustments 
made  by  Witness  McElfresh  make  a  net  $70,000  loss  in  the 
year  1948  in  this  business. 

Q.  Is  your  conclusion,  based  on  the  adjustments  that  you 
have  heretofore  described,  and  not  including  adjustments 
for  the  allocation  of  executive  space  and  other  items,  or 
changing  any  cost  figures,  that  there  is  a  loss,  on  Basis  HI, 
of  $172,874.67  on  the  merchandising  business  as  reported  by 
the  Company? 

A.  That  is  correct,  sir. 

Q.  Will  you  go  ahead  with  Exhibit  No.  38,  Mr.  Har- 
baugh? 

A.  Exhibit  No.  38  is  a  comparison,  set  up  on  the  basis 
of  the  preceding  exhibit,  which  was  designed  to  show 

1301  the  net  burden  on  the  rate  payers  of  this  merchan¬ 
dising  and  jobbing. 

By  ‘‘net  burden,’’  I  mean  not  only  the  credit  the  rate 
payers  did  not  get  because  of  the  reported  profit  in  mer¬ 
chandising  and  jobbing,  but  in  addition  the  actual  net  loss 
that  merchandising  and  jobbing  brought  to  the  Company’s 
finances.  Either  one  of  them  would  not  be  a  complete  meas¬ 
ure.  The  exact  measure  of  what  the  rate  payers  suffered  is 
the  extreme  difference  between  the  two. 

Q.  As  compared  with  the  annual  report? 
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A.  Yes,  as  compared  with  the  annual  report. 

Q.  This  is  applicable  particularly  to  the  stockholders  of 
the  Company,  is  it  not,  Mr.  Harbaugh,  whether  or  r  ot  it 
gets  into  the  rates  paid  by  the  consumers? 

A.  Why,  certainly. 

Mr.  Harrison :  May  I  ask,  Mr.  Roberts,  whether  that  rep¬ 
resents  the  year  1948? 

The  Witness :  That  does. 

You  will  note,  Mr.  Harrison,  that  Footnote  1  sets  out  the 
date  as  ^‘From  Schedule  306,  Annual  Report,  31  December 


1312  Q.  All  right.  Would  you  turn  to  page  2,  Mr.  Har¬ 
baugh. 

A.  Page  2,  which  is  the  narow,  long  page,  is  presented  to 
try  to  derive  a  rate  base  for  the  Washington  Gas  light  Com¬ 
pany  on  the  supposition  that  it  is  a  100  per  cent  natural  gas 
company  and  functions  as  such. 

We  have  not  in  this  exhibit  included  property  which  was 
or  is  to  be  abandoned  because  of  the  changeover  to  natural 
gas.  We  went  back  to  the  reserve  requirement  study  and 
picked  up  original  cost  as  at  31  December  1947. 

1313  From  that  we  have  deducted  the  reserve  requirement 
as  it  existed  at  31  December  1947. 


Q.  As  found  by  the  Commission’s,  Company-agreed, 
study? 

A.  That  is  correct,  sir. 

From  there  we  have  computed,  by  subtraction,  a  d(jpre- 
ciated  rate  base  as  at  31  December  1947.  We  have  then 
added  to  that  base  the  additions  in  plant  during  1948  ^rhich 
were  secured  from  the  annual  report  by  plant  accounts. 

We  have  then  added  to  that  algebraically  the  plant  a<^ just- 
ments  during  1948. 

Q.  Those  were  just  transfers  from  one  account  tC'  an¬ 
other  or,  rather,  adjustments? 

A.  They  were  adjustments.  They  were  neither  reitire- 
ments  nor  additions,  but  are  specially  captioned  as  adjust¬ 
ments. 
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Mr.  Harrison:  When  you  refer  to  the  reserve  require¬ 
ment  established  by  this  Commission,  you  do  not  mean  that ; 
you  mean  the  reserve  requirement  found  by  the  Commission 
staff? 

Mr.  Roberts:  I  mean  the  reserve  requirement  that  has 
been  discussed  at  great  length  in  this  record,  which  was 
agreed  upon  by  the  staff  of  the  Commission,  and  which,  ac¬ 
cording  to  the  last  sheet  of  the  report  on  depreciation,  ap¬ 
pears  to  be  the  basis  of  the  determination  of  the  Commis¬ 
sion,  of  2 1/10  per  cent  annual  accrual  for  depreciation. 

Mr.  Harrison:  You  are  talking  about  the  reserve 

1314  that  the  Commission’s  staff  prepared,  not  the  one 
established  by  the  Conunission? 

Mr.  Roberts :  That  is  correct.  The  Commission  has  never 
held  a  hearing  on  the  method  of  preparing  that  reserve 
requirement. 

Mr.  Harrison:  Of  course,  you  understand  that  the  Com¬ 
mission  did  issue  its  order  fixing  the  rate  of  accrual  and 
referred  to  that. 

Mr.  Roberts :  That  is  what  I  said.  It  is  the  same  one. 
By  Mr.  Roberts : 

Q.  You  know  which  one  it  is,  don’t  you,  Mr.  Harbaugh? 

A.  I  do,  sir. 

Q.  Is  there  any  other  study  of  the  reserve  requirement  of 
the  Company  as  of  December  31,  1947,  of  which  you  are 
aware? 

A.  I  don’t  know  of  any. 

Q.  All  right.  Go  ahead. 

A.  You  will  note  that  at  this  point — ^we  were  discussing 
Columns  E  and  F — ^we  had  not  d^ucted  from  this  rate  base 
any  retirement.  That  is  particularly  for  the  reason  that 
it  is  quite  difficult  in  this  year,  1948,  to  identify  a  normal 
service  retirement  from  an  abnormal  or  special  retirement. 

Therefore,  the  equitable  thing  to  do,  in  the  case  of  doubt, 
was  to  take  no  retirements.  So  this  rate  base  is  higher  by 
whatever  amount  service  retirements  should  have  been  in¬ 
cluded. 

Q.  That  is,  you  put  in  the  additions,  but  you  didn’t 

1315  take  out  the  retirements? 
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A.  That  is  correct,  sir. 

Q.  All  right.  Go  ahead. 

A.  On  the  basis  of  that,  we  have  computed  a  net  cha^ige 
in  plant  which  was  an  algebraic  addition  in  Column  G  of 
Columns  E  and  F,  and  then  have  added  Column  G  to  (Col¬ 
umn  D,  which  is  in  Column  H.  We  then  computed  depre¬ 
ciation  for  the  year  1948. 

Q.  What  rate  did  you  use? 

A.  If  I  may  refer  to  the  following  sheet,  you  will  see 
an  explanation  of  the  depreciation  rate. 

Q.  Will  you  mark  that  sheet  as  No.  3.  It  is  headed: 
^‘depreciation  schedule.”  Does  that  require  any  explana¬ 
tion? 

A.  I  might  say  that  the  percentages  which  are  set  fo|rth 
are  the  percentages  set  forth  in  the  reserve  requirement 
study. 

The  annual  accrual  is  the  same  as  set  forth  in  that  study. 
Half  the  annual  accrual  was  taken  on  those  same  rates  on 
the  column  entitled  “Half  Annual  Accrual  on  net  chaiige 
in  account.”  We  felt  that  half  the  annual  accrual  would 
reflect  an  average  for  the  year  of  either  additions  or  re¬ 
tirements. 

Q.  That  is  to  get  a  result  that  will  be  averaged  during 
the  year? 

A.  That  will  be  averaged  during  the  year. 


Mr.  Harrison :  May  I  interrupt  there  ?  The  witness  stated 
that  these  percentages  are  as  set  forth  in  the  re- 
1316  serve  requirement  study.  Is  that  correct,  or  didn’t 
you  have  to  compute  that  from  that  study? 

Mr.  Roberts:  The  witness  stated  that  they  were  the 
percentages  which  he  secured - 

Mr.  Harrison :  He  said  that  they  were  set  forth  there. 

Mr.  Roberts:  He  said  he  secured  them  from  the  Order 
the  Commission  issued.  I  believe  that  is  right. 

Mr.  Harrison:  He  didn’t  say  that. 

The  Witness:  If  I  may  refer  you,  Mr.  Harrison,  to  Jip- 
pendix  A  of  Order  3487,  I  believe  you  wdll  find  that  those 
percentages  are  set  forth. 

Mr.  Harrison :  That  is  where  you  took  these  percentages 
from? 
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The  Witness :  They  also  were  verified  by  comparing  the 
amounts  of  cost  and  accrual,  but  that  is  the  direct  citation 
for  your  convenience. 

Therefore,  the  annual  accrual,  on  page  3,  is  added  to 
half  the  annual  accrual  on  the  change,  to  get  the  total  de¬ 
preciation  for  1948.  That  is  carried  back  to  Column  E, 
and  a  depreciated  rate  base  is  then  secured  by  subtraction. 

In  the  matter  of  land,  land  on  this  particular  schedule, 
after  adding  in  land  to  get  the  total  rate  base,  we  took 
out  $437,158,  which  is  the  correction,  to  derive  original 
cost.  This  is  the  only  point  at  which  that  particular 
1317  figure  can  be  identified.  In  Schedule  4(A)  of  Ex¬ 
hibit  12,  that  figure  is  set  forth,  and  it  is  not  set 
forth  by  account,  so  that  it  can  not  be  taken  out  later. 

By  Mr.  Roberts: 

Q.  Then  that  is  the  amount  taken  from  the  Company’s 
Exhibit? 

A.  That  is  correct,  sir. 

Q.  You  are  not  arguing  about  the  amount  of  deprecia¬ 
tion  on  that  land? 

A.  No,  sir.  I  am  merely  pointing  out  that  you  could 
take  it  out  here  to  derive  a  rate  base. 

Chairman  Flanagan :  For  explanatory  purposes,  Mr.  Har- 
baugh.  Column  B  on  page  2  of  Exhibit  39  shows  original 
cost.  Does  that  include  any  cost  for  the  property  to  be 
abandoned? 

The  Witness :  No,  sir. 

Chairman  Flanagan:  Nor  does  your  depreciation  pro¬ 
vision  for  the  year  provide  any  depreciation  on  that  prop¬ 
erty? 

The  Witness:  No,  sir,  not  on  that  property. 

Chairman  Flanagan :  But  you  do  arrive  at  a  depreciated 
rate  base  at  December  31,  1948,  excluding  that  property 
in  toto? 

The  Witness :  That  is  correct,  sir. 

By  Mr.  Roberts : 

Q.  You  have  stated  at  the  beginning  of  your  explana¬ 
tion  that  this  particular  schedule  was  on  the  assumption 
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that  the  plant  would  be  supplied  with  pure  natural 
gas? 

1318  A.  That  is  correct,  sir,  and  that  it  would  oper  ate 
as  a  natural  gas  distributing  company. 

Chairman  Flanagan:  Is  that  your  whole  explanation  as 
to  why  you  excluded  the  property  which  is  still  on  the 
books  but  is  subject  to  abandonment? 

The  Witness :  That  is  correct,  sir. 

Mr.  Roberts:  Mr.  Chairman,  that  would  mean  that  on 
this  particular  schedule  you  would  treat  East  Plant  as  not 
necessary  for  standby.  If  you  treat  East  Plant  as  ]iot 
necessary  for  standby  and  properly  abandoned  on  December 
31,  1947,  and  also  December  31,  1948,  the  rate  base,  on  i:he 
basis  of  actual  expired  life  in  the  property,  on  the  basis 
of  the  cost  used  by  the  Commission,  and  on  the  basis  of 
the  depreciation  on  land  used  by  the  Company,  would  be 
$19,050,131.91.  That  is  leaving  out  East  Plant. 

•  •••••• 

1322  The  next  sheet  is  captioned,  ^‘Computation  of  Re¬ 
serve  Deficiency.^’  Will  you  please  mark  that  as 

page  6,  and  explain  it. 

A.  This  computation  of  the  reserve  deficiency  for  the  yesar 
ended  31  December  1948,  or  as  at  31  December  1948,  we 
have  computed  on  the  assumption  that  East  Plant  v  as 
not  necessary.  The  reserve  requirement  as  at  1947  is  stated 
there.  Added  to  that  is  the  depreciation  that  we  took  on 
the  previous  pages  for  1948. 

Q.  That  is  normal  depreciation,  not  accelerated? 

A.  That  is  correct,  sir. 

From  that  total,  we  have  subtracted  the  depreciation,  as 
they  have  on  their  books,  on  the  annual  report. 

Q.  That  is  the  accrual  in  the  reserve  for  deprecia¬ 
tion? 

1323  A.  That  is  right,  sir. 

Q.  Showing  a  deficiency  of  how  much? 

A.  $3,975,787.07. 

Q.  Now,  that  excludes  the  property  wholly  abandoned 
and  also  excludes  East  Plant? 

A.  That  is  right,  sir. 
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Chairman  Flanagan:  Again  for  clarification,  you  have 
excluded  that  property  that  was  abandoned.  Did  you  give 
any  thought  as  to  what  you  would  do  with  it,  Mr.  Har- 
baugh? 

You  retain  for  the  rest  of  the  property  the  existing  re¬ 
serve  for  depreciation. 

What  would  you  do  with  that  plant  that  you  have  ex¬ 
cluded  from  the  rate  base? 

The  Witness:  I  think  the  next  page  will  show,  sir. 

Chairman  Flanagan :  Excuse  me. 

The  Witness:  That  is  all  right,  sir. 

Bv  Mr.  Roberts : 

Q.  The  next  page  is  captioned:  “Computation  of  Rate 
of  Return.’’  Will  you  mark  that  as  page  7,  and  explain 
it,  please. 

A.  If  I  may  pick  up  the  Chairman’s  question  first,  sir, 
you  will  note  that  in  this  computation,  the  provisions  for 
accelerated  depreciation  and  property  loss  amortization 
are  included.  I  think  that  very  properly  they  have  to  get 
rid  of  the  plant  somehow  and  the  costs  somehow ;  but  there 
is  a  distinction  between  having  an  operating  charge  to  amor¬ 
tized  and  deferred  expense  and  to  putting  a  deferred 
1324  expense  into  capitalization  and  earning  a  return  on 
it. 

Chairman  Flanagan:  In  the  first  column  you  have  the 
figure  for  accelerated  depreciation  in  brackets,  which  means 
the  rate  figure? 

The  Witness :  The  brackets  there  denote  the  fact  that  Ex¬ 
hibit  11  sets  forth  one  amount  for  accelerated  depreciation 
and  normal  depreciation.  On  Exhibit  11,  it  is  impossible  to 
identify  which  is  which. 

The  figures  in  the  first  column  captioned  “Exhibit  11,” 
are  taken  from  Exhibit  11.  An  explanation  might  be  made 
that  the  amount  “operating  revenues”  was  derived  from 
inspecting  not  only  Exhibit  11  but  the  supporting  sched¬ 
ules  in  Exhibit  12,  to  ascertain  the  fact  that  no  revenue 
here  is  included  which  would  be  derived  from  sales  to  non- 
District  of  Columbia  sources  or  customers. 
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By  Mr.  Roberts: 

Q.  That  is,  you  are  not  raising  the  question  as  to  whetbjr 
a  portion  of  the  amount  shown  as  revenue  from  non-Distribt 
of  Columbia  sources  should  be  adjusted  in  District  of  Co¬ 
lumbia  revenue? 

A.  I  am  attempting  to  forestall  that  question  by  ex¬ 
plaining  that  we  have  already  done  that. 

In  the  adjustment  column,  the  first  adjustments  picked 
up  are  adjustments  to  rentals.  j 

1325  Q.  May  I  interrupt  you,  Mr.  Harbaugh? 

A.  Yes.  I 

Q.  Mr.  Harbaugh,  on  the  basis  of  price  per  therm,  coit, 
and  price  per  therm  sold  to  subsidiaries,  a  difference 
$830,000  is  received  by  the  Washington  Gas  Light  Company 
for  the  transmission  of  gas  from  source  to  subsidiary.  Did 
you  have  any  way  of  determining  the  disposition  of  thjat 
amount?  I 

A.  No,  sir. 

Mr.  Berry:  May  I  have  the  question  read  back? 

(The  question  referred  to  was  read  by  the  reporter  las 
above  set  forth.) 

Mr.  Berry:  Can  you  supply  us  with  the  record  reference 
for  that  as  to  where  that  appears? 

Mr.  Roberts:  That  is  from  a  portion  of  the  transcript 
which  deals  with  the  purchase  price  of  gas,  the  price  per 
therm,  and  the  sales  price  of  gas  to  Rosslyn  and  Marylaijid. 

Mr.  Berry :  Then  there  is  a  computation  in  the  record  that 
results  in  this  figure,  but  it  is  your  computation? 

Mr.  Roberts:  No,  sir,  I  didn^t  determine  that.  j 

By  Mr.  Roberts : 

Q.  Do  you  know  vrhat  part  of  the  property  is  cost  or 
an3rthing  else? 

A.  No,  sir. 

Q.  So  you  excluded  it  ? 

A.  We  didn’t  consider  it. 

1326  Q.  All  right.  Go  ahead. 

A.  The  adjustments  by  Footnote  2  is  the  adjust¬ 
ment  of  operating  expense  as  derived  from  Exhibit  S7, 
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which  reflects  the  operating  expenses  for  merchandising  and 
jobbing  in  excess  of  those  considered  in  Exhibit  11. 

Mr.  Berry:  Mr.  Harbangh,  I  didn’t  hear  the  exhibit  ref¬ 
erence  you  gave. 

The  Witness ;  That  is  Exhibit  37.  Exhibit  7,  also. 

The  adjustment  in  Federal  income  taxes,  other  taxes,  and 
depreciation — 

Excuse  me,  there  is  a  caption  missing  here.  I  have  just 
noticed  it  this  minute.  There  is  a  caption  missing  be¬ 
tween  the  captions  Other  Income  Taxes”  and  “Depreci¬ 
ation  Charged  on  Rosslyn  Gas  Company.”  There  has  been 
a  line  omitted  by  the  typist. 

Chairman  Flanagan;  Where  is  that? 

The  Witness:  On  page  7,  between  the  caption  “Other 
Income  Taxes”  and  “Depreciation  Charged  on  Rosslyn 
Gas  Company.”  I  have  just  noticed  that  this  minute. 
There  has  been  a  line  omitted  by  the  typist.  That  line 
should  be,  I  believe,  “District  of  Columbia  Taxes.” 

Mr.  Berry;  I  am  sorry,  I  didn’t  hear  the  last. 

The  Witness:  That  should  be  “District  of  Columbia 
Taxes.” 

No,  I  take  it  back.  I  changed  the  caption  on 
1327  that.  I  remember  that  I  had  a  “District  of  Colum¬ 
bia  Taxes”  caption  in  there,  and  I  took  it  out  later. 

By  Mr.  Roberts : 

Q.  You  consolidated  it? 

A.  I  consolidated  that  with  “Other  Income  Taxes. 

Mr.  Stevens:  You  put  it  in  with  “Income  Taxes”? 

The  Witness:  I  put  it  in  with  “Other  Income  Taxes.” 

Mr.  Berry:  We  will  cancel  the  change  you  have  just 
suggested? 

The  Witness:  Yes,  cancel  that.  I  had  forgotten  I  had 
made  the  consolidation. 

The  adjustments,  as  noted  by  Footnote  5,  you  will  note, 
are  exactly  the  same  adjustments  as  were  set  up  by  Wit¬ 
ness  McElfresh  in  his  exhibit.  They  were  inspected  on 
the  record,  the  exhibits  were  compared,  they  seemed  rea¬ 
sonable,  and  they  were  kept  in. 
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Mr.  Berry:  Mr.  Roberts,  before  the  witness  leaves  this 
exhibit - 

Mr.  Roberts:  I  have  some  more  questions. 

By  Mr.  Roberts: 

Q.  You  have  included  an  item,  as  taken  from  Exhibit  11, 
of  $303,600  as  the  amortization  of  conversion.  Is  that  to 
imply  that  you  believe  that  that  should  be  a  proper  charge 
to  operating  expenses,  Mr.  Harbaugh? 

A.  No,  sir,  I  don’t  believe  it  is  proper  for  operating 

1328  expenses,  but  we  had  to  put  it  in  anyway. 

Q.  The  Commission  already  had  it  in  its  studies? 

A.  Not  only  that,  but  I  was  advised  by  counsel  that  tl|e 
rulings  of  the  Commission  made  it  necessary. 

Mr.  Stevens:  You  were  advised  by  whom? 

By  Mr.  Roberts: 

Q.  You  did  that  under  direction  by  me? 

A.  That  is  right. 

Mr.  Stevens:  You  were  advised  by  what  counsel? 

The  Witness :  My  counsel,  Mr.  Stevens. 

Mr.  Stevens:  That  is  Mr.  Roberts? 

The  Witness:  That  is  correct,  sir. 

Mr.  Roberts :  I  hope  so. 

By  Mr.  Roberts : 

Q.  Under  accelerated  depreciation,  you  have  included, 
as  you  have  stated  previously,  the  consolidated  amount  fo^ 
East  Plant  and  for  other  property  that  was  not  really  ad- 
oelerated  depreciation;  is  that  right?  "  | 

A.  That  is  correct,  sir.  Under  the  column  captioned  “Re¬ 
vised  Operating  Statement,”  you  will  see  that  the  depreci¬ 
ation  is  set  forth  as  a  separate  figure,  and  that  accelerated 
depreciation,  property  loss  amortization,  are  set  forth  a^ 
as  separate  figures. 

Tlie  figure  of  $461,554  for  accelerated  depreciation  wa 
derived  from  the  questionnaire  response,  page  2  o 

1329  Part  3  of  the  questionnaire,  which  is  Exhibit  24. 
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Q.  Have  you  an  approximate  figure  for  West  Plant 
and  associated  property  that  actually  was  abandoned  and 
upon  vrhich  the  cost  is  being  restored  after  abandonment? 

A.  The  total  net  charged  to  Account  141  on  account  of 
West  Plant’s  abandonment,  according  to  Schedule  A,  Part 
3  of  the  questionnaire,  page  1  of  two  pages,  is  $2,015,837.95. 

Mr.  Stevens;  Where  does  that  come  from? 

By  Mr.  Roberts : 

Q.  That  is  out  of  the  questionnaire  response,  is  it  not? 

A.  That  is  correct. 

Q.  Are  there  associated  items  with  that,  making  a 
larger  total,  Mr.  Harbaugh? 

A.  Yes,  sir,  there  are  parts  from  Takoma  Station  and 
East  Station.  The  total  of  all  net  charges  is  $2,678^173.81. 

Q.  If  you  took  out  the  annual  amount  of  amortization  of 
those  items  from  your  operating  expenses  applicable  to 
District  of  Columbia  operations,  how  much  would  you 
take  out,  sir?  How  much  is  the  annual  accrual  applicable 
to  that? 

A.  If  it  is  on  a  ten-year  basis,  it  would  be  $267,000,  ac¬ 
cording  to  this. 

Q.  There  are  some  adjustments,  however,  are  there  not? 

A.  This  is  after  additional  debits  and  additional  credits, 
if  any,  this  being  the  net  charged  on  the  account. 

Q.  So  if  West  Plant  and  associated  retirements 
1330  had  been  charged  to  depreciation  reserve,  you  would 
have  left  $267,000  out  of  this  last  column;  is  that 

right  ? 

A.  If  they  had  been  charged  totally  to  it? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  And  you  are  not  passing  any  opinion  on  that  subject, 
either,  are  you? 

A.  That  is  correct,  sir. 

Q.  That  is  also  under  direction  from  counsel? 

A.  That  is  correct,  sir. 

I  want  to  note  that  the  property  loss  amortization,  which 
is  supposedly  the  source  of  the  expense,  is  Account  141. 
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That  would  lead  me  to  believe  that  the  questionnaire  re¬ 
sponse  was  too  high.  I  have  just  never  been  able  to  bal¬ 
ance  those  two  figures,  no  matter  how  I  have  tried. 

Q.  You  are  just  taking  the  figure  the  Company  gave  yoh? 

A.  That  is  right. 

Q.  Now,  as  the  result,  what  net  revenue  applicable  jto 
District  of  Columbia  operations,  after  taxes,  as  indicatejd, 
and  after  accelerated  depreciation,  including  East  Plaijit, 
and  the  amortization  of  property  loss  on  West  Plant  a^id 
associated  items,  without  including  any  adjustments  br 
revenue,  do  you  get  for  the  Company?  | 

A.  3,188,419.  I 

Q.  And  you  applied  that  to  the  base  previously  de- 
1331  scribed  by  the  Chairman’s  question  to  you  on  tlie 
preceding  exhibit;  is  that  right? 

A.  Yes,  sir. 

I  would  like  to  point  out  that  this  net  operating  revemjie 
is  the  result  of  the  deduction  for  amortization  conversion 
being  included,  which  I  don’t  feel,  myself,  is  proper. 

I 

Mr.  Stevens:  You  don’t  think  the  deduction  is  propeij-? 

The  Witness:  I  don’t  believe  it  is  a  proper  operating 
expense,  sir.  The  rate  base  which  we  had  to  use,  because 
of  inability  to  identify  appreciated  land  values  with  particu¬ 
lar  accounts  w’as  $437,158  too  high.  The  rate  of  returji, 
as  it  would  be  computed  by  long  division,  is  14.76  per  cent. 

By  Mr.  Roberts: 

Q.  Mr.  Harbaugh,  is  that  method  of  computation  ai^d 
that  system  apart  from  the  qualifications  you  have  ex¬ 
pressed,  in  accordance  with  your  understanding  of  the 
normal  determination  of  rate  of  return  on  the  straight- 
line  depreciated  cost  of  property?  j 

A.  Yes,  sir. 

Mr.  Roberts:  All  right,  sir. 

Mr.  Berry:  Have  you  finished  with  that  exhibit? 

Mr.  Roberts :  Yes. 

Mr.  Berry:  Mr.  Harbaugh,  just  for  my  convenience, 
would  you  give  me  the  figures  to  go  in  the  spaces  at  thb 
bottom  of  page  7  of  the  exhibit? 
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1332  The  Witness :  Yes.  Footnote  1  should  be  Exhibit 
37.  Footnote  2  is  Exhibit  37.  Footnote  3  should  be 

page  3  of  this  exhibit,  of  this  bound  exhibit 

Mr.  Boberts:  Is  that  Exhibit  39,  sir? 

The  Witness:  Yes. 

Mr.  Berry :  Thank  you. 

Mr.  Harrison:  May  I  ask  the  witness  a  question  at  this 
time? 

Mr.  Harbaugh,  the  first  column  on  the  sheet  you  have  just 
been  discussing,  that  is,  sheet  7  of  Exhibit  39,  shows  as 
taken  from  Exhibit  11 — and  lets  take  operating  expense, 
for  instance, — ^the  amount  of  $7,628,786.  Now,  you  know, 
do  you  not,  that  that  figure  taken  from  Exhibit  11  was  a 
figure  that  had  already  been  allocated  and  was  not  the  total 
figure? 

The  Witness:  Mr.  Harrison,  if  we  will  refer  to  Exhibit 
11  and  take  not  that  column  but  the  column  entitled  “12 
months  to  May  31,  1949,”  you  will  find  that  Exhibit  20 
picks  up  those  items  and  allocates  them.  Therefore,  I  be¬ 
lieve,  unless  these  columns  on  Exhibit  11  axe  utterly  in¬ 
comparable,  they  would  be  on  exactly  the  same  base. 
Therefore,  the  allocations  made  by  Mr.  McElfresh  would  be 
equally  as  applicable. 

Mr.  Harrison:  I  am  just  trying  to  find  out  what  the 
reason  is  for  the  second  allocation  that  you  have  made  in 
the  column  captioned  “Allocation  To  (From)  Non-D.  C. 
Operations.”  I  am  just  trying  to  understand  the  ex¬ 
hibit. 

1333  The  Witness:  That  is  exactly  the  same  operation 
performed  by  the  Witness  McElfresh. 

Mr.  Harrison :  In  other  words,  you  have  made  a  different 
allocation ;  is  that  what  you  mean? 

The  Witness:  No,  I  have  made  exactly  the  same  one  on 
his  base.  I  mean  I  have  made  another  allocation  on  exactly 
his  base. 

Mr.  Harrison:  Is  the  allocation  shown  in  the  column  I 
mentioned  the  same  allocation  that  Mr.  McElfresh  made? 

The  Witness:  Yes,  on  the  same  pro'portionate  basis.  I 
have  done  nothing  new  in  that  particular  column.  I  respect 
his  allocation  methods  and  his  results,  and  used  them. 
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Mr.  Harrison :  That  is,  you  followed  his  allocation  rather 
than  that  of  the  Company? 

The  Witness :  That  is  right. 

By  Mr.  Roberts: 

Q.  With  respect  to  that,  have  you  made  any  conunent  or 
have  you  reached  any  conclusion  with  respect  to  the  p|:o- 
priety  of  using  the  volume  basis  on  certain  of  the  property 
and  other  allocations  of  the  Company? 

A.  There  is  one  particular  point  where  I  don’t  belie  ve 
the  volume  basis  is  proper,  and  that  is  the  problem  of  sales 
promotion  expense. 

From  Mr.  Ritenour’s  testimony,  it  became  clear  that  the 
number  of  customers  increase  in  the  District  of 

1334  Columbia  as  compared  to  the  number  of  customers 

increase  in  Maryland - 

Q.  You  mean  meters? 

A.  Yes,  meters. 

— ^was  that,  if  you  take  those  two  as  100  per  cent,  Maryland 
had  70  per  cent  of  the  increase  in  number  of  meters,  wher^s 
the  District  of  Columbia  had  only  twenty-nine  and  a  frjic- 
tion  per  cent. 

Q.  If  you  took  it  on  the  ratio  of  the  established  met^irs 
at  tibe  time  the  increase  was  computed,  how  would  your  pjr- 
centages  be  affected? 

A.  The  percentages,  I  believe,  in  sales  promotion  should 
be  keyed  exactly  to  where  sales  promotion  has  effect. 

Q.  That  is,  you  think  that  the  people  who  get  the  new 
meters  and  w^ho  put  in  the  new  equipment  ought  to  pay  f  or 
the  cost  of  getting  promoted  to  do  it? 

A.  It  isn’t  exactly  that.  It  is  more  to  the  effect  that  whe  re 
the  Company  has  done  its  work  is  where  the  cost  should  be 
allocated. 

Now,  if  70  per  cent  of  the  year’s  increase  is  effected 
in  Maryland,  and  only  30  per  cent,  we  mil  say,  in  the  Dis¬ 
trict  of  Columbia,  then  the  expense  should  be  divided  70 
per  cent  to  Maryland  and  30  per  cent  to  the  District  of 
Columbia,  and  not  on  the  basis  of  the  gas  sales  which  is 
67  per  cent  or  68  per  cent  to  the  District  of  Columbia,  with  a 
considerably  smaller  percentage,  approximately  20 

1335  per  cent,  to  Maryland. 
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Q.  Are  there  other  more  exact  allocations  that 
could  be  made  other  than  volume  with  respect  to  many- 
other  items  of  operating  expenses! 

A.  Customer  accounting  and  collection  would  be  more 
proper  on  the  basis  of  meters  rather  than  on  the  basis  of 
volume,  because  whether  a  customer  uses  a  large  amount  of 
gas  in  a  month  or  a  small  amount  of  gas,  he  is  still  one 
account  in  the  Company,  and  you  go  through  the  same 
routine  for  a  $2  bill  as  you  do  for  a  $20  bill. 

Q.  Even  though  his  bill  includes  the  sale  of  an  appliance 
and  the  cost  of  collecting  the  monthly  payment  on  it? 

A.  No,  sir.  In  that  case,  part  of  that  should  be  allocated 
directly  to  merchandising  and  jobbing  as  an  expense  directly 
incurred  by  it. 

Q.  Yes,  but  you  haven ^t  made  any  of  these  refinements? 

A.  That  would  require  a  long  time  and  motion  study  by 
a  stranger. 

Chairman  Flanagan:  We  will  recess  until  2:00  o^clock 
this  afternoon. 

1337  Q.  I  will  ask  you  to  turn  to  Exhibit  No.  40.  This  is 
an  exhibit  entitled  “Computation  of  Net  credits  to 
surplus  after  adjusting  for  common  dividends.’^ 

l^ere  is  the  source  of  the  data  contained  in  this  exhibit? 

A.  This  data  was  drawn  originally  from  the  annual  re¬ 
ports  for  the  years  noted  in  Column  (a).  The  interest  com¬ 
puted  was  from  the  same  source.  The  preferred  stock 
dividends  were  from  the  same  source.  And  all  adjustments, 
both  credit  and  debit,  were  from  the  same  source. 

Q.  To  the  best  of  your  ability,  has  it  been  verified  and 
checked  as  to  take-off? 

A.  It  has. 

Q.  I  notice  that  you  start  with  the  year  1939  in  this  ex¬ 
hibit,  Mr.  Harbaugh. 

A.  That  is  correct,  sir. 

Q.  May  I  ask  whether  you  had  any  information,  or  have 
you  seen,  any  purported  compilations  of  company  earnings 
prior  to  1939? 

A.  I  have  seen  exhibits  in — ^I  forget  the  number  of  the 
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docket.  It  is  the  case  in  1943.  I  think  that  is  whai  the 
date  of  it  was.  I  don’t  happen  to  have  a  copy  of  that 
proceeding  here. 

1338  Q.  Are  you  referring  to  the  Rate  case  before  this 
Commission,  of  the  Washington  Gas  Light  Compiiny? 
A.  That  is  coiTect,  sir. 

Q.  The  one  in  which  Commissioner  Gregory  Hankin  wjrote 
a  long  dissenting  opinion? 

A.  That  is  the  item  to  which  I  was  trying  to  give  ref¬ 
erence. 


Mr.  Roberts :  I  think  that  is  Order  2401.  | 

Mr.  Harrison ;  Was  that  the  same  case  that  was  beforej  the 
Supreme  Court?  j 

Mr.  Roberts:  I  am  not  referring  to  the  record  in  j  the 
Supreme  Court.  i 

Mr.  Harrison:  I  say,  is  that  the  case  in  the  Supreme 
Court?  ! 

Mr.  Roberts :  It  is  my  understanding  that  it  is.  It  di<m’t 
go  to  the  court  on  any  such  question  as  that,  though. 

By  Mr.  Roberts: 

Q.  You  had  access  to  certain  parts  of  the  record  in 
Formal  Case  No.  316,  and  to  the  exhibits  and  findings 
thereon? 

A.  I  had  access  to  some  of  the  exhibits,  yes,  sir.  ! 

Q.  Did  you  inform  yourself  sufficiently  to  discover  whether 
there  had  been  substantial  earnings  over  and  above  paymient 
of  interest  charges  by  the  Gas  company  prior  to  that  daJte? 

A.  I  did,  sir,  and  there  were  substantial  earnings 
1339  prior  to  that  date. 

Q.  And  you  had  access  to  the  report  on  Order  ]*7o. 
209,  Formal  Case  No.  56,  of  May  2, 1917,  did  you  not,  sir  ? 

A.  Yes,  sir. 

Q.  And  to  certain  of  the  investigations  and  reports  in 
connection  with  the  valuation  of  the  property  of  the  Com¬ 
pany  in  33, 34,  and  35  ? 

A.  That  is  right,  sir.  I  inspected  those  valuation  forms 
and  the  copy  of  the  Order.  1 

Q.  You  were  supplied  with  and  had  access  to  the  origii^ 
sliding  scale  decision  and  the  supplementary  decisions  I  of 
the  Commission  under  the  sliding  scale?  I 
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A.  I  have  had,  sir. 

Q.  Please  explain  the  exhibit,  Mr.  Harbaugh. 

A.  This  exhibit  was  carried  back  only  as  far  as  1939, 
for  two  reasons :  one,  that  there  was  as  of  1943  a  pertinent 
order  already  of  record,  which  we  did  not  wish  to  go  into ; 
and  secondly,  there  was  also  the  basis  set  by  the  Company 
in  its  exhibits,  starting  1939,  and  comparing  that  date  to 
current  material. 

Q.  Ten  year  period? 

A.  Yes,  sir.  Therefore,  we  picked  the  same  ten-year 
period. 

Q.  This  exhibit  could  be  supplemented,  carrying  the  same 
study  back  through  the  history  of  the  Company? 

1340  A.  To  earlier  data,  yes,  sir,  and  it  would  reveal 
the  same  thing  in  an  even  greater  degree. 

Q.  And  more  especially,  back  to  the  establishment  of 
the  rate  base  and  the  sliding  scale,  in  the  thirties? 

A.  That  is  correct,  sir. 

Q.  All  right.  Go  ahead. 

A.  Column  (b)  is  entitled  “Earnings  Before  Interest 
Paid,”  and  in  that  everything  prior  to  interest  was  taken 
into  consideration  as  a  deduction  from  revenue ;  all  depre¬ 
ciation  charges,  all  other  charges,  anything  that  would  come 
prior  to  the  payment  of  interest,  was  deducted  from  the 
revenue  and  set  forth  as  earnings  before  interest  paid. 

The  amount  of  interest  paid,  as  I  said  before,  was  drawn 
from  the  annual  reports,  and  the  subtraction  to  Column 
(d)  is  set  forth.  The  preferred  stock  dividends  were  taken 
as  reported. 

I  might  add  that  we  consulted  Moody’s  investment 
manual  to  confirm  these  amounts  and  make  sure  that  they 
agreed. 

Column  (f)  is  a  subtraction  of  Column  (e)  from  Column 
(d).  We  now,  at  column  (f)  have  the  remainder  before 
common  dividends.  That  is  the  earnings  of  the  Company 
before  any  return  on  common  stock. 

Q.  You  were  here  yesterday  and  are  acquainted  with 
the  accrual  of  money  by  the  Company  from  operating  ex¬ 
penses  relating  to  a  proposed  readjustment  of  meters 

1341  on  deferred  maintenance  basis  during  the  war? 

A.  I  am,  sir. 
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Q.  And  the  ultimate  charge  on  that  was  to  surplus?  I 

A.  The  ultimate  charge,  sir?  | 

Q.  That  is,  the  ultimate  disposition  of  that  item  of  $345,- 
000? 

A.  The  reserve  was  reversed  and  placed  into  surplus. 

Q.  It  wasn’t  corrected  through  operating  expenses? 

A.  To  the  best  of  my  knowledge,  it  was  not. 

Q.  If  you  adjusted  that  through  operating  expenses!  in 
any  one  of  the  years  covered  here,  you  would  increase  ihe 
amount  of  earnings?  I 

A.  That  is  correct,  sir,  although  it  is  impossible  to  knt)w 
in  what  year  the  work  actually  was  done  on  which  tjiat 
work  was  based.  It  was  done  some  time  after  it  was  set  jip, 
but  just  when  is  pretty  hard  to  tell.  It  never  was  put  b^ck 
through  earnings.  i 

Q.  There  is  the  reversal  of  credit  in  the  year  1948,1  in 
the  amount  of  $352,350,  transferred  to  surplus;  is  tliat 
right? 

A.  That  is  correct,  sir. 

Q.  Then  the  earnings  that  you  took  are  those  actually 
derived,  regardless  of  how  the  Commission  determined 
rates;  is  that  correct,  sir? 

A.  That  is  correct. 

1342  Q.  All  right.  Go  ahead. 

A.  The  remainder  before  common  dividends,  which 
is  column  (f)  totals,  in  the  ten  years,  $8,455,052.31.  That 
is  the  amount  which  theoretically  would  be  available  for  any 
additional  charges  that  might  have  had  to  be  borne  because 
of  the  rate  at  which  the  property  was  retired,  over  any 
other  operating  reason.  That  I  wanted  to  point  out  before 
we  went  on  any  further. 

Column  (g)  is  a  computation  of  dividends  on  commlon 
shares.  We  took  the  rate  of  8  per  cent,  and  the  amount  on 
which  it  is  computed  is  the  book  value  of  the  common  stock 
issue  on  the  date  in  the  particular  year  concerned.  That 
particular  value  was  taken  because  that  account  actually 
represents  the  contributions  of  the  common  stockholders 
to  the  Company,  and  an  8  per  cent  return  was  computed  for 
each  particular  year. 

Chairman  Flanagan:  Excuse  me,  Mr.  Harbaugh.  You 
say  that  8  per  cent  is  computed  on  the  book  value  of  the 
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common  stock.  What  do  you  mean  by  “book  value  of  the 
common  stock”? 

The  Witness:  I  believe  I  stated,  Mr.  Chairman,  that 
that  is  the  amount  in  the  account  for  common  stock. 

Chairman  Flanagan:  It  does  not  contain  any  element 
of  additional  equity? 

The  Witness:  That  is  correct,  sir,  because  that 
1342A  represents  the  contributions  of  the  shareholders  as 
reflected  on  the  books. 

By  Mr.  Roberts: 

Q.  Whether  or  not  those  contributions  came  directly 
from  the  shareholders,  or  whether  the  stock  equity  was 
created  by  transfer  from  surplus  in  one  form  or  another; 
is  that  right? 

A.  It  makes  no  difference,  sir. 

Q.  You  have  ignored  that  here? 

A.  That  is  correct,  sir. 

Q.  Why  is  there  that  big  jump  in  1948? 

A.  They  floated  a  new  issue  of  stock  in  1948.  I  believe 
one  of  the  footnotes  will  point  that  out. 

Q.  It  is  already  described  in  the  record? 

A.  In  the  supporting  pages  to  the  schedule. 

Q.  And  it  is  shown  by  the  annual  report  for  the  calendar 
year  1948? 

A.  That  is  correct,  sir. 

Column  (h)  is  a  subtraction  of  the  common  share  divi¬ 
dends  from  the  remainder  before  common  dividends. 

Colunrn  (i)  and  Column  (j)  each  represent  respectively 
credits  to  earned  surplus  and  debits  to  earned  surplus  as 
recorded. 

Column  (k)  then  reflects  the  net  credits  to  surplus  after 
this  adjustment.  You  will  note  that  the  net  credits  to 
surplus  after  this  adjustment  amount  to  $4,700,849.52. 
1343  The  actual  surplus  accrued  on  the  books  during  this 
period,  net,  was  $1,357,512.98,  showing  here  an  ac¬ 
cess  of  accretion  to  surplus  after  the  adjustment  of  divi¬ 
dends  to  8  per  cent,  of  $3,453,336.54;  the  whole  picture 
being  that  if  the  shareholders  of  common  stock  were  given 
an  8  per  cent  return  on  the  amounts  that  they  invested 
through  any  procedure  whatsoever,  and  all  the  preferred 
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stock  dividends  and  interest  were  paid  on  bonds  and  o 
loans,  you  still  would  have,  or  ought  to  have,  in  surj 
$3,453,000-odd  available  for  other  purposes  of  the 

Q.  Now,  as  shown  by  the  annual  reports  and  the 
accounting  data  to  which  you  had  access,  did  the 
holders  take  any  part  of  the  loss  incident  to  the 
or  the  retirement  of  West  Plant,  or  potential 
of  East  Plant? 

A.  To  the  best  of  the  knowledge  I  can  get  on  this 
ject,  no. 

Q.  Do  you  look  upon  depreciation  accrual  as 
cost? 

A.  The  accrual? 

Q.  Yes. 

A.  Why,  yes,  sir.  It  is  an  operating  cost. 

Q.  Currently  incurred  as  age  atfects  the  property? 

A.  It  should  be  currently  incurred. 

Q.  Is  it  any  ditferent,  really,  than  any  other  ^ost 
1344  of  operation? 

A.  Different  only  to  the  extent  that,  like  some 
costs,  it  can  not  be  controlled  very  effectively.  It  goes  on 
whetlaer  or  not  you  use  the  plant  efficiently  or  inefficiently. 

Q.  Could  this  Company  have  paid  all  of  its  recorded 
costs  and  an  additional  amount  of  $12,170,438  into  its  re¬ 
serve  accrual  for  depreciation  after  the  payment  of  all 
interest  during  this  period  of  ten  years? 

The  Witness:  May  I  have  the  question  read,  please? 

(The  pending  question  was  read  by  the  reporter  as  above 
set  forth.) 

The  Witness:  Yes,  sir. 

By  Mr.  Roberts: 

Q.  It  elected  to  pay  dividends? 

A.  It  did,  sir. 

Q.  I  will  ask  you  whether  or  not  if,  after  the  paymeni;  of 
interest  and  preferred  dividends,  there  was  an  earning  by 
the  Company  in  the  ten  years  in  question  of  more  than 
enough  to  retire  East  Plant  and  West  Plant? 

A.  Yes,  sir. 
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Q.  Mr.  Harbaugh,  you  are  aware  of  the  fact  previously 
brought  out  in  this  record  that  under  the  sliding  scale 
system  additions  and  betterments  after  the  beginning  of 
the  sliding  scale  were  not  subsequently  depreciated  for  rate 
base  purposes? 

A.  I  am  informed  of  that,  sir. 

1345  Q.  If  they  had  been  currently  depreciated  upon 
the  same  basis  as  you  have  used  and  is  used  in  the 

retirement  reserve  study,  would  the  resulting  rate  base  have 
been  smaller? 

A.  Yes,  sir,  it  would. 

Q.  Were  the  additions  substantial  after  the  beginning 
of  the  rate  base,  to  the  present  date? 

A.  After  the  beginning  of  the  rate  base,  sir? 

Q.  The  rate  base  under  the  sliding  scale,  to  the  present 
date. 

A.  “Substantial”  is  a  variable  word.  I  don’t  think  I 
would  characterize  it  as  that,  no.  It  wouldn’t  be  very 
diflScult  to  look  at  Exhibit  11  and  take  them  up. 

Q.  Take  the  total  additions? 

A.  That  is  right. 

Q.  Mr.  Harbaugh,  did  you  make  some  study  with  respect 
to  other  methods  of  handling  services  on  customers’ 
premises? 

A.  Yes,  sir. 

Q.  I  believe  you  testified  that  you  worked  in  the  Central 
of  New  Jersey  Gas  case? 

A.  New  Jersey  Central  Power  and  Light  case;  yes,  sir. 

Q.  What  was  the  fact  in  connection  with  that  company 
as  to  their  handling  of  services  on  customer  premises? 

Mr.  Stevens:  Excuse  me.  Is  this  to  test  the  experience 
of  the  witness ;  or  what  is  the  purpose  of  this,  Mr.  Roberts  ? 

Mr.  Roberts:  The  purpose  is  to  show  that  other 

1346  and  enlightened  companies  have  been  seriously  con¬ 
sidering  the  reduction  in  the  promotion,  merchan¬ 
dising,  and  servicing  that  they  perform  within  the  fixed 
gas  rate. 

By  Mr.  Roberts: 

Q.  In  the  case  of  that  company,  under  the  jurisdiction 
of  the  New  Jersey  Commission - 
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Mr.  Stevens:  I  would  like  to  reserve  a  motion  to  strike 
this  line  of  testimony.  I  don’t  think  at  the  moment  it  has 
any  bearing  on  this  proceeding. 

Chairman  Flanagan;  It  has  no  bearing  on  our  consider 
ation  of  this  Washington  Gas  Light  Company  case.  !  The 
motion  is  granted. 

Mr.  Roberts:  We  respectfully  state  that  under  the  ruling 
of  the  New  Jersey  Board  of  Utilities  Commissioners,  a 
gas  company  engaged  in  serving  gas  under  the  same  or 
similar  circumstances  as  this  company,  and  approaching 
natural  gas  use,  has  completely  terminated  all  except  emer¬ 
gency  and  leak  service  to  customers  for  free  and  has  com¬ 
pletely  eliminated  its  appliance  business,  with  a  great  sav¬ 
ing  in  operating  cost. 

Commissioner  Lauderdale:  You  say  it  has  done  |that, 
or  is  contemplating  doing  it? 

Mr.  Roberts :  It  has  done  that.  It  has  been  doing  i[t  for 
several  years. 

Does  the  ruling  also  apply  to  other  cities? 

Chairman  Flanagan:  Yes. 

1347  Mr.  Roberts:  The  Commission  is  not  interested 
in  the  action  of  other  companies  in  this  inattei|*? 

Chairman  Flanagan:  No. 

By  Mr.  Roberts: 

Q.  With  respect  to  Exhibit  40,  I  will  ask  you  to  |tum 
to  page  2  and  state  the  use  of  that  page.  Page  2  ii  en¬ 
titled  “Analysis  of  Interest,  Dividends,  and  Earned  Sur¬ 
plus”? 

A.  That  is  right.  Pages  2  and  3  are  for  the  years  1943 
to  1948,  inclusive,  and  are  merely  an  analysis  of  the 
surplus  account.  It  is  taken  directly  from  the  annual  re  port, 
and  the  amounts,  I  think,  are  very  obvious  from  the  captions. 

The  only  difficult  part  is  the  description  of  the  suiplus 
transactions,  and  that  is  described  directly  as  it  is  recoi'ded. 
It  is  merely  there  for  comparison  with  the  top  schedule, 
which  is  the  basic  exhibit. 

Q.  In  the  first  column  of  page  2,  there  is  a  date,  1942 
and  1943,  Mr.  Harbaugh. 

A.  The  1942  date  is  to  set  up  the  first  balance,  over 
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1348  on  ‘‘Balance  end  of  year  credit.” 

Q.  That  is  its  only  use? 

A.  That  is  its  only  use.  From  there  on  in,  the  analysis 
pertains  to  ’43  and  the  years  later.  The  attached  sheets 
to  those  are  footnotes.  The  two  pages  of  writing  are  foot¬ 
notes  which  pertain  to  the  two  explanatory  or  historical 
sheets  behind  the  basic  exhibit.  You  will  notice  that  every 
so  often  there  are  little  letters  in  parentheses,  like  “(A)” 
under  the  year  1945,  under  “long  term  debt.”  The  foot¬ 
notes  merely  explain  what  the  transaction  was.  It  is  there 
for  comparison  purposes  with  the  face  exhibit.  There  I 
picked  up  four  typographical  errors  which  I  would  like  to 
call  attention  to,  so  that  they  could  be  corrected. 

Mr.  Stevens:  These  were  on  page  4? 

The  Witness:  No,  this  is  the  first  explanatory  sheet,  sir. 

By  Mr.  Roberts : 

Q.  Let’s  number  the  sheet  headed  “Analysis  of  Interest, 
Dividends  and  Earned  Surplus,  Years  Ended  December 
31,  1943  through  December  31,  1948,”  the  second  of  such 
pages,  as  page  No.  3;  the  first  explanatory  page,  “notes 
pertaining  to  analysis  of  interest,  dividends  and  earned 
surplus,”  and  so  forth,  as  page  No.  4;  and  page  2  of  those 
notes  as  page  No.  5. 

A.  All  right,  sir. 

1349  Q.  Will  you  give  your  corrections,  please,  Mr. 

Harbaugh? 

A.  On  page  2  as  numbered,  the  year  1944,  the  column 
heading  on  the  right  “net  accretion,  credit” - 

Mr.  Harrison:  What  page  is  that,  and  what  column? 

The  Witness :  The  page  has  been  numbered  2. 

Mr.  Roberts:  Second  last  column. 

The  Witness:  Next  to  the  last  column  on  the  right,  “net 
accretion,  credit”  for  the  year  1944.  The  parentheses 
should  be  completed  in  front  of  the  “6”.  You  will  notice 
there  is  a  parenthesis  after  the  “15”.  You  follow  it? 

1945,  column  under  the  general  caption  “interest”  in  the 
column  entitled  “total,”  the  thousand  dollar  figures  which 
read  “791”  should  be  corrected  to  read  “828”. 


365 


Colonel  Whitesell:  Where  is  that? 

The  Witness:  On  the  same  page,  sir,  in  the  year  1945, 
under  the  general  caption  of  “interest,’^  the  column  en¬ 
titled  ‘‘total/’ 

In  the  thousand  dollar  bracket,  the  figures  “791”  should 
be  changed  to  read  “828”. 

By  Mr.  Roberts : 

Q.  So  that  that  correct  total  is  $828,560.39? 

A.  That  is  correct,  sir. 

On  the  page  that  has  been  numbered  3,  in  the  year  1947, 
under  the  general  caption  of  “dividends,”  in  the 

1350  column  entitled  “preferred  stock,”  the  amount  read¬ 
ing  $440,000.01  should  be  changed  to  read  “$44|),- 

030.01.”  Change  the  central  zero  to  a  3.  And  in  the  ye^r 
1948,  under  the  general  caption  “interest,”  in  the  specipc 
column  “long-term  debt,”  the  “(b)”  should  be  changed  to 
a  capital  “  (B)  ”. 

As  I  said,  those  sheets  are  merely  a  gone-together  analysis 
of  the  surplus  account  as  it  appears  in  the  annual  report 
for  purposes  of  comparison  with  the  top  exhibit  schedule. 

Q.  In  sheet  2,  before  you  leave  it,  Mr.  Harbaugh,  I  notice 
that  the  earned  surplus  as  reported  for  the  initial  year, 
1942,  of  $5,400,296.47,  has  actually  gone  down  by  the  time 
you  get  to  the  end  of  1945,  notwithstanding  the  earnings 
of  the  Company  in  the  intervening  period. 

A.  That  is  correct,  sir. 

Q.  Is  there  any  other  explanation  for  that  in  additiem 
to  the  million  and  a  quarter  a  year  for  interest  and  the 
$1,100,000,  roughly,  each  year  for  dividends,  that  the  Coih- 
pany  paid? 

A.  You  will  find  that  in  the  year  1945  there  were  a 
multitude  of  other  surplus  transactions  which  assisted  in 
dropping  that  surplus  account  down.  There  was  a  redem];)- 
tion  under  premiums  interest  of  4  per  cent  bonds,  of  the  3% 
per  cent  bonds,  and  the  SVo  per  cent  mortgage  bonds.  Thefe 
was  capital  stock  expense  taken  out  of  surplus.  There 

1351  was  an  exchange  in  redemption  premium  on  the  five 
dollar  preferred  stock,  and  various  other  items  that 
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are  already  listed  there ;  giving  you  a  reduction  of  surplus 
for  that  year  of  $242,753.55. 

Q.  And  on  the  next  page,  in  1948,  you  find  the  credit  which 
we  previously  mentioned,  of  $352,350? 

A.  That  is  right,  sir.  It  is  keyed  to  footnote  (D).  That 
is  on  the  following  pages. 

Q.  The  Company  has  carried  to  its  own  earned  surplus 
the  adjustments  resulting  from  income  tax  in  1946? 

A.  That  is  correct,  sir. 

Q.  Do  you  see  any  charges  for  adjustments  of  securities 
to  capital  surplus? 

A.  I  see  a  capital  stock  expense  there. 

Q.  Charged  to  earned  surplus? 

A.  That  is  correct,  sir. 

Chairman  Flanagan :  Do  you  find  anything  in  that  chart 
to  criticize,  Mr.  Harbaugh? 

The  Witness :  I  was  just  noting  its  existence,  sir.  These 
were  taken  otf  the  annual  reports. 

By  Mr.  Roberts : 

Q.  Its  existence  and  the  amounts? 

A.  That  is  right,  sir. 

Q.  Page  4,  Mr.  Harbaugh.  Does  that  require  any  explana¬ 
tion? 

A.  I  don’t  believe  so.  They  are  merely  footnotes 
1352  which  describe  the  keys  to  which  they  were  put. 

Q.  You  heard  the  suggestion  with  respect  to  this 
accrual  for  meter  maintenance,  that  the  Commission  took 
that  into  account  in  considering  rates  for  the  succeeding 
year? 

A.  I  am  aware  of  that. 

Q.  You  have  taken  the  result  of  the  rates  in  both  revenue, 
expense,  and  surplus,  regardless  of  how  they  were  fixed; 
is  that  correct? 

A.  That  is  correct,  sir. 

Q.  And  were  they  always  sufficient  to  yield  all  interest, 
preferred  stock  dividends,  and  common  stock  dividends? 

A.  To  the  best  of  my  knowledge  they  were. 
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Q.  Mr.  Harbaugh,  you  were  to  pick  off  information  fi'om 
the  annual  reports  with  respect  to  services  on  customer 
premises  ?  j 

A.  Yes,  sir.  ! 

Q.  Will  you  please  read  those  into  the  record?  | 

A.  The  amounts  picked  off  on  the  services  for  custoiher 
premises,  which  are  in  line  114  of  Schedule  450  are,  tor 
the  years — I  will  read  the  years  and  the  amounts — 1^40, 
$360,545.64;  1941,  $361,664.94;  1942,  $373,129.66;  1943, 
$360,196.52;  1944,  $334,683.61 ;  1945,  $333,451.29;  1946,  $4^6,- 
174.92 ;  1947,  $734,921.25 ;  1948— it  looks  like  $800,688.80^ 

I 

Mr.  Roberts;  Thank  you.  I  think  that  compleites 
1353  the  description  we  care  to  make,  and  we  submit  jthe 
witness  for  cross  examination. 

Mr.  Stevens:  We  should  like,  Mr.  Chairman,  with  y(|)ur 
indulgence,  to  ask  some  preliminary  questions,  designed  to 
test  the  qualifications,  and  to  explain  the  issues  invoh^ed 
here,  so  that  we  can  understand  your  exhibits,  Mr.  Har¬ 
baugh. 

Chairman  Flanagan :  Proceed. 

Commissioner  Lauderdale:  Would  you  mind  speaking 
just  a  little  louder? 

Mr.  Stevens:  Surely. 

Cross  examination. 

By  Mr.  Stevens : 

Q.  Mr.  Harbaugh,  you  stated  that  you  are  a 
of  Rutgers? 

A.  That  is  right,  sir. 

Q.  What  year  did  your  graduate  from  Rutgers? 

A.  1948,  sir. 

Q.  1948? 

A.  That  is  correct,  sir. 

Q.  And  had  you  been  employed  in  any  of  the  work  tljat 
vou  have  been  describing  before  1948? 

A.  Before  the  war,  I  was  working  mostly  in  transporta¬ 
tion  utilities  as  a  more  or  less  minor  person  in  the  office  |of 
a  transportation  consultant,  an  I.C.C.  practitioner.  Duripg 
the  war  I  was  in  the  Army,  and  following  the  cesda- 
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1354  tion  of  European  hostilities,  I  was  made  Governor 
of  an  area  in  Italy  in  the  Military  Government. 

Q.  I  am  not  asking  you  for  your  war  record. 

A.  I  am  going  to  explain  my  background  in  public  utili¬ 
ties,  if  you  don^t  mind,  sir. 

Q.  Go  ahead. 

A.  And  connected  with  that  duty  was  the  responsibility 
of  reestablishing  communications,  reestablishing  water 
supply,  reestablishing  the  currency  in  the  area,  and  gen¬ 
erally  taking  care  of  the  economic  conditions  of  the  area. 
Now,  transportation  was  the  principal  problem.  Electrical 
supply  was  another  problem  that  we  had  to  take  care  of. 

Following  that,  I  worked  again  in  transportation,  part 
time,  while  I  was  going  to  school.  And  following  my  first 
year  in  school  I  was  made  a  special  instructor  on  this 
faculty,  teaching  economic  history  and  geopolitics,  which 
was  involved  to  a  great  extent  with  the  principles  of  public 
utility  management  and  regulation,  being  a  pertinent  part 
of  that  kind  of  a  subject. 

Q.  Surely.  Now,  I  would  like  to  go  back  over  that,  if 
I  may,  in  detail. 

A.  Certainly. 

Q.  Tell  me,  with  whom  were  you  associated  prior  to  your 
graduation  from  high  school? 

A.  Prior  to  my  graduation  from  high  school? 

1355  Q.  When  did  you  graduate  from  high  school? 

A.  1940. 

Q.  And  you  entered  the  Army  when? 

A.  1942. 

Q.  And  what  were  you  doing  between  1940  and  1942? 

A.  First  I  worked  as  a  blueprinter’s  apprentice,  and  then 
I  went  to  work  as  a  traffic  rate  clerk,  and  from  there  I  went 
into  loss  and  damage  claims  work  in  transportation. 

Q.  In  the  employ  of  whom? 

A.  Robert  deKroyft. 

Q.  And  where  was  his  office  ? 

A.  His  office  at  that  time  was  in  the  Chamber  of  Com¬ 
merce  Building  in  Newark,  New  Jersey. 

Q.  And  in  that  connection  you  were  doing  what  sort  of 
work  in  connection  with  transportation? 
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A.  It  was  freight  rates,  mostly;  also  loss  and  damage 
work.  And  we  were  partially  engaged — after  the  war,  this 
was,  in  1940 - 

Q.  I  am  just  speaking  of  the  time  between  1940  and  1942. 

A.  That  was  the  time  between  1940  and  1942. 

Q.  You  were  a  clerk  in  his  office  in  that  time? 

A.  Yes,  I  guess  you  would  call  it  that. 

Q.  Well,  you  had  just  graduated  from  high  school. 

A.  That  is  correct,  sir. 

Q.  And  you  were  working  on  various  assignments 
1356  research  assignments,  that  were  given  to  you? 

A.  No,  it  was  tariff  work  and  pool  car  operations, 
among  other  things. 

Q.  And  what  sold  of  work  did  you  do  for  Mr.  De  Kroyft? 
Just  exactly  what  did  you  do  ?  Did  you  make  investigations 
of  facts  ? 

A.  I  worked  on  freight  rates  for  loss  and  damage  claims, 
overcharges  and  short-charges,  collecting  shipments  tor 
movements  in  freight  cars,  pool  cars,  and  work  of  that  Ma¬ 
ture. 

Q.  And  Mr.  de  Kroyft ’s  clients  were  railroads,  or 
shippers? 

A.  Mostly  shippers. 

Q.  You  worked  on  adjustment  of  claims? 

A.  I  think  we  had  one  truck  company.  I  don’t  recall 
which  one  it  was  now. 

Q.  What  is  the  date  of  your  birth?  When  were  you  boim? 

A.  The  twentieth  of  August,  1921. 

Q.  So  that  when  you  went  to  work  for  him  you  were  nine¬ 
teen? 

A.  Just  about. 

Q.  And  you  went  into  the  Army  when  you  were  twenty- 
three  ? 


A.  No,  sir,  if  I  went  into  the  Army  in  1942, 1  was  twenty 
at  the  time. 

Q.  You  were  twenty  when  you  went  into  the  Army? 

A.  I  think  so.  It  was  early  in  the  year. 

1357  Q.  Youleft  the  Army  in  what  year? 

A.  I  beg  your  pardon,  sir? 

Q.  You  left  the  Army,  were  discharged  from  the  Army,  in 
what  year? 
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A.  1946,  January. 

Q.  And  what  did  you  do  upon  your  discharge! 

A.  I  went  to  work  full  time  with  Mr.  de  Kroyft  up  until 
September  of  1946. 

Q.  You  went  to  work  from  the  time  you  were  discharged 
up  to  September,  1946,  for  whom! 

A.  Mr.  de  Kroyft,  the  same  person. 

Q.  The  same  person.  And  then  what  did  you  do! 

A.  I  entered  college. 

Q.  You  entered  Rutgers! 

A.  That  is  right,  sir,  as  a  freshman. 

Q.  And  you  attended  Rutgers  from  1946  until  the  spring 
of  1948! 

A.  No,  until  October  of  1948.  I  graduated  in  two  years, 
with  a  Phi  Beta  Kappa. 

Q.  And  you  got  your  Bachelor  of  Arts  degree? 

A.  That  is  right,  sir.  I  also  did  a  little  extra  work,  and 
for  one  year  was  a  special  member  of  the  faculty  during 
that  period. 

Q.  Yes,  I  understand,  I  think  you  testified  to  that.  Now, 
that  was  in  the  fall  of  1948.  What  did  you  do  then? 
1358  A.  I  came  to  Washington  and  assumed  a  position 
as  Executive  Secretary  with  Associated  Professional 
Services. 

Q.  Since  your  graduation  from  Rutgers,  then,  substan¬ 
tially  you  have  been  employed  by  Associated  Professional 
Services;  is  that  correct? 

A.  That  is  correct,  sir.  I  worked  for  them  part  time  from 
last  July  until  I  came  to  Washington,  on  the  preparation 
of  a  railroad  rate  case,  while  I  was  still  in  school. 

Q.  Working  for  whom? 

A.  Associated  Professional  Services ;  in  a  lesser  capacity, 
of  course. 

Q.  While  you  were  still  in  school? 

A.  That  is  correct,  sir. 

Q.  And  tell  me  in  general  what  you  have  been  doing  for 
Associated  Professional  Services  since  you  entered  their 
employ  in  1948,  Mr.  Harbaugh. 

A.  Could  you  make  your  question  a  little  more  specific, 
sir?  That  would  take  all  afternoon. 
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Q.  Well,  perhaps  you  can  summarize  for  us?  1 

A.  Yes,  I  can  summarize  quite  briefly.  I  have  been  "fork¬ 
ing  on  rates  cases  involving  railroads,  buses,  trucks,  gas 
companies,  and  to  a  certain  extent  telephone  companieb.  I 
have  been  working  on  service  cases  involving  railrdads, 
buses,  and  trucks.  I  prepare  statistical  data,  accounjting 
data,  conduct  personal  surveys  with  both  public  ber- 

1359  sons  and  selected  groups  of  persons,  direct  a  staff 
immediately  of  accountants,  statisticians,  any  par¬ 
ticular  technicians  that  have  to  be  hired,  and  the  clerical 
help,  and  run  a  production  department  on  the  side. 

Q.  Then  you  have  testified  in  what  cases,  Mr.  iar- 
baugb? 

A.  I  have  testified  in - 

Q.  Let  me  restrict  that,  if  I  may,  in  order  to  get  over  ^bis 
as  quickly  as  possible,  to  utility  cases  other  than  railroad 
cases. 

A.  Other  than  railroad  cases  ?  I  have  testified  in  the  bus 
case  for  establishing  service  between  Washington,  Dj  C. 
and  Atlantic  City. 

Q.  What  was  that?  A  rate  case? 

A.  A  service  case,  sir.  I  testified  in  a  rate  case  involving 
the  telephone  company.  Northwestern  Bell,  in  the  State  of 
South  Dakota,  and  in  the  Jersey  Central  Power  and  Light 
gas  case,  gas  rate  case,  in  New  Jersey,  early  in  this  yeai[. 

Mr.  Roberts:  The  question  was  confined  to  testimony, 
was  it  not,  Mr.  Stevens? 

Mr.  Stevens :  Yes,  it  was. 

By  Mr.  Stevens : 

Q.  Now,  tell  me,  Mr.  Harbaugh.  You  are  the  Executive 
Secretary  of  Associated  Professional  Services? 

A.  That  is  correct,  sir. 

Q.  And  that  is  a  partnership  and  not  a  corpora- 

1360  tion? 

A.  That  is  correct,  sir. 

Q.  And  are  you  the  senior  employee  of  that  organization? 

A.  I  believe  so.  ! 

Mr.  Roberts :  You  mean  in  age?  j 

The  Witness ;  If  you  mean  in  age,  no.  i 
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By  Mr.  Stevens : 

Q.  Well,  are  you  the  managing  director  of  the  organiza¬ 
tion? 

A.  That  is  correct,  sir. 

Q.  Do  you  know  when  it  was  formed? 

A.  It  was  formed  before  I  came  with  it.  I  don’t  happen 
to  know. 

Q.  And  the  owners  of  the  business  are  what  persons? 

A.  I  believe  that  is  already  in  the  record. 

Q.  I  am  asking  you  the  question. 

A.  William  A.  Roberts  and  Charles  B.  Mclnnis. 

Q.  And  where  are  the  offices  of  that  organization? 

A.  They  are  in  Room  419  of  the  Mayflower  office  building. 

Q.  Is  that  the  office  of  the  firm  of  Roberts  &  Mclnnis? 

A.  No,  sir,  it  is  not.  I  have  a  separate  office. 

Q.  It  is  not  on  the  same  floor? 

A.  It  is  on  the  same  floor,  but  it  is  separate  and  com¬ 
pletely  detached.  I  have  three  rooms. 

Q.  But  you  do  have  adjacent  offices,  I  take  it? 

A.  They  aren’t  very  far  away.  It  is  only  down 
1361  the  hall  about  fifty  feet.  I  might  add,  if  you  would 
like  to  know,  that  it  is  only  recently  that  we  have 
been  so  conveniently  arranged.  Prior  to  that,  my  office  was 
five  blocks  away  in  a  different  building,  but  it  took  too 
much  time  to  go  back  and  forth. 

Q.  What  do  you  mean  by  saying  “so  conveniently 
arranged”? 

A.  We  have  a  good  deal  of  work,  and  we  have  to  have 
counsel  quite  regularly,  and  I  had  to  go  back  and  forth  four 
or  five  times  a  day,  or  else  run  up  a  terrific  telephone  bill. 

Q.  Do  I  understand  that  all  of  your  work  is  with  the 
firm  of  Roberts  &  Mclnnis? 

A.  Not  by  any  means.  Just  a  lot  of  it;  that  is  all.  We 
have  a  good  many  cases  which  don’t  bother  Roberts  & 
Mclnnis  at  all.  The  telephone  case  I  cited  out  in  South 
Dakota  is  a  case  in  point. 

Q.  And  you  were  retained  by  whom  in  that  case? 

A.  I  was  retained  by  the  Farmers  Union  and  the  Junior 
Chamber  of  Commerce  of  the  State  of  South  Dakota.  The 
counsel  was  a  member  of  the  State  Legislature. 
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Q.  And  Roberts  &  Mclnnis  had  no  connection  with  tiiat 
case? 

A.  They  were  not  counsel  in  the  case. 

Q.  Did  they  have  any  connection  with  the  case? 

A.  Yes,  I  believe  a  man  from  Tennessee  who  was  asso¬ 
ciated  distantly  with  the  firm  was  up  there  as  advis  er 

1362  to  the  Commission.  He  had  nothing  to  do  with 
our  case. 

Q.  But  when  you  mentioned  the  convenience  of  being  in 
the  office,  you  meant  tliat  you  were  convenient  to  your  coun¬ 
sel? 

A.  That  is  correct.  I  have  to  have  a  lawyer  for  a  Jot 
of  things. 

Q.  I  beg  pardon  ? 

A.  I  have  to  have  a  lawyer  for  a  lot  of  things. 

Q.  Do  you? 

A.  Yes,  sir.  Such  as  to  ask  the  opposition  for  material. 

Q.  I  see.  Let  us  follow  that  for  just  a  minute. 

What  do  you  mean  by  ‘‘such  as  toi  ask  the  opposition  for 
material’^? 

A.  Well,  I  can  use  a  perfectly  good  illustration.  The  re 
was  a  time,  I  believe,  on  the  record,  if  my  memory  doesn’t 
fail  me,  when  the  Company  was  requested  to  supply  data  as 
to  sales  promotion  expense  as  it  was  incurred  and  how  it 
was  allocated,  including  the  portion  allocated  to  merchsn- 
dising  and  jobbing.  At  the  time  when  presumption  of  the 
hearing  was  drawing  nigh,  I  still  had  no  particular  infor¬ 
mation,  so,  naturally,  the  proper  thing  to  do  is  to  ask  the 
attorney  in  the  case  to  handle  my  request  as  to  where  it  was 
and  how.  It  would  be  grossly  improper  for  me  to  go  charg¬ 
ing  around  trying  to  get  it  on  my  own, 

Q.  Now,  tell  me,  Mr.  Harbaugh,  When  was  the 

1363  firm  of  Associated  Professional  Services  employed 
in  this  case? 

A.  June  some  tune. 

Q.  Well,  was  it  the  early  part  of  June  or  the  latter  pfi,rt 
of  June? 

A.  I  don’t  really  recall  the  date.  I  could  supply  it  if  you 
would  like. 

Q.  Will  you  do  that? 

A.  Certainly. 
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Q.  And  what  was  the  nature  of  that  retainer?  Would  you 
care  to  state? 

Commissioner  Lauderdale:  What  was  that? 

By  Mr.  Stevens: 

Q.  What  was  the  nature  of  that  retainer?  Were  you  re¬ 
tained  by  Roberts  &  Mclnnis,  or  by  some  independent  or¬ 
ganization? 

A.  I  was  retained  by  the  Gas  Consumers  and  Independent 
Appliance  Dealers  Association. 

Q.  And  they  a  re  the  client? 

A.  That  is  right,  sir. 

Q.  And  your  bills  go  directly  to  that  client? 

A.  Yes,  sir. 

Q.  And  how  did  that  employment  come  about?  Did  they 
come  to  you? 

Mr.  Roberts:  May  it  please  the  Commission,  is  this  re¬ 
lated  to  qualification?  I  don’t  have  any  objection, 
1364  but  the  Commission  is  very  patient  during  this  long 
discussion. 

Chairman  Flanagan :  No,  that  is  not  related  to  qualifica¬ 
tion,  certainly. 

Mr.  Harrison :  I  think  we  would  like  to  hear  both  the  wit¬ 
ness  and  counsel.  They  are  very  difiicult  to  hear. 

Mr.  Stevens :  I  will  try  to  speak  louder.  I  believe  we  have 
both  been  speaking  too  low. 

Bv  Mr.  Stevens: 

Q.  Tell  me,  Mr.  Harbaugh,  you  think  you  were  retained 
in,  say,  the  middle  of  June,  1949? 

A.  I  said  in  June,  sir.  I  don’t  recall  the  date,  and  I 
agreed  to  supply  it,  I  believe. 

Q.  Fine.  Now,  what  did  you  do  then,  when  you  began 
your  work?  What  was  the  way  in  which  you  organized  it? 

A.  Tlie  first  thing  I  did  was  to  study  the  problem. 

Q.  And  you  discussed  the  matter  with  your  counsel? 

A.  No,  I  studied  the  problem  myself. 

Q.  After  discussing  it  with  your  client? 

A.  The  client  gave  me  his  problem,  and  I  sat  down  and 
started  to  work  on  it. 
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Q.  And  how  long  were  yon  occupied  on  this  endeavor  V 

A.  I  didn’t  bring  my  diary  with  me.  I  can’t  really  tell 
you  specifically. 

Q.  I  think  you  testified  this  morning  that  you  went  some¬ 
where  along  into  August. 

1365  A.  You  mean  in  what  particular  phase  of  the  wo  rk, 
sir? 

Q.  In  the  entire  preparation  of  your  case  for  testimony, 

A.  I  didn’t  say  that  at  all,  this  morning,  sir. 

Q.  I  am  sorry.  What  I  am  trying  to  do  is  to  give  you 
the  question,  Mr.  Harbaugh,  and  if  I  have  misconstrued  your 
answer,  of  course,  you  can  correct  it. 

A.  Yes.  I  apologize  if  I  have  not  made  myself  clear. 
From  the  time  I  start  this  case,  Mr.  Stevens,  until  the  ca  se 
is  closed,  I  don’t  stop  working  on  it.  Does  that  ansver 
your  question? 

Q.  In  other  words,  all  of  your  time  is  devoted  to  tliis 
case? 

A.  Not  all  of  my  time,  no,  sir.  I  merely  say  I  don’t  stjp 
working  on  it.  In  an  outfit  like  ours,  where  there  is  not  the 
great  source  of  capital  behind  it  as  there  is  behind  othe;rs, 
you  can’t  afford  to  work  on  one  case  at  a  time. 

Q.  Now,  tell  me  how  many  people  are  employed  in  your 
organization? 

A.  At  present  there  are  six. 

Q.  And  you  had  approximately  six  throughout  this  period 
from  June  on? 

A.  Oh,  it  varied. 

Q.  Varied  from  what  to  what? 

A.  Sometimes  as  low  as  four,  and  once  in  a  while  we  have 
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1366  Q.  Four  to  six  full  time  employees?  I 

A.  Well,  we  don’t  have  full  time  employees  all  tjie 
time,  sir.  Our  staff  basically  is  a  small  staff,  around  whi^ 
we  build  a  crew  for  the  particular  job,  and  when  that  crew 
has  served  its  purpose,  of  course, — They  understand  that 
theirs  is  a  temporary  job.  We  can’t  afford  to  carry  a  lar:^e 
overhead  staff  on  the  kind  of  work  we  have  to  do.  It  would 
be  economic  suicide. 
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Q.  Mr.  Harbangh,  I  would  like  to  show  you  a  photostatic 
copy  of  a  paper  which  has  been  furnished  to  us,  which  has 
been  headed - 

Mr.  Boberts:  This  is  not  in  the  record.  I  object  to  its 
introduction  or  its  being  read  into  the  record.  It  was  sup¬ 
plied  at  the  request  of  the  Commission  so  that  the  Company 
could  be  informed.  We  do  not  offer  it  in  evidence,  and  we 
object  very  strenuously  to  the  Company  taking  advantage 
of  the  copy  that  came  into  its  possession  to  get  it  in  evidence. 

Chairman  Flanagan;  You  say  it  was  furnished  at  the 
request  of  the  Commission? 

Mr.  Boberts :  Yes,  sir. 

Mr.  Stevens ;  May  I  finish  what  I  was  going  to  say  ?  Then 
there  can  be  an  objection  to  my  question. 

1367  By  Mr.  Stevens: 

Q.  I  show  you  a  photostatic  copy  of  a  paper  entitled  “Gas 
Consumers  and  Independent  Appliance  Dealers  Membership 
List,*’  which  purports  to  create  Mr.  George  C.  Webster  as 
trustee,  and  I  ask  you  first  whether  you  have  ever  seen  this 
document  or  a  copy  of  it  before. 

Mr.  Boberts:  I  object  to  the  examination  with  respect 
to  the  document. 

The  Commission’s  practice  is  not  to  permit  inquiry  into 
the  membership  or  the  individuals  who  participated  as 
interveners  in  matters  of  rates.  It  was  given  to  counsel 
with  the  understanding  that  it  would  not  be  put  in  evidence. 

Mr.  Stevens :  The  understanding  with  whom  ? 

Mr.  Boberts :  With  me. 

Mr.  Harrison:  I  don’t  think  counsel  has  any  right  to 
decide  what  would  or  would  not  go  in  evidence,  in  any¬ 
thing  related  to  this  hearing.  I  was  certainly  not  con¬ 
sulted  about  the  matter. 

Mr.  Boberts :  Copy  was  sent  to  you  at  your  request  after 
the  Company  got  it. 

Commissioner  Lauderdale :  What  was  the  objection? 

Mr.  Boberts :  The  objection  is  to  the  enumeration  of  the 
names  of  individuals  who  supplied  funds  to  the  trustee 
to  employ  counsel.  We  are  going  to  put  Mr.  Webster  on  the 
stand.  He  can  be  examin^  fully  and  completely.  But 
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1368  to  ask  Mr.  Harbaugh  about  something  as  to  wiiidi 
Mr.  Harbaugh  has  already  testified  was  not  his  ton- 

cern — It  is  my  concern,  and  I  object  to  counsel  inquiring  j[nto 
the  relationship  mth  clients  and  using  papers  for  that  ]3ur- 
pose. 

Mr.  Stevens:  I  am  not  going  into  the  question  of  the 
relationship  with  clients.  I  am  asking  Mr.  Harbaugh,  wLo  is 
here  under  oath,  whether  or  not  he  has  ever  seen  this  pgper 
or  a  copy  of  it.  Have  you  any  objection  to  his  answeiing 
that? 

Mr.  Roberts :  Yes.  Because  I  know  it  is  preliminary  to  a 
series  of  other  questions.  The  whole  matter  is  not  pertinent. 

Chairman  Flanagan :  Mr.  Roberts,  as  I  recall  it,  the  Com¬ 
mission  asked  for  that  list  in  order  to  judge,  or  be  ^ble 
to  judge,  as  to  the  representation  which  Mr.  Webster 
claimed  as  a  party  in  this  proceeding. 

Mr.  Roberts:  That  is  my  understanding. 

Chairman  Flanagan :  It  seems  to  be  perfectly  proper  1  hat 
we  have  asked  for  it  and  that  it  should  be  a  part  of  this 
record.  How  are  we  to  judge  that  Mr.  Webster  does  ]*ep- 
resent  those  that  you  as  counsel  claim  he  does  without  such 
a  list? 

And,  incidentally,  counsel  is  mistaken  when  he  says  we 
have  not  inquired  into  the  background  of  those  who  have 
appeared  before  this  Commision.  We  have  done  it;  v[ery 
much  so. 

Mr.  Roberts:  I  didn’t  say  “into  the  background.” 

1369  I  said ;  into  the  membership  of  an  organization  wliich 
appears  before  this  Commission. 

Chairman  Flanagan:  We  have  questioned  membership 
statistics  also.  I  do  not  understand  why,  if  these  parties 
were  willing  to  appoint  Mr.  Webster  as  their  representative, 
there  should  be  any  secrecy  about  who  they  are. 

Mr.  Roberts :  The  reason,  Mr.  Chairman,  is  very  simple. 
The  Gras  company,  with  its  tremendous  control  of  the  serv¬ 
ices  and  of  the  people  who  purchase  gas,  its  tremendous 
influence  \vith  the  equipment  suppliers,  is  in  a  positioiji  to 
take  retributive  action  against  these  plumbers  and  dealers, 
and  we  have  every  reason  to  believe  that  they  would,  Wd 
that  they  would  be  punished  for  coming  down  before  |his 
Commission  and  trying  to  present  evidence. 
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Mr.  Stevens :  Mr.  Chairman,  I  ask  that  that  statement  be 
stricken  from  the  record. 

Mr.  Roberts :  That  is  my  statement. 

Mr.  Stevens :  It  is  improper  in  the  first  place,  and  in  the 
second  place  the  membership  list  has  been  in  the  hands  of 
the  Gas  company  for  several  weeks,  so  that  the  statement 
of  counsel  is  entirely  improper.  I  ask  that  it  be  stricken 
from  the  record. 

Mr.  Roberts:  That  is  my  statement,  and  my  statement 
goes  beyond  that.  I  will  state  that  they  have  approached  a 
great  many  people  who  were  prepared  to  participate 
1370  in  this  effort^  and  since  that  time  the  people  have 
withdrawn.  We  will  produce  sworn  testimony  to  that 

effect. 

Mr.  Stevens :  I  ask  also  that  that  statement  be  stricken 
from  the  record. 

Chairman  Flanagan:  You  insist  that  statement  remain 
in  the  record? 

Mr.  Roberts:  That  is  right.  It  is  neither  impertinent 
nor  vulgar  nor  in  any  other  wise  susceptible  of  being 
stricken. 

Chairman  Flanagan :  The  motion  to  strike  is  denied.  With 
regard  to  this  list,  I  see  no  reason  why  that  should  not  be 
used  in  substantiation  of  the  representation  of  Mr.  Webster. 
Now,  as  to  the  questions  to  this  witness  pertaining  to 
that  list,  that  is  something  else. 

•  •••••• 

1410  By  Mr.  Stevens: 

Q.  In  other  words,  Mr.  Harbaugh,  our  difference  there 
revolves  purely  and  simply  around  the  question  as  to 
whether  or  not  your  theory  is  correct  that  production  prop¬ 
erty  or  such  part  of  production  property  as  you  have  de¬ 
ducted  should  actually  be  deducted  from  the  rate  base  in 
fixing  the  rates;  is  that  correct? 

A.  I  don^t  quite  get  the  connection. 

Mr.  Stevens :  Strike  the  question. 

By  Mr.  Stevens: 

Q.  Turning  again  to  Exhibit  39,  Mr.  Harbaugh,  can  you 
tell  me  where,  in  subsequent  pages,  you  use  the  figure  of 
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$10,500,257.40  which  is  entitled  “Reserve  Requirement”? 
Will  you  also  tell  me  where  you  use  the  figure  of  $4,295,- 
885.12. 

A.  I  don’t  use  them  any  other  place. 

Q.  What  is  their  purpose  here  ? 

1411  Mr.  Roberts:  Excuse  me - 

The  Witness :  Isn’t  that  clear  from  the  caption,  si  r? 

By  Mr.  Stevens: 

Q.  Do  you  mean  to  tell  me  that  you  don’t  use  the  resjilt 
of  that  item  anywhere? 

Mr.  Roberts :  Now,  that  is  a  different  question.  It  is  an 
entirely  different  question. 

Mr.  Stevens :  I  am  not  trying  to  be  technical  here.  I  am 
just  trying  to  find  out  the  answer. 

By  Mr.  Stevens :  j 

Q.  MTiat  you  are  saying  to  me  now  is  that  you  do  ube 
the  figure  of  $6,204,37*2.28;  is  that  right?  | 

A.  For  purposes  of  comparison,  only.  | 

Q.  Where  is  that  used?  I 

A.  It  may  be  compared  with  page  6  of  that  same  exhibit, 
and  it  may  be  compared  with  the  data  set  out  in  Exhibit  40, 
the  top  schedule. 

Q.  It  doesn’t  appear  on  page  6,  does  it? 

A.  No,  sir,  it  doesn’t  appear  anywhere  else. 

Q.  Is  it  used  anywhere  else? 

A.  It  is  not  set  down  anvwhere  else,  if  that  is  what  you 
mean.  j 

Q.  I  notice,  again  returning  to  Exhibit  39,  that  you  haveia 
figure  on  the  first  page  of  .$33,402,554.83,  which  is  the  total 
at  the  top  of  that  page.  I  ask  you,  turning  to 

1412  page  2  of  the  same  exhibit,  what  the  reconciliation 
is  between  that  figure  and  the  figure  of  $27,217,925.28, 

which  includes  land?  ! 

Now,  the  land  figure,  you  will  notice  of  $1,457,739.67  Us 
the  same  as  the  land  figure  shown  on  page  1. 

A.  That  is  correct,  sir. 
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Q.  Now,  how  do  you  reconcile  the  $25,760,185.61  with  the 
figure  of  $33,402,544.83? 

A.  The  figure  on  page  2  is  derived  from  the  Reserve  Re¬ 
quirement  study  as  a  separate  derivation.  Does  that  answer 
your  question? 

Q.  Well,  it  doesn’t.  I  take  it,  then,  that  the  figure  of 
$33,402,544.83  is  derived - 

A.  That  figure  is  derived  from  the  annual  report  to  which 
you  have  been  referring  sir. 

Q.  What  I  am  asking  you  is  this :  What  is  the  difference 
between  the  two ;  what  accounts  for  the  difference  between 
the  two  figures? 

A.  The  fact  that  the  reserve  requirement  study  excluded 
certain  property. 

Q.  You  mean  that  Column  B,  original  cost  as  at  31  Decem¬ 
ber,  1947,  excluded  certain  property? 

A.  The  figure  in  that  column  was  taken  exactly  as  set 
forth  in  the  reserve  requirement  study.  It  was  not  taken 
from  the  previous  page.  You  will  notice  that  the  note 
1413  down  at  the  bottom  explains  that. 

Q.  Yes,  I  understand.  Could  you  give  me  a  simple 
explanation  of  why  there  is  a  difference  and  what  is  the 
difference  between  the  figure  of  $31,944,805.16  and  $25,- 
760,185.61? 

A.  The  second  figure  doesn’t  encompass  as  much  prop¬ 
erty. 

Q.  But  they  are  from  the  same  basic  figures? 

Mr.  Roberts:  That  difference  is  only  $19,753,  if  you 
compare. 

Mr.  Stevens :  The  difference  is  some  $6,000,000. 

Mr.  Roberts:  The  difference  of  $6,000,000  on  the  first 
page,  Mr.  Stevens,  is  the  difference  taken  from  the  annual 
reports.  But  if  you  will  subtract  $27,217,925.28  from  $33,- 
402,544.83,  the  book  figure,  the  difference  will  be  $6,184,- 
619.22. 

Mr.  Stevens :  What  I  am  trying  to  find  out  is  what  pieces 
of  property  the  witness  has  excluded  in  Column  B  of 
page  2  which  are  included  in  the  over-all  figure  of  $33,402,- 
544-83,  appearing  on  page  1. 
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Mr.  Roberts :  And  be  bas  said  that  it  is  tbe  reserve  re¬ 
quirement  property  that  be  bas  excluded. 

Chairman  Flanagan:  I  don’t  tbink  that  is  exactly  tbe 
answer. 

By  Mr.  Stevens : 

Q.  Can  you  answer  that  question,  Mr.  Harbaugb? 

Mr.  Roberts:  Can  I  go  otf  tbe  record,  Mr.  C|iair 
man? 

1414  I  thought  be  wanted  to  know  how  to  reconcile  tbe 
difference  between  the  reserve  requirement  study 

and  the  total  on  books  as  reported. 

Mr.  Stevens :  I  am  trying  to  find  out  tbe  answer  tc'  tbe 
simple  question:  What  pieces  of  property  are  excluded  or 
left  out — and  use  any  words  you  wish — in  the  figure  of 
$25,760,185.61  which  are  included  in  tbe  figure  of  $31,!l44,- 
805.16. 

Mr.  Roberts:  Mr.  Chairman,  isn’t  it  clear  that  in  order 
to  answer  that  question  you  would  have  to  take  tbe  inventory 
of  tbe  entire  physical  plant  as  at  December  31,  1948  and 
name  each  single  item  that  constituted  East  Plant? 
Chairman  Flanagan:  No,  I  don’t  tbink  so. 

Mr.  Roberts :  He  said  tbe  property  that  is  not  continued 
in  use.  You  would  have  to  list  all  of  that.  I  don’t  Isnow 
w’hether  there  is  any  such  list  of  it  anywhere. 

Chairman  Flanagan:  I  tbink  you  are  making  it  a  little 
more  complicated  than  it  has  to  be. 

The  Commission  is  certainly  interested  in  any  such 
discrepancy  betw^een  a  book  figure  of  the  net  depreciable 
property  submitted  by  this  witness  and  immediately  there¬ 
after  a  rate  base  stated  at  original  cost  which  is  $5,000,000 
to  $6,000,000  lower  than  the  previous  figure. 

Mr.  Roberts:  He  has  already  stated  that  it  is  property 
that  is  not  to  be  continued  in  use. 

Chairman  Flanagan :  That  is  not  specific  enou^.  I 

1415  want  to  know  what  this  witness  has  excluded  from 
his  computation  of  the  original  cost  rate  base  for 

the  purpose  of  Exhibit  39,  page  2.  I  think  this  Comnis- 
sion  is  entitled  to  that,  regardless  of  what  the  requirei]|ient 
study  shows. 
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Mr.  Roberts:  May  I  ask  the  witness  a  question? 

Commissioner  Lauderdale:  May  I  ask  a  question  first: 
Is  it  a  fact  that  you  didn^t  make  any  separate  computation 
yourself? 

The  Witness:  The  fact  is,  Mr.  Lauderdale,  that  I  took 
the  reserve  requirement  study  from  the  beginning.  I  didn’t 
try  to  bring  it  up  from  the  books  of  1947  to  the  reserve 
requirement  study  as  of  January  1,  1948.  I  started  fresh. 

Commissioner  Lauderdale :  So  then,  as  a  matter  of  fact, 
you  did  not  make  any  investigation  on  your  own  to  deter¬ 
mine  w’hat  property  included  in  the  $33,000,000  rate  base 
was  not  included  in  the  $25,760,000  figure? 

Mr.  Stevens :  $31,000,000  is  the  comparative  figure. 

Commissioner  Lauderdale :  I  beg  your  pardon. 

The  witness:  Not  by  items,  no.  It  is  property  that 
would  not  be  retained. 

Mr.  Roberts :  I  can  settle  this. 

Mr.  Stevens:  You  are  not  the  writness. 

Chairman  Flanagan :  Does  this  witness  contend  that  the 
reserve  requirement  study  prepared  by  the  staff  of  this 
Commission  shows  that  the  original  cost  of  the  prop- 
1416  erty  of  this  Company,  as  reflected  in  Column  B 
of  Exhibit  39,  page  2 - 

Mr.  Roberts:  The  property  to  be  retained  as  at  Decem¬ 
ber  31,  1947. 

Chairman  Flanagan:  That  is  not  my  question.  I  will 
ask  the  witness  himself. 

Mr.  Harbaugh,  do  you  contend  that  the  reserve  require¬ 
ment  study  of  property,  prepared  by  the  staff  of  this  Com¬ 
mission,  reflects,  as  original  cost  of  all  the  property  of  the 
Washington  Gas  Light  Company  and  considered  as  a  rate 
base,  the  amount  of  $25,760,000,  as  reflected  in  Column  B 
of  your  Exhibit  39,  page  2? 

The  Witness:  I  have  to  explain  the  answer,  sir. 

Chairman  Flanagan:  Go  ahead. 

Commissioner  Lauderdale :  Can  you  answer  the  question 
and  then  explain? 

The  Witness :  I  would  like  to  explain  it  first. 

Commissioner  Lauderdale:  I  would  like  to  have  your 
answer  first  and  then  have  you  explain. 
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The  Witness:  I  can’t  give  you  an  answer  until  I  tell 
you  what  I  am  doing.  j 

Commissioner  Lauderdale:  All  right.  I 

The  Witness :  First  of  all,  my  understanding  is  that  Ithe 
Company  and  the  Commission  engineers,  that  is,  the  Com¬ 
mission  staff  and  the  Company  staff,  cooperated  on  tpis, 
sir.  I 

1417  The  report  that  I  used  stated  that  they  had  derived 
the  original  cost  balance  as  of  31  December  1^47. 

It  was  stated  further  that  it  excluded  the  property  nofj  to 
be  retained  upon  the  advent  of  100  per  cent  natural  gas 
operation.  T 

Mr.  Roberts :  And  non-depreciable  property.  i 

The  Witness :  I  beg  your  pardon  ? 

Mr.  Roberts :  And  non-depreciable  property. 

The  Witness :  No,  sir.  It  was  dealing  with  straight  de¬ 
preciable  property. 

You  notice  that  we  have  added  in  the  value  of  the  land, 
and,  therefore,  under  those  circumstances,  that  would  be 
the  rate  base. 

Chairman  Flanagan:  That  is  not  a  satisfactory  answ|er. 
This  exhibit,  as  now  presented,  with  the  accompanying 
note,  seemed  to  indicate  that  the  reserve  requirement  stu  dy 
sets  forth  an  original  cost  rate  base  as  determined  by  the 
staff  of  this  Commission. 

Now,  this  is  your  exhibit.  I  am  asking  you  whetljier 
you  contend  that  this  reserve  requirement  study  set  up  a 
rate  base  which  contains  total  depreciable  property  of 
$25,760,000  approximately.  That  is  a  simple  question. 

Mr.  Roberts :  The  witness  is  not  supposed  to  contend 
The  Witness :  I  contend,  yes,  and  gave  you  the  answer,. 
Chairman  Flanagan :  You  contend  that  that  is  tjhe 

1418  depreciable  property  original  cost  rate 
forth  by  the  staff  of  this  Commission? 

Mr.  Roberts :  That  is  exactly  right. 

Chairman  Flanagan:  — in  its  study? 

Mr.  Roberts:  That  is  right,  when  it  goes  on 
line  base. 

Commissioner  Lauderdale :  Does  the  witness 
that? 


384 


Mr.  Roberts :  He  set  forth  the  facts.  He  has  stated  them 
several  times. 

Mr.  Stevens :  You  have  asked  the  witness  for  his  opinion 
on  this  matter. 

Mr.  Roberts :  He  has  made  the  statement  that  it  excludes 
the  original  cost  of  property  that  has  to  be  retired. 

Chairman  Flanagan ;  Will  you  tell  us  whether  your  wit¬ 
ness  is  able  to  explain,  on  his  Exhibit,  the  difference  be¬ 
tween  the  amount  shown  in  Column  B  of  Exhibit  39,  page 
2,  and  the  amount  shown  on  the  first  page  of  Exhibit  39,  as 
regards  depreciable  property? 

Mr.  Roberts :  Yes,  sir. 

Chairman  Flanagan:  He  can?  Will  you  instruct  him  to 
do  so,  Mr.  Roberts. 

Mr.  Roberts:  I  will  be  glad  to  do  so. 

Chairman  Flanagan :  He  will  be  glad  to  do  so  for  you. 

All  we  have  been  trying  to  get  for  the  last  fifteen 
1419  minutes  is  the  answer  to  just  that  simple  question. 

Mr.  Roberts:  Mr.  Harbaugh,  without  having  to 
identify  each  piece  of  brass,  cast  iron,  and  steel  involved 
in  the  plant  to  be  retired,  will  you  please  describe  the  dif¬ 
ference  between  the  two  figures  described  by  the  Chairman 
just  now. 

The  Witness:  It  is  composed  of  the  manufactured  gas 
plant  which  was  to  be  retired. 

Chairman  Flanagan:  What? 

The  Witness:  The  manufactured  gas  plant  that  was  to 
be  retired. 

Chairman  Flanagan:  You  said  “was  supposed  to  be.’’ 

The  Witness :  Was  supposed  to  be  retired. 

Chairman  Flanagan :  Read  the  answer  as  given  first. 

(The  reporter  read  the  answer  as  follows: 

“It  is  composed  af  the  manufactured  gas  plant  which 
was  to  be  retired.”) 

Chairman  Flanagan :  We  could  have  had  that  ten  minutes 
ago. 

Mr.  Roberts:  We  did,  I  think. 

By  Mr.  Stevens: 

Q.  Mr.  Harbaugh,  this  page  2  of  Exhibit  39  is  entitled, 
“Computation  of  Rate  Base,  Washington  Gas  Light  Com- 
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pany,  as  at  31  December,  1948.”  We  have  a  rate  bas^  in 
exhibits  prepared  by  Mr.  Ritenour  and  by  Mr.  McElfr<jsh. 
Now,  this  rate  base  differs  substantially  from  the 

1420  rate  base  in  the  Company’s  exhibits  and  in  the  ex¬ 
hibits  of  the  staff. 

Now,  Mr.  Roberts  said  that  you  have  no  opinion - 

Mr.  Roberts:  I  said  he  couldn’t  contend. 

Mr.  Stevens:  Well,  aren’t  we  playing  on  words  a  li^le 
bit? 

Bv  Mr.  Stevens: 

Q.  What  is  your  position,  Mr.  Harbaugh,  on  this  ques¬ 
tion:  Do  you  believe  that  the  figure  shown  on  page  2  of 
Exhibit  39  is  the  proper  rate  base  which  should  be  taken 
into  consideration  by  this  Commission  in  figuring  rates, 
and  that  it  should  exclude  the  production  plant? 

I  will  put  it  this  way:  Do  you  think  it  should  exclude 
East  Station  and  West  Station? 

A.  Yes,  sir. 

Q.  In  other  words,  it  is  your  position  that  the  unamior 
tized  balance  of  West  Station  should  not  be  included  in  the 
rate  base? 

A.  Yes,  sir. 

Q.  All  right,  that  is  what  I  am  trying  to  get.  I  am  hot 
trying  to  get  an  argument.  We  are  trying  to  get  the  faijts. 

Your  position  is  that  East  Station  should  be  exclud(jd? 

A.  Yes,  sir. 

Q.  Anything  else  that  either  Mr.  Ritenour  or  Mr.  I^Ic- 
Elfresh  have  included? 

A.  Yes,  sir. 

1421  Q.  Wliat  else? 

A.  I  would  take  out  the  natural  gas  conversion 
costs,  too. 

Q.  You  would  take  all  the  natural  conversion  costs  j)ut 
of  the  rate  base? 

A.  Yes,  sir. 

Q.  Will  you  please  turn  to  Order  No.  3487.  Do  ;5|'Ou 
liappen  to  have  that  right  there? 

A.  Yes. 

Q.  Will  you  turn  to  the  exhibit  at  the  end. 

A.  Yes,  sir. 
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Q.  Now,  I  take  it  that  the  figures  in  the  first  column  under 
“Book  Costs  at  December  31,  1947,’’  of  the  exhibit  in  that 
order  are  the  same  figures  that  appear  in  Column  B  of  page 
2  of  your  Exhibit  39;  is  that  correct? 

A.  That  is  correct,  sir. 

Q.  Now,  what  provision  did  you  make  for  the  item  of 
$582,513.53  appearing  in  the  note  to  that  schedule,  that  is, 
the  schedule  to  the  order.  Order  No.  3487,  which  is  entitled 
“Transportation,  Equipment  and  Tools,  and  Work  Equip¬ 
ment”? 

A.  I  did  not  include  that,  sir. 

Q.  Why  not? 

A.  I  overlooked  it  because  it  wasn’t  on  the  reserve  re¬ 
quirement  study.  I  didn’t  use  this  as  a  source. 

Q.  Should  that  figure  of  $582,000  be  added  back  to 
1422  your  exhibit? 

Mr.  Roberts:  This  is  as  of  December  31,  1947,  and  we 
have  a  rate  base  as  of  December  31, 1948,  and  a  figure  as  of 
December  31, 1947. 

Mr.  Stevens :  Does  the  Commission  have  before  it  a  copy 
of  Order  3487? 

Chairman  Flanagan:  Yes. 

The  Witness;  What  is  the  last  question,  Mr.  Reporter? 

(The  reporter  read  the  pending  question  as  above  set 
forth.) 

The  Witness:  It  should  be  added  as  depreciated  to 
Column  B;  it  should  be  added  at  cost  to  Column  B.  It  is 
depreciation  taken  out  of  Column  C  and  then  carried 
through,  with  whatever  additions  or  retirements  there  were 
on  that  column,  to  an  adjusted  figure.  I  would  have  to 
compute  it. 

Bv  Mr.  Stevens : 

Q.  I  am  not  asking  you  for  the  exact  computation,  but 
there  is  an  omission  there,  isn’t  there? 

A.  There  is  an  omission  there. 

Mr.  Roberts:  You  said,  “retirements”  in  your  answer, 
didn’t  you,  also? 

The  Witness :  If  we  could  identifv  this  amount  correctlv, 
we  would  probably  identify  the  retirements  there. 
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By  Mr.  Stevens: 

Q.  Your  figure  is  substantially  over  $500,000,  isn’t 
it? 

1423  A.  Yes,  sir. 

Mr.  Stevens:  I  think  that  brings  out  generally,  jjrour 
Honors,  what  I  wanted  to  show  here  as  to  the  issues  that 
are  involved  and  as  to  what  is  involved  in  this  witn(jss’s 
testimony  so  far  as  the  question  of  rate  base  is  concerned. 

Mr.  Roberts:  I  don’t  know  what  Counsel  means. 

Chairman  Flanagan:  We  won’t  argue  the  point  no'vr. 

By  Mr.  Stevens : 

Q.  May  I  ask  one  question,  Mr.  Harbaugh. 

On  page  3  of  the  exhibit,  I  notice  that  you  have  used 
there  under  the  column  “1947  Per  Cent,”  certain  pensent- 
ages  that  are  not  the  composite  percentages  that  the  (Com¬ 
mission  now  uses.  Why  is  that? 

A.  That  is  correct,  sir.  These  percentages  reflect  ser  vice 
lives,  and  depreciation  really  is  a  factor  of  service  life 
and  cost. 

Q.  In  other  words,  you  disagree  with  the  Commission’s 
composite  rate? 

A.  I  am  merely  stating  what  I  think  it  ought  to  be,  si:r. 

Q.  Your  statement  of  the  depreciation  results  in  a  fiipire 
different  from  the  Commission’s  composite  rate,  does  it  not? 

A.  I  don’t  believe  it  will  be  appreciably  different. 

Q.  I  am  asking  you  whether  it  is  different. 

A.  I  haven’t  checked  to  see. 

1424  Q.  Will  you  do  so? 

A.  Certainly. 

Mr.  Roberts:  Do  you  have  the  exhibit  ^Ir.  Stevens  is 
rcferi*ing  to? 

The  Witness:  It  is  Exhibit  39,  page  2. 

Mr.  Roberts:  Do  you  have  the  Commission’s  Order? 

The  Witness :  Yes. 

Mr.  Roberts :  Can  you  tell  Mr.  Stevens  from  the  Commis¬ 
sion’s  Order  what  the  total  is  there  before  the  Commission 
made  the  rounded-off  finding  of  2.1? 

The  Witness :  The  figure  is  2.16  per  cent,  sir. 
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Mr.  Roberts :  Then  it  is  six-tenths  of  one  per  cent  higher 
that  the  accrual  which  this  Commission  finally  allowed  ? 

The  Witness :  That  is  correct,  sir. 

Bv  Mr.  Stevens ; 

•> 

Q.  Let  me  ask  you  this :  On  page  2  of  Exhibit  39,  Column 
J,  where  do  you  get  the  figure  of  $437,158  f  Where  does 
that  come  from? 

A.  I  would  refer  you  to  Exhibit  12,  Schedule  4(a). 

Mr.  Roberts:  Can  you  give  a  little  further  reference  to 
that,  Mr.  Harbaugh? 

The  Witness:  Yes,  sir.  On  line  58,  Column  A,  you  see 
an  adjustment  to  derive  original  cost  of  $618,391.  That  is 
apparently  the  appreciated  value  on  land  which  is  included 
in  the  property  account  above,  which  supposedly 

1425  gives  a  cost  base,  an  original  cost  base,  sir. 

On  line  62,  you  will  find  that  gas  plant  adjustments 
are  added  back  in  in  the  amount  of  $1,055,549,  which  are 
appreciated  value  of  land  and  plant  accounts. 

The  difference  between  those  two  figures  is  $437,158. 

Mr.  Harrison:  Mr.  Stevens,  are  vou  about  to  leave  Ex¬ 
hibit  39? 

Mr.  Stevens:  I  am  not  leaving  it  just  now. 

Mr.  Harrison:  May  I  ask  one  question? 

Mr.  Stevens:  Certainly. 

Mr.  Harrison:  Mr.  Harbaugh,  would  you  identify  the 
figures  shown  on  the  last  sheet  of  Exhibit  39.  Under  the 
column  captioned  “Adjustment,”  you  show  $(142,143)  as 
taken  from  Exhibit  37.  Will  you  tell  us  where  that  is  found 
in  Exhibit  37  ? 

The  Witness:  You  won’t  find  that  specific  figure. 

Mr.  Harrison:  Will  you  tell  us  just  how  that  figure  is 
derived  from  Exhibit  37? 

The  Witness:  On  Exhibit  37,  Schedule  E,  you  see  a 
figure  under  “Les-:  Expenses”  of  $262,802.34.  That  ap¬ 
pears  under  Basis  III.  We  took  that  figure  and  deducted 
first  tlie  rental  figure  that  we  had  determined  previously. 

Mr.  Harrison:  Deducted  which  figure? 

The  Witness :  The  rental  figure  we  had  determined 

1426  previously  on  page  2  of  Schedule  2  of  this  same 
exhibit  of  $14,832.15. 
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Mr.  Harrison:  That  is  on  pai?e  2  of  Schedule  C  of  Sx- 
bibit  37? 

The  Witness:  That  is  right. 

Mr.  Harrison:  Will  you  repeat  the  figures,  please? 

The  Witness:  $14,832.15. 

Mr.  Roberts :  It  is  in  the  last  column,  near  the  top. 

Mr.  Harrison :  Column  E  ? 

The  Witness :  That  is  right. 

We  then  deducted  the  expenses,  per  the  annual  report, 
for  merchandising  and  jobbing,  which  were  $53,361.72. 

That  gives  the  difference,  the  increased  expense  on  mer¬ 
chandising  and  jobbing,  which  was  deducted  from  tihe 
utility  operation. 

Does  that  explain  it? 

Mr.  Harrison:  Yes,  thank  you. 

Let  me  find  out  what  that  $53,361.72  is  and  where  it  is 
found. 

The  Witness:  It  is  the  total  expense,  per  the  annual 
report,  for  Account  520. 

Mr.  Harrison:  That  was  taken  from  the  questionnaire? 

The  Witness:  That  was  taken  from  the  annual  report. 

Chairman  Flanagan:  That  doesn’t  give  you  the  figure 
you  have  used,  does  it,  Mr.  Harbaugh? 

1427  The  Witness:  If  it  doesn’t,  there  is  something 
wrong. 

Chairman  Flanagan :  You  subtracted  two  items  from  the 
amount  of  $62,802.34.  You  first  subtracted  $14,832.15. 

Mr.  Stevens:  Mr.  Harrison,  are  you  through? 

Mr.  Harrison:  Just  as  soon  as  he  gets  through  explain¬ 
ing  the  derivation  of  that  figure. 

Mr.  Stevens:  I  would  like  him  to  come  to  this  item  of 
$7,628,786. 

^fr.  Roberts:  Which  do  you  want  him  to  explain  first? 

Mr.  Stevens:  Go  ahead. 

Mr.  Roberts:  Do  you  want  to  drop  this,  and  we  will  give 
vou  the  information  in  the  morning,  Mr.  Harrison  ? 

Mr.  Harrison:  The  witness  may  suit  his  convenience, 
if  he  can’t  compute  it  now. 

We  would  like  to  have  this  information  tonight  because 
it  is  essential  in  the  study  of  this  exhibit. 

Mr.  Stevens:  We  need  that  information. 


390 

Chairman  Flanagan;  We  will  have  that  for  you,  Mr. 
Harrison. 

By  Mr.  Stevens : 

Q.  Mr.  Harbaugh,  may  I  ask  one  other  question  on  that 
same  sheet.  Will  you  look  at  page  7  of  Exhibit  39.  There 
under  the  column  entitled  ‘‘Exhibit  11,’^  you  have  a  figure 
of  $7,628,786.  Do  you  see  that? 

A.  I  see  the  figure  here. 

1428  Q.  That  is  taken  from  Exhibit  11 ;  do  you  see  that? 
A.  Yes,  sir. 

Q.  Now,  that  was  an  allocated  figure,  wasn’t  it? 

A.  I  don’t  believe  it  was. 

Q.  Is  it  your  understanding  that  Exhibit  11  applies  only 
to  District  of  Columbia  operations? 

A.  I  understand  that  is  what  it  was  said  about  it. 

Q.  I  beg  your  pardon? 

A.  I  understand  that  is  what  was  said  about  it  in  the 
testimony. 

Q.  Now,  turn  to  Exhibit  12,  Schedule  2,  please,  Mr.  Har¬ 
baugh. 

A.  I  have  that. 

Q.  Now,  look  at  your  figure  of  $72,867.86  in  Column  E. 
Do  you  see  how  that  is  derived?  First  you  took  the  books 
consolidated  figure,  then  you  take  the  adjustments,  then 
you  take  total  as  adjusted,  and  then  you  allocate  as  applic¬ 
able  to  other  than  District  of  Columbia  operations : 

A.  Yes,  sir. 

Q.  Do  you  see  that? 

A.  Yes,  sir. 

Q.  And  then  you  come  to  the  figure  which  you  have 
carried  over  to  page  7  of  your  Exhibit  39  ? 

A.  Yes,  sir. 

Q.  In  other  words,  that  is  after  allocation  to  other 

1429  than  District  of  Columbia  operations? 

A.  That  is  what  the  exhibit  would  show. 

Q.  I  mean  that  is  what  this  exhibit  shows,  doesn’t  it? 

A.  Yes. 

Q.  Now,  tell  me,  you  have  made  another  allocation,  have 
you  not? 

A.  That  is  correct,  sir. 
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Q.  To  other  than  District  of  Columbia  operations  of  the 
net  amount  which  has  already  been  allocated? 

A.  That  is  right,  sir. 

Q.  Is  that  correct? 

A.  Yes,  sir. 

Q.  Why? 

A.  I  did  that  on  exactly  the  same  basis  as  Mr.  McElfr^sh 
used. 

Q.  What  is  this  figure  of  $1,235,296? 

Mr.  Roberts:  If  that  was  the  question,  why  couldn’tj  it 
be  asked  first? 

The  Witness:  I  would  like  to  refer  you  to  Exhibit  20. 
You  will  notice  that  the  so-called  allocated  operating  ^x 
penses — 

Exhibit  20  sets  up  exactly  as  is  done  in  Exhibit  11  the 
figures  on  the  face  of  Exhife  11. 

By  Mr.  Stevens: 

Q.  Now,  this  is  for  a  different  period,  isn’t  it? 
1430  A.  No,  I  am  talking  about  the  twelve  months  en4ed 

May  31,  1949. 

Q.  These  figures  are  for  the  calendar  year  1948? 

A.  Yes. 

Commissioner  Lauderdale:  Which  figures? 

Mr.  Stevens :  The  figures  on  page  7  of  Exhibit  39. 

The  Witness :  I  went  back  and  examined  Mr.  McElfresh’s 
allocations,  looked  them  over,  and  decided  that  that  would 
be  the  way  to  do  it.  I  compared  the  figures  with  the  figui-es 
on  Exhibit  11  and  used  exactly  the  same  basis,  except  that 
I  used  the  1948  annual  figures  instead  of  his  basis.  The 
proportions  are  exactly  the  same. 

By  Mr.  Stevens : 

Q.  Where  did  you  find  the  figures? 

A.  What  figures? 

A.  Where  did  you  find  the  figures  you  used?  Where  did 
you  find  the  figure  of  $1,235,296?  i 

A.  That  is  a  proportionate  allocation  of  $7,486,643  on  Jhe 
same  basis  as  operating  expenses  were  allocated  in  Ifx- 
hibit  20. 
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Mr.  Roberts :  Mr.  Harbaugh,  may  I  ask  you  at  this  point 
whether  or  not  you  have  used  until  yesterday  and  believed 
that  the  calendar  year  1948  meant  what  it  said  and  not  a 
weighted  average  by  months? 

The  Witness:  Exactly. 

1431  Mr.  Roberts;  So  that  any  discrepancy  that  oc¬ 
curred  in  applying - 

Mr.  Stevens:  But  there  was  no  weighted  average  by 
months  in  this  Exhibit  11. 

Mr.  Roberts;  Of  course,  there  isn’t.  He  used  the  calen¬ 
dar  year  1948  as  if  it  were  the  calendar  year  1948  and  ap¬ 
plied  Mr.  McElfresh’s  adjustments  proportionately  to  1948. 

The  Witness:  That  is  correct. 

Chairman  Flanagan:  I  don’t  think  we  are  on  the  same 
item,  Mr.  Roberts.  Let  the  witness  answer. 

Mr.  Stevens :  What  I  am  tr3ring  to  find  out  is  this :  There 
is  no  weighting  here  on  the  figures  on  Schedule  2  of  Exhibit 
12.  It  is  perfectly  clear. 

Mr.  Roberts:  What  you  are  trying  to  find  out,  Mr. 
Stevens,  is  whether  there  is  no  weighting  on  page  2  of 
Exhibit  12. 

Mr.  Stevens:  Let  me  ask  the  question  and  we  will  save 
time. 


By  Mr.  Stevens: 

Q.  It  is  perfectly  clear,  isn’t  it,  that  the  figure  of  $7,628,- 
786  is  after  allocation? 

A.  That  is  what  vour  exhibit  savs,  sir. 

Q.  What  do  you  mean  by  “that  is  what  your  exhibit 
says”? 

A.  Exactly  what  those  words  imply. 

Q.  What  do  you  mean  by  that? 

1432  A.  Your  exhibit  says  that  it  is  allocated.  Mr. 

McElfresh,  in  his  examination  and  in  his  exhibits, 
claims  that  there  is  a  further  allocation  to  outside-District 
of  Columbia. 

Q.  Where  does  he  say  that  ?  That  is  interesting. 

A.  An  examination  of  this  Exhibit  20  will  show  it  to  vou. 

•> 

Mr.  Stevens :  I  think,  Mr.  Chairman  and  Mr.  Lauderdale, 
that  we  have  indicated  to  the  witness  what  we  have  in  mind ; 
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and  I  think  that  perhaps  in  the  interest  of  saving  time;  he 
had  better  examine  into  that  matter. 

Chairman  Flanagan :  Is  it  your  contention,  Mr.  Stev<ms, 
that  the  figure  of  $1,235,296  is  a  duplication? 

Mr.  Stevens:  Yes,  sir. 

Chairman  Flanagan :  The  witness  can  study  that  exhjibit 
over  tonight. 

Mr.  Stevens :  My  contention  is  that  from  that  exhibit  it 
looks  as  if  he  had  taken  an  allocated  figure  and  put  another 
allocation  on  top  of  it. 

Mr.  Roberts:  I  object  to  the  conclusions  of  counsel.  I 
don’t  think  they  are  important.  He  has  a  question  pending. 

Chairman  Flanagan:  He  has  a  question  pending,  and 
we  will  go  on. 

Mr.  Roberts:  May  I  point  out  that  the  witness  is  going 
to  work  over  that  one  statement  on  the  December  31  b^sis 
of  the  preceding  year,  and  disregarding  whether  he  is  right 
or  wrong  about  the  amount  of  allocation  he  states  he 
1433  prorated  in  accordance  with  the  May  31  basis  to  the 
calendar  year,  there  may  be  a  duplication.  Thai;  is 
a  matter  he  will  prove  himself  tomorrow. 

Chairman  Flanagan:  Yes,  sir. 

Commissioner  Lauderdale:  Are  there  any  other  clarify¬ 
ing  questions  you  would  like  to  ask,  Mr.  Stevens? 

Mr.  Stevens :  Yes,  I  can  go  on  for  an  hour,  I  think. 

Mr.  Roberts:  This  is  straight  cross  examination,  ^Ir. 
Commissioner. 

Mr.  Stevens:  I  am  sorry. 

Mr.  Roberts:  I  asked  Mr.  Harrison  by  note  during  i;he 
session  if  it  would  be  convenient  to  have  Mr.  Webster 
called  at  the  beginning  of  the  session  tomorrow  or  whether, 
if  the  Commission  should  choose  to  sit  for  a  longer  day  than 
usual,  and  start  earlier,  we  could  put  on  Mr.  Webster  at 
that  time. 

Mr.  Harrison:  It  is  agreeable  to  us  to  have  Mr.  Websier 
take  the  stand  before  we  cross  examine  Mr.  Harbaugh. 

Mr.  Stevens:  Why  don’t  we  start  at  10:00  o’clock  and 
put  Mr.  Webster  on  the  stand,  if  that  is  satisfactory^  to  you. 

Chairman  Flanagan:  Very  well.  We  ^vill  recess  until 
10:00  o’clock  tomorrow  morning. 
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1438  George  C.  Webster  was  called  as  a  witness  for  and 
on  behalf  of  the  Gas  Consumers  and  Independent 
Appliance  Dealers,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination. 

By  Mr.  Roberts : 

Q.  Please  state  your  full  name  and  your  address. 

A.  George  C.  Webster,  4735  Rodman  Street,  Northwest. 
Q.  You  are  a  native  and  a  resident  of  the  District  of 
Columbia? 

A.  I  am,  sir. 

Q.  What  is  your  business  coimection? 

A.  I  am  engaged  in  the  plumbing  and  heating  business 
and  sale  of  gas  appliances. 

Q.  With  what  organization? 

A.  John  G.  Webster  and  Sons,  Incorporated. 

•  •••••• 

1442  Q.  Counsel  asked  which  business  I  meant.  I  am 
referring  to  John  G.  Webster  and  Sons,  Incorporated. 
You  are  appearing  for  that  organization  here  officially  also, 
are  you  not? 

A.  Yes,  sir. 

Q.  You  are  also  appearing  as  a  gas  consumer  yourself? 
A.  I  am. 

Q.  And  the  company  as  a  gas  consumer  ? 

A.  Yes. 

•  •••••• 

1455  Q.  Has  the  extent  of  appliance  sales  and  the  pro¬ 
motion  of  electric  energy  consumption  been  affected 
adversely,  to  your  knowledge,  by  the  abandonment  of  mer¬ 
chandising  by  the  Potomac  Electric  Power  Company? 

A.  No,  sir.  In  my  talks  with  officials,  both  on  a  high  and 
low  level,  I  find  they  are  extremely  well  satisfied  under  the 
present  system. 


(Continued  on  Page  394a) 


394a 


Q.  What  effect  has  their  abandonment  of  direct  C3m- 
petition  in  merchandising  had  upon  the  general  advertising 
and  promotion  of  electric  appliances  by  dealers? 

Mr.  Stevens:  Excuse  me.  I  am  going  to  object  to  the 
question.  It  seems  to  me  that  we  are  going  pretty  far  afield 
here. 

1456  Chairman  Flanagan:  Objection  sustained.  I  don’t 
know  how  this  witness  would  know  that. 

Mr.  Roberts:  Can  I  ask  him  if  he  knows  and  how  he 
knows? 

Chairman  Flanagan:  There  was  an  objection  to  the 
question,  and  the  objection  was  sustained. 

(Continued  on  Page  395) 
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Mr.  Roberts:  To  that  particular  question? 

Chairman  Flanagan:  Yes. 

By  Mr.  Roberts : 

Q.  Have  you  made  a  study  of  the  methods  of  the  Potomac 
Electric  Power  Company  in  promoting  the  use  of  its  par¬ 
ticular  service? 

Mr.  Stevens:  The  same  objection. 

Mr.  Roberts:  This  has  to  do,  Mr.  Chairman,  with  Jhe 
reasonableness  of  promotion  expenses  as  part  of  operating 
expenses.  I 

Chairman  Flanagan:  I  think  these  questions  are  goiijig, 
I  might  say,  far  afield,  in  the  problem  before  this  Cotn- 
mission.  i 

The  objection  is  sustained. 

We  have  been  rather  liberal  in  allowing  some  of  these 
questions.  Now,  let’s  confine  the  scope  a  little  more  closely, 
please.  | 

Mr.  Roberts:  It  may  be  that  the  form  of  the  question 
didn’t  completely  indicate  to  the  Commission  the  purpose 
of  the  questioning;  but  the  purpose  of  course,  is  to 
1457  indicate  that  another  large  and  very  successful 
utility  in  the  District  of  Columbia  under  the  juris¬ 
diction  of  this  Commission  has  been  able  to  greatly  reduce 
its  operating  expenses  with  respect  to  promotion. 

Chairman  Flanagan:  That  is  just  a  statement  by  you, 
Mr.  Roberts.  We  are  very  familiar  with  the  accounts  of 
that  Electric  company.  That  sort  of  thing  doesn’t  help  us 
in  our  determination  of  gas  rates. 

Mr.  Roberts :  Exception. 

It  is  my  contention  that  the  matter  of  services  of  other 
companies  in  competition  with  the  Gas  company  are  perti¬ 
nent.  I 


1459  Q.  Can  you  state  what  your  attitudes,  as  an  Asso¬ 
ciation,  would  be  toward  assuming  the  responsibility 
for  the  promotion  of  the  use  of  gas  as  a  fuel  generally,  insti- 
tionally,  and  for  the  promotion  of  the  saleo  f  gas  applianc^is 
if  you  were  not  in  competition  with  the  Company  for  th^it 
business? 
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Mr.  Stevens:  Mr.  Webster,  before  you  answer  that  ques¬ 
tion.  I  would  like  to  give  this  gentleman  as  much  scope  as 
the  Commission  wishes,  your  Honors,  but  I  just  can^t  feel 
that  there  is  any  relation  between  that  question,  the  prob¬ 
able  answer,  and  your  task  of  fixing  the  rates  of  this  Com¬ 
pany. 

Chairman  Flanagan:  Are  you  objecting  to  the  question, 
Mr.  Stevens? 

Mr.  Stevens :  I  am,  sir. 

Chairman  Flanagan :  Objection  sustained. 

•  •••••• 

1464  Q.  Mr.  Webster,  were  you  concerned  with  the  fact 
that  the  Gas  company’s  expenditures  for  promotion 

had  gone  from  $355,000  to  over  $800,000  inside  of  three 
years  ? 

A.  I  was  greatly  concerned  with  that  fact. 

Q.  Why? 

A.  Because  I  knew  that  that  would  mean  eventually  a 
rate  increase. 

Q.  Were  you  concerned  with  the  expansion  of  the 

1465  Company’s  personnel  to  provide  service  related  both 
to  the  sale  of  appliances  and  maintenance  of  ap¬ 
pliances  by  the  Company? 

A.  Yes,  sir. 

Q.  Were  you  concerned  with  the  use  of  the  common  stocks 
of  parts  and  pipes  and  materials  and  tools  for  service  and 
for  the  sale  and  maintenance  of  appliances  sold? 

A.  Yes,  sir. 

Q.  Were  those  the  things  you  were  trying  to  bring  to 
the  attention  of  the  Company? 

A.  Yes,  sir. 

Q.  Would  you  please  discuss  your  information  as  to  the 
advertising  budgets  of  the  Company  and  the  part  that  was 
allegedly  attributed  to  merchandising,  Mr.  Webster? 

A.  We  knew  that  the  gas  company  was  expanding  its 
advertising,  and  we  were  certain,  after  examination  of  their 
accounts  filed  with  the  Public  Utilities  Commission, 

1466  namely.  Account  520,  that  these  amounts  were  not 
being  properly  charged  into  their  merchandising 

and  jobbing  activity. 
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Q.  Did  you  try  to  get  detailed  information  from  this 
Commission? 

A.  Yes,  sir. 

Q.  What  happened  to  you? 

A.  We  couldn’t  get  the  detailed  information,  but  wk  did 
get  photostatic  copies  of  Account  520. 

Q.  They  let  you  make  photostatic  copies  of  the  annual 
report,  did  they? 

A.  Yes,  sir. 

Q.  Did  you  get  any  other  information? 

A.  No,  sir. 

Q.  Did  you  get  any  detailed  information  as  to  the  (Com¬ 
pany’s  promotion  expenditures,  including  miscellaneous 
expenses  for  promotion? 

A.  No,  sir. 

Q.  After  that,  what  did  you  do? 

A.  After  that  we  decided  that  if  we  were  going  to  stay 
in  business  it  would  be  best  to  try  to  get  this  thing  sired 
beyond  the  Gas  company  in  a  court. 

Q.  And  you  did  go  to  Company  officials  about  these 
particular  things  concerning  which  I  have  asked  you;  is 
that  right? 

A.  Yes,  sir. 

1467  Q.  And  what  occurred? 

A.  The  Company,  after  careful  listening,  decided 
that  it  was  best,  in  their  own  minds,  to  continue  this  ]ner- 
chandising  activity  with  its  incident  promotion  and  other 
expenses  that  were  going  into  operating  expenses. 


Q.  To  whom  did  you  talk? 

A.  The  then  Vice  President,  Mr.  Boothby,  and  the  Sales 
Manager,  Mr.  Gordon,  and  the  assistant  sales  managers, 
and  others. 

Q.  Are  you  familiar  with  the  Company’s  expansion  of 
its  general  staff  and  of  its  sales  staff  and  its  plans  for 
increasing  activities  in  the  heating  business? 

A.  Thev  avowed  that. 

Q.  They  gave  you  that  information?  I 

A.  Yes.  i 

Q.  Did  you  have  any  estimate  as  to  the  total  numbei*  of 
space  heating  installations  that  the  Company  contemplated 
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placing  in  service  in  the  period  after  space  heating  opened 
up? 

A.  I  knew  only  that  they  planned  to  have  a  Sales  Depart¬ 
ment  of  forty  men,  of  which  half  would  be  selling  heating. 
I  estimated  that  their  heating  business  should  run  in  the 
order  of  magnitude  of  $1,500,000  to  $2,000,000. 

Q.  On  the  basis  of  an  apportionment  of  the  costs  of  that 
Department? 

A.  Yes,  sir. 

1468  Q.  Did  you  have  a  specific  reference  to  the  number 
of  total  space  heating  units  it  was  contemplated 

would  be  added  to  the  system? 

A.  Yes,  sir.  In  a  hearing  that  was  held  in  this  room 
on  March  15,  1948,  the  Gas  company  estimated  that  there 
would  be  installed  that  year,  if  restrictions  were  not  placed, 
approximately  20,000  heating  units. 

Q.  What  would  be  your  estimate,  from  your  experience, 
of  the  average  minimum  amount  of  gas  per  space  heating 
unit? 

A.  I  w’ould  say,  figuring  everything  in  because  they  don’t 
use  separate  meters  any  more,  that  the  average  unit  would 
burn  about  $100  worth  of  fuel  a  year. 

Q.  Or  something  in  the  neighborhood  of  $2,000,000 - 

A.  $2,000,000  for  the  additional  tvrenty  thousand  units 
added  per  year. 

Q.  Would  the  addition  of  that  number  of  units  make  a 
corresponding  increase  in  the  plant  and  overhead  costs  of 
the  Company? 

A.  I  doubt  that  there  would  be  very  much  increase  in 
fixed  costs. 

Q.  Your  business  is  primarily  concerned  with  conver¬ 
sions  ? 

A.  Yes,  sir. 

Q.  What  do  you  mean  by  conversion,  Mr.  Webster? 

A.  A  conversion  is  the  replacement  or  supplementing  of 
other  fuels  by  gas  fuel.  In  other  words,  we  take  out 

1469  a  coal  burner  and  install  a  gas  burner. 

Q.  Is  there  a  difference  in  the  relative  competition 
with  other  fuels  in  the  case  of  conversions  as  compared  to 
new  construction? 
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A.  Yes.  In  new  construction  most  everyth; 
because  the  gas  unit  is  cheaper,  but  in  the 
field,  the  competition  is  keener. 

Q.  The  reason? 

A.  The  oil  companies  desiring  the  oil  contra 
competitive,  and  there  are  more  people  in  ti 

Q.  I  believe  you  previously  stated  that  oi 
prices  is  a  slightly  cheaper  fuel  than  gas? 

A.  The  Oil  Heating  Institute  states  that  fa 

Q.  That  affects  the  expense  and  cost  of  tl 
conversion  business? 

A.  Certainly. 

Q.  May  I  ask  you  whether  it  is  true  that  the 
and  other  materials  that  are  required  for 
jobbing  by  the  Gas  company  within  the  pi 
tomers  are  similar  to  the  stocks  that  the  mer< 
are  obliged  to  keep? 

A.  Yes,  sir. 

Q.  Are  they  similar  for  servicing  and  on  new  ins 
tions  in  some  respects? 

A.  Yes,  sir. 

Q.  Is  the  equipment  and  machinery  necessarV  for 
1470  handling  pipe  similar? 

A.  Yes,  sir. 

Q.  Does  the  Company  use  the  same  machinery  for  servic¬ 
ing  and  for  new  installations? 

A.  I  don’t  think  I  could  answer  that  question  with  com¬ 
plete  accuracy. 

Q.  Do  you  know  where  the  machine  shops  and  plant  are  ? 

A.  Yes,  sir. 

Q.  Have  you  seen  it? 

A.  Yes,  sir. 

Q.  They  have  heavy  equipment? 

A.  They  do;  yes,  sir. 

Q.  What  is  the  Company’s  method  of  cutting  pip^  for 
service  or  installation  jobs? 

Mr.  Stevens:  Before  you  answer  that  question,  Mr. 
Webster,  I  should  like  to  object.  Again,  we  are  going 
pretty  far  afield. 

Mr.  Roberts :  This  is  specifically  chiefly  in  line - 
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Mr.  Stevens:  He  is  asking  for  this  witness’s  testimony 
on  what  the  Gas  company  does. 

Mr.  Roberts:  That  is  right. 

Mr.  Stevens:  The  witness’s  testimony  on  what  the  Gas 
company  does  on  the  matter  of  merchandising  and  servicing 
has  no  bearing  on  this  Rate  proceeding  whatsoever,  and  I 
object  to  the  question. 

1471  Mr.  Roberts:  This  line  of  questioning  is  directly 
within  your  Honor’s  expression  of  the  interest  which 

you  might  have  in  that  it  shows  common  use  of  equipment 
and  personnel  for  servicing  which  is  charged  to  operating 
expenses — and  for  merchandising — ^with  an  indistinguish¬ 
able  technique  or  method  used.  It  also  bears  on  our  allega¬ 
tion  that  the  Company’s  service  methods  are  wasteful  and 
extravagant. 

Chairman  Flanagan :  Objection  overruled. 

By  Mr.  Roberts : 

Q.  Go  ahead,  Mr.  Webster. 

Mr.  Stevens :  Excuse  me,  Mr.  Roberts. 

Mr.  Chairman,  in  order  to  prevent  further  objections 
along  this  line,  may  I  have  a  running  objection? 

Mr.  Roberts :  You  have  said  that  before. 

Mr.  Stevens:  I  didn’t  have  a  ruling.  May  I  have  a 
running  objection  to  this  line  of  testimony? 

Chairman  Flanagan:  Yes. 

By  Mr.  Roberts : 

Q.  Mr.  Stevens  has  a  running  objection,  but  you  go 
ahead,  Mr.  Webster. 

Chairman  Flanagan:  That  sort  of  remark  isn’t  neces¬ 
sary,  Mr.  Roberts. 

Proceed,  Mr.  Webster. 

Mr.  Roberts:  I  beg  your  pardon.  The  witness  looked 
to  me  to  see  if  he  should  proceed. 

1472  Chairman  Flanagan:  Proceed,  Mr.  Webster. 

The  Witness :  There  is  naturally  an  overlapping  in 

the  use  of  equipment.  It  is  economically  necessary  to  use 


401 


the  same  equipment  ofttimes  in  service  and  in  free  work  that 
you  would  on  installation  work  that  you  charged  for.  1 

By  Mr.  Roberts:  i 

Q.  Is  there  any  occasion  in  private  business  to  segre:^te 
the  costs  or  the  depreciation  on  machinery  and  equipment  as 
between  one  or  the  other! 

A.  It  is  almost  an  impossibility. 

Q.  You  are  familiar  with  depreciation  accounting  for 
ordinary  business  purposes,  are  you  not! 

A.  Yes,  sir.  | 

Q.  And  you  have  had  training  or  have  made  inquiries 
as  to  the  methods  of  accounting  necessary  to  segregfate 
maintenance  costs,  repair  costs,  and  so  forth,  of  overheM? 

A.  Yes,  sir. 

Q.  Of  overhead  costs! 

A.  Yes,  sir.  j 

Q.  Are  overhead  costs  or  waste  time  costs  very  great 
in  this  type  of  business ! 

A.  They  are;  yes,  sir. 

Q.  What  steps  do  you  take  to  keep  them  at  a  minimu^! 

A.  Diversity  of  work.  | 

Q.  In  the  case  of  private  business,  what  do  you 
1473  meanby  that,  Mr.  Webster! 

A.  By  having  diversity,  you  can  engage  a  man  I  in 
one  activity  or  another  as  your  business  calls  for  that  woi:k. 

For  instance,  a  plumber  is  also  a  gas  fitter.  | 

Q.  Would  you  please  describe  comparatively  the  type  of 
labor  that  the  Company  uses  and  its  training  requiremeiLts 
and  the  type  of  labor  you  use  on  the  same  service  work! 

A.  I  don’t  know  whether  I  can  accurately  answer  tbiat 
question,  sir.  | 

Q.  You  use  master  plumbers  and  trained  plumbers!  | 

A.  We  use  journeyman  plumbers.  j 

Q.  Trained  in  all  phases  of  plumbing!  1 

A.  Yes,  sir.  I 

1 

•  ••••*•  I 

_  I 

1477  Chairman  Flanagan:  Now,  Mr.  Webster,  you  meh- 
tioned  the  hearing  in  March,  1948,  in  which  the 
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question  of  the  restriction  of  the  installation  of  gas  heating 
equipment  was  brought  up. 

Do  you  recall  the  reasons  advanced  by  the  Company  at 
that  hearing  for  requesting  that  we  restrict  space  heating 
installations? 

The  Witness :  Yes,  sir. 

Chairman  Flanagan;  Can  you  enumerate  just  a  couple 
of  them? 

The  Witness:  I  think  I  might  have  a  copy  of  it  here, 
but  I  think  I  can.  remember.  I  think  Mr.  Boothby  testi¬ 
fied,  and  stated  that  due  to  the  advantages  of  gas  fuel  over 
other  competitive  fuels  there  were  a  great  number  of  con¬ 
versions  being  made  to  gas  fuel  for  heating,  and  that  the 
conversions  were  being  made  at  such  a  rate  that  if 

1478  they  were  allowed  to  continue  the  Gas  company 
could  not  possibly  supply  the  gas  the  following  winter. 

He  estimated,  I  think,  that  the  Gas  company  had  enough  gas 
to  take  care  of  approximately  fifteen  thousand  installations, 
but,  at  the  rate  they  were  going,  probably  twenty  thou¬ 
sand  installations  would  be  made. 

Chairman  Flanagan ;  What  conditions  existed  which  made 
gas  such  an  attractive  fuel  for  space  heating  at  that  time? 

The  Witness:  I  think  the  reason  for  it  is  that  at  that 
time  the  Gas  company  was  not  actively  engaged  in  selling 
heating,  and  the  heating  contractors  and  plumbers  were  out 
doing  such  a  good  job  of  selling  heating  equipment  that  they 
just  oversold  the  supply  of  gas. 

Chairman  Flanagan:  Why  was  it  so  easy  for  your  in¬ 
dustry  or  trade  to  sell  gas  heating  at  that  time  ? 

The  Witness:  I  don’t  think  it  was  easy,  sir.  I  think 
it  has  always  been  hard  to  sell.  Selling  is  one  of  the  hardest 
things  there  is. 

Chairman  Flanagan:  You  don’t  remember  any  special 
conditions,  such  as  an  increase  in  the  cast  of  oil,  the  dif¬ 
ficulty  of  obtaining  oil,  the  difficulty  of  obtaining  coal,  or 
the  increased  cost  of  coal  which  made  gas  an  attractive 
medium  for  space  heating  in  those  days? 

Tlie  Witness:  I  think  tliere  was  a  shortage  of  oil  that 
winter,  yes;  but  people  that  had  oil  burners  or  that 

1479  had  coal  burners  certainly  didn’t  have  to  convert  in 
the  middle  of  winter. 
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Chairman  Flanagan:  Do  you  recall  the  testimony  to 
the  effect  that  the  Gas  company  could  not  persuade  the 
master  plumbers  to  slow  down  on  the  installation  of  gas 
because  of  the  danger  to  every  gas  consumer  in  the  District 
if  the  rapid  increase  in  installations  was  allowed  to  4on- 
tinue? 

The  Witness :  Sir,  I  don’t  think  there  was  ever  an  atteijnpt 
by  the  Gas  company  to  persuade  any  one  to  slow  down  in 
the  installation  of  gas.  As  a  matter  of  fact,  it  is  to  the  (con¬ 
trary,  because  on  approximately  January  15  of  that  y(jar, 
I  was  called  on  by  an  official  of  the  Gas  company  who  in¬ 
formed  me  that  the  gas  supply  was  plentiful  and  adeqiiate 
for  years  to  come.  It  was  news  to  me  when  gas  was  cut 


off,  and  it  was  a  complete  contradiction  of  what  they  had 
previously  said.  I 

Chairman  Flanagan :  Did  the  hearing  and  the  testimony 
presented  at  the  hearing  held  in  March  bear  out  the  last 
remark  you  have  made  in  any  respect  whatever? 

The  Witness:  I  don’t  think  it  contradicted  the  remark. 
I  don’t  know  whether  it  bore  it  out. 

ChaiiTnan  Flanagan:  Did  you  attend  those  hearings? 

The  Witness:  Yes,  I  did. 

Chairman  Flanagan:  And  you  don’t  recall  the  great 
empliiisis  placed  on  the  danger  of  over-selling  gas  sp^ace 
heating? 

The  Witness :  There  was  emphasis  placed  on  tliat, 
1480  sir;  but  prior  to  the  freezing  of  gas  there  was  never 
any  attempt  to  get  plumbing  and  heating  contractors 
to  stop  selling  it. 


Cliairnian  Flanagan:  That  is  your  reciollection? 

The  Witness:  That  is  not  only  my  recollection,  but  we 
had  conferences  with  the  Gas  company  when  there  was 
some  inkling  that  it  might  be  frozen.  i 

We  talked  to  them  and  requested  their  stand  on  whetner 
or  not  it  would  be  frozen.  It  was  being  frozen  in  otlier 
areas. 

Up  until  the  very  day  that  it  was  frozen,  we  did  not  know 
that  it  was  going  to  be  frozen ;  and  there  was,  as  I  say,  no 
indication  on  their  part  that  it  would  be. 
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Chairman  Flanagan :  Do  you  think  an  indication  of  twenty 
thousand  additional  units  being  installed  was  a  normal 
indication? 

The  Witness:  I  don’t  know  whether  that  is  normal  or 
not,  sir.  I  don’t  think  you  can  consider  1948  and  compare  it 
to  any  norm. 

Cb^rman  Flanagan:  Wby  did  you  emphasize  the  fact 
that  twenty  thousand  additional  units  might  have  been  in¬ 
stalled  if  the  freeze  was  not  placed  in  operation? 

The  Witness:  That  was  the  testimony  of  Mr.  Boothby, 
sir. 

Chairman  Flannagan:  What  significance  does  it  have 
with  respect  to  competition  between  your  business  and  the 
Gas  company  ?  Is  it  realistic  in  normal  times  to  imply 
1481  that  20,000  additional  units  would  be  placed,  on  the 
line? 

The  Witness:  I  don’t  think  we  have  any  norm  to  com¬ 
pare  to,  sir.  This  is  a  post-war  era  we  are  living  in.  It  is 
not  a  normal  period,  and  to  compare  it  to  a  normal  period 
would  be  useless. 

Chairman  Flanagan:  Then  what  is  the  significance  of 
repeating  Mr.  Boothby ’s  testimony  as  to  twenty  thousand 
units? 

The  Witness :  The  significance  of  that,  sir,  is  just  simply 
a  little  addition  which,  I  think,  the  Commission  and  the 
Gas  company  failed  to  overlook. 

In  the  spring  of  1948,  or  in  the  late  winter  of  1948,  the 
Gas  company  anticipated  the  installation  of  20,000  units. 
If  the  average  unit  burned  $100  worth  of  gas  a  year,  the 
revenue  in  that  year  would  be  increased  by  $2,000,000. 

Chairman  Flanagan :  Was  not  that  figure  used  as  a  warn¬ 
ing  that  the  installation  would  be  oversold  and  that  the 
Gas  company  and  the  community  would  be  placed  in  a  very 
hazardous  situation,  rather  than  as  an  indication  of  normal 
additions  to  the  demand? 

The  Witness:  The  figure  was  apparently  an  accurate 
figure.  It  was  testified  to  as  being  an  accurate  figure. 

Actually,  there  was  no  shortage  of  gas  last  winter. 

•  •••••• 
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1484  Mr.  Stevens :  I  have  just  a  few  questions  to  ast  of 
this  witness,  Mr.  Chairman. 

By  Mr.  Stevens : 

Q.  Mr.  Webster,  I  show  you  a  paper  entitled  “Extract 
from  Minutes  of  Special  Meeting  of  Board  of  Directors, 
May  29,  1949,  of  the  Master  Plumbers  Association,  Inc.,’’ 
and  ask  you  whether  that  is  the  authority  from  the  Board  of 
Directors  of  the  Master  Plumbers  Association  which  jou 
alluded  to  in  your  preliminary  answers. 

A.  I  don’t  remember  mentioning  this  in  my  testimony, 
but  this  is  the  paper  from  which  I  get  my  authority. 

Q.  The  first  paragraph  of  that  paper  reads  as  follows 

“Whereas  the  Master  Plumbers  Association,  Inc.  of 
the  District  of  Columbia,  through  its  duly  authors  ed 
agent,  Mr.  George  C.  Webster,  a  member  of  the  Board 
of  Directors,  has  entered  into  an  agreement  with  Asso¬ 
ciated  Professional  Services,  a  partnership  doing  bi^i- 
ness  in  the  District  of  Columbia,  and  Roberts  &  Me- 
Innis,  a  law  firm  doing  business  as  a  partnership  in 
the  District  of  Columbia,  to  conduct  certain  investi¬ 
gations  and  studies,  to  prepare  accounting,  engineer¬ 
ing,  and  other  data,  and  to  initiate  and  appear  for  tfie 
Association  before  administrative  agencies  and  courts 
in  the  District  of  Columbia,  toward  the  end  tiat 

1485  the  Washington  Gas  Light  Company  shall  ter¬ 
minate  its  merchandising  business  in  gas  heat¬ 
ers,  gas  refrigerators,  gas  ranges,  and  water  heaters,” 

And  I  ask  you,  Mr.  Webster:  Was  the  avowed  purpose 
of  this  authority  to  eliminate  from  competition  with  tie 
master  plumbers  the  merchandising  business  of  the  Gis 
company? 

Mr.  Roberts :  Objection.  The  paper  speaks  for  itself.  If 
it  is  not  in  evidence,  put  it  in  evidence. 

Mr.  Stevens:  Mr.  Chairman,  for  the  convenience  of  t]ie 
Commission,  I  will  oifer  this  extract  from  the  minutes  in 
evidence  as  Exhibit  No.  42. 

Chairman  Flanagan:  It  may  be  marked  as  Exhibit  No.  42 
for  identification. 
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(The  document  referred  to  was  marked  Exhibit  No.  42 
for  identification.) 

Mr.  Stevens:  Do  you  want  to  renew  your  objection? 

Mr.  Roberts:  I  can^t  have  objection,  I  don’t  suppose,  to 
marking  for  identification,  in  light  of  the  ruling  yesterday. 
My  objection  is  to  the  question. 

Chairman  Flanagan:  You  still  object  to  his  answering 
that  question? 

Mr.  Roberts :  I  object  to  his  answering  that  question,  yes. 
Chairman  Flanagan:  The  objection  is  sustained.  The 
document  speaks  for  itself. 

1486  Mr.  Stevens:  The  document  is  only  marked  for 
identification,  your  Honor,  and  I  offer  it  in  evidence. 

Mr.  Roberts:  Objection;  on  the  same  grounds  as  yester¬ 
day,  that  it  was,  as  an  extract  from  the  minutes,  tendered 
solely  for  the  information  of  the  Commission. 

Chairman  Flanagan:  This  has  never  been  offered  to  the 
Commission,  Mr.  Roberts. 

Mr.  Roberts:  The  Commission  has  never  had  a  copy  of 
this  ?  We  certainly  gave  it  to  the  Company  when  the  matter 
came  up,  and  I  thought  we  had  given  it  to  the  Commission. 
In  that  case,  it  is  not  in  the  files  of  the  Commission,  so  my 
objection  is  again  renewed. 

Chairman  Flanagan :  I  think  this  is  an  interesting  docu¬ 
ment,  and  I  think  it  should  be  in  the  files  of  the  Commission. 
Mr.  Roberts :  All  right,  sir. 

Chairman  Flanagan :  Do  you  offer  it  for  the  files  of  the 
Commission  ? 

Mr.  Roberts :  I  do  not. 

Chairman  Flanagan :  It  is  accepted  in  evidence. 

(The  document  heretofore  marked  for  identification  Ex¬ 
hibit  No.  42,  was  received  in  evidence.) 

Mr.  Roberts :  This  is,  may  I  point  out,  Mr.  Commissioner, 
something  offered  by  the  Gas  company  that  came  into  their 
possession,  with  respect  to  the  minutes  of  the  Master 

1487  Plumbers  Association  and  the  employment  of  counsel 
and  of  assistants. 

Chairman  Flanagan;  Is  there  anything  especially  secret 
about  it,  Mr.  Roberts?  Anything  you  want  to  hide? 
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Mr.  Roberts:  If  I  wanted  to  hide  it,  I  wouldn’t  have  l^t 
the  Gas  company  see  it. 

Chairman  Flanagan :  That  is  what  I  thought. 

Mr.  Roberts;  It  is  just  not  relevant,  according  to  the  ru- 
ings  we  have  been  having  here. 

By  Mr.  Stevens: 

Q.  Mr.  Webster,  referring  to  Exhibit  42,  as  I  heard  your 
testimony  you  said  that  this  authority,  that  is,  the  authoritjr 
from  the  Board  of  Directors  had  been  confirmed  by  the 
organization. 

Was  there  some  authority  from  the  organization  over 
and  above  this  resolution? 

A.  Only  that  the  organization  ratified  the  act  of  the  Board 
of  Directors.  1 

Q.  Is  there  a  resolution  to  that  etfect,  sir?  | 

A.  There  no  doubt  is.  There  is  not  a  written  one  avail¬ 
able. 

Q.  There  is  not  a  written  one.  Well,  where  was  the  reso¬ 
lution  adopted  which  you  say  constituted  the  confirmatio 
by  the  organization? 

A.  In  a  regular  meeting  of  the  Association. 

1488  Q.  There  was  a  resolution  adopted? 

A.  Yes,  sir. 

Q.  And  minutes  are  kept  of  those  meetings  ? 


A.  I  don’t  know  for  certain  whether  minutes  are  kept  fot 
those  meetings  or  not.  I  am  not  the  secretary  of  the  Assoi 
ciation.  | 

Q.  Well,  were  you  present  at  the  meeting  at  which  youi‘ 
authority  was  confirmed  by  the  organization? 

A.  Yes,  sir. 

Mr.  Roberts :  Just  a  minute,  Mr.  Webster. 

May  I  ask,  may  it  please  the  Commission,  if  counsel  i^ 
challenging  the  right  of  Mr.  Webster  to  appear  for  the 
Master  Plumbers  Association?  If  not,  what  is  the  purpose 
of  this  inquiry?  i 

Mr.  Stevens :  The  witness  has  testified  that  his  authority 


has  been  confirmed  by  the  organization. 

Mr.  Roberts :  I  wonder  if  the  Gas  company  is  saying  Mr, 
Webster  has  no  right  to  appear. 
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Mr.  Stevens :  I  am  not  taking  the  position  that  he  has  no 
right  to  appear,  Mr.  Roberts. 

I  am  cross-examining  on  his  direct  testimony. 

Mr.  Roberts;  If  that  is  the  case,  if  he  doesn’t  dispute  Mr. 
Webster’s  right  to  appear,  these  questions  are  irrelevant, 
immaterial,  and  have  no  bearing  on  an  increase  in  the  price 
of  gas  in  the  District  of  Columbia. 

1489  Mr.  Stevens:  I  question  Mr.  Webster’s  right  to 
appear  for  the  purposes  set  forth  in  this  resolution, 

but  I  do  not  question  his  right  to  appear  as  a  gas  consumer. 
Chairman  Flanagan:  Proceed  with  your  question. 

Mr.  Roberts:  In  other  words,  my  objection  is  overruled? 
Chairman  Flanagan:  Your  objection  is  overruled. 

Mr.  Berry:  Would  you  read  the  question,  Mr.  Reporter? 

(The  reporter  read  the  question  referred  to,  and  the 
answer  as  follows : 

“Question:  Well,  were  you  present  at  the  meeting 
at  wMch  your  authority  was  confirmed  by  the  organiza¬ 
tion? 

“Answer:  Yes,  sir.”) 

By  Mr.  Stevens : 

Q.  Were  you  present? 

A.  He  just  said  that  I  said  I  was. 

Q.  I  see. 

Now,  Mr.  Webster,  you  said  that  there  was  no  written 
resolution  that  was  passed  at  that  meeting,  so  far  as  you 
can  recollect? 

A.  I  did  not  say  that,  no,  sir. 

Q.  I  am  sorry  I  misunderstood  you.  Will  you  explain 
what  did  happen  at  that  meeting? 

A.  I  have  already  explained  that,  sir. 

1490  Q.  Will  you  explain  what  happened  at  the  meeting? 
Will  you  answer  my  question? 

I  am  not  asking  you  whether  you  did  it  before  or  not. 

A.  Repeating  myself,  I  will  explain  it. 

Q.  That  is  what  I  want. 

A.  At  that  meeting  this  extract,  which  you  have  in  your 
hands,  was  ratified. 
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Q.  By  a  formal  resolution?  1 

A.  It  may  be  called  a  formal  resolution. 

Q.  Is  there  any  written  evidence  of  that  confirmaljion 
or  ratification? 

A.  I  am  not  offering  any  written  evidence.  | 

Q.  I  am  not  asking  you  that  question.  I  say,  to  yt)ur 
own  knowledge  is  there  any  written  confirmation  of  llhis 
authority  reported  to  be  given  by  the  Board  of  Directors? 

I 

Mr.  Roberts :  I  object,  on  the  ground  that  it  is  irrelevant 
and  immaterial. 

Chairman  Flanagan:  Objection  overruled. 

The  Witness :  I  am  answering  to  the  best  of  my  knowl¬ 
edge  that  there  is  written  evidence  somewhere,  probably 
in  the  city  of  Washington,  that  confirms  what  I  am  saying; 
but  I  am  not  saying  it  for  certain. 


By  Mr.  Stevens :  | 

Q.  Could  you  furnish  that  written  evidence,  Mr.  Webster, 
and  will  you  do  so  ?  ] 


1491  Mr.  Roberts:  ‘‘We  will  not*^  is  the  answer.  We 
are  not  going  to  let  the  Gas  company  go  into  the 
minute  books  of  the  Plumbers  Association. 

Mr.  Stevens :  All  I  am  asking  for  is  a  copy  of  a  resolu¬ 
tion  under  which  he  says  he  had  confirmation  by  the  organi¬ 
zation.  ! 

Mr.  Roberts :  May  I  say  in  that  connection  that  if  ques¬ 
tions  as  to  the  actual  operations  of  the  Gas  company  itstlf 
and  its  personnel  are  immaterial  and  do  not  bear  on  the 
question  of  fixing  rates,  certainly  the  question  of  whether 
there  is  a  written  minute  of  the  Plumbers  Association  is 
both  irrelevant  and  immaterial. 

Chairman  Flanagan:  You  are  under  a  misconception  as 
to  the  rulings  of  this  Commission  in  the  first  place,  I^fr. 
Roberts.  And  Mr.  Stevens  has  not  asked  for  permission 
to  see  the  minutes  of  this  Association;  he  has  asked,  if 
that  written  confirmation  is  in  existence,  that  a  copy  of  it 
be  furnished.  Is  that  what  you  are  objecting  to? 

Mr.  Roberts:  No,  Mr.  Stevens  hasn’t  done  that,  M[r. 
Chairman.  Mr.  Stevens  has  asked  if  there  is  written  cop- 
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firmation  in  the  minutes  of  the  action  of  this  Plumbers 
Association  meeting,  and  now  he  wants  to  have  that  pro¬ 
duced,  and  my  answer  is  that  we  won’t  do  it. 

Mr.  Harrison ;  I  ask  that  the  question  be  read  back,  be¬ 
cause  I  think  there  is  a  misunderstanding. 

1492  (The  reporter  read  the  pending  question  as  fol¬ 
lows: 

** Question:  Could  you  furnish  that  written  evidence, 
Mr.  Webster,  and  will  you  do  so?”) 

Mr.  Roberts:  What  he  is  now  asking  for  is  the  general 
minutes  of  the  regular  meeting  at  which  the  ratification 
was  confirmed. 

Mr.  Stevens:  Exhibit  42  doesn’t  purport  to  be  a  copy  of 
the  minutes  of  the  meeting.  It  merely  purports  to  be  a 
copy,  an  extract,  showing  and  setting  forth  the  authority 
of  this  witness. 

Mr.  Roberts ;  That  is  a  special  meeting  of  the  Board  of 
Directors,  who  have  full  power  to  act  for  the  Association. 

Chairman  Flanagan:  What  you  have  requested  is  an¬ 
other  extract,  if  it  exists? 

Mr.  Stevens:  This  "witness  has  testified  on  his  direct 
examination  that  his  authority  from  the  Board  of  Directors 
was  confirmed  by  the  organization.  I  am  asking  him  a 
very  simple  question,  as  to  whether  or  not  he  can  produce 
any  evidence  to  support  that  statement. 

Mr.  Roberts :  We  have  present  in  the  room  three  Directors 
of  the  Association,  all  of  whom  will  go  on  the  stand  and 
swear  under  oath  that  Mr.  Webster’s  authoritv  was  con- 
firmed.  If  necessary,  we  will  put  on  the  Board.  But  we  are 
not  going  to  produce  the  minutes  of  the  Association’s  meet¬ 
ing  for  this  hearing.  It  is  not  within  the  jurisdiction 

1493  of  this  Commission. 

Mr.  Stevens:  Mr.  Chairman,  I  don’t  think  the 
matter  is  sufficiently  material  so  that  I  care  to  pursue  this 
matter  any  further,  and  I  will  withdraw  my  request  for 
this  authority,  so  that  there  need  be  no  embarrassment 
either  of  the  Master  Plumbers  Association  or  this  Com¬ 
mission  or  any  one  else. 
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By  Mr.  Stevens : 

Q.  Mr.  Webster,  do  you  have  before  you  this  resolution 
of  the  Board? 

A.  I  do. 

Q.  Exhibit  42?  Apparently  from  the  language  of  this 
resolution,  at  the  time  of  the  meeting  of  the  Board  of  Direc¬ 
tors  on  May  24,  1949,  you  had  entered  into  an  agreei|nent 
with  Associated  Professional  Services  and  with  Robeijts  & 
Mclnnis.  Is  that  correct? 

A.  It  is  so  stated. 

Q.  I  am  not  asking  you  whether  it  is  stated.  I  am  asking 
you  whether  that  is  correct.  Had  you  entered  into  an  agree¬ 
ment  with  Associated  Professional  Services  and  Robeits  & 
Mclnnis  prior  to  the  meeting  of  the  Board  of  Directors  of 
the  Master  Plumbers  Association,  Inc.,  on  May  24, 1949? 

A.  My  recollection  is  not  completely  clear  as  to  whether 
I  actually  completed  the  agreement  before  or  after  this,  but 
it  was  about  at  the  same  time  as  this  resolution  was  adopted. 

Q.  Was  that  agreement  in  writing? 

1494  A.  The  agreement  with  Roberts  &  Mclnnis  ? 

Q.  And  with  Associated  Professional  Services. 

A.  Yes,  that  was  in  writing. 

Q.  Do  you  have  a  copy  of  it  here? 

Mr.  Roberts :  I  object,  on  the  ground  that  it  is  obviously 
privileged  matter  between  attorney  and  client,  and  it  i^  not 
relevant  or  material  to  the  issues  in  this  cause. 

Mr.  Stevens;  Do  you  contend  that  Associated  Profes¬ 
sional  Services  is  so  closely  connected  with  your  law  firm 
that  you  are,  in  effect,  one? 

Mr.  Roberts:  I  won’t  even  answer  the  question.  It  is 
irrelevant  and  immaterial.  I  am  just  saying  that  when  he 
tries  to  get  a  contract - 

Commissioner  Lauderdale :  You  are  objecting  to  his  pro¬ 
ducing  the  contract  with  Associates  because  it  is  privileged? 

Mr.  Roberts:  I  say  it  is  privileged  also  with  respect  to 
Associates. 

The  Gas  company  has  no  right  to  know  what  the  specific 
arrangement  for  employment  of  counsel  or  employment  of 
expert  services  is  in  this  case.  It  has  nothing  to  do  with  [this 
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case.  It  has  nothing  to  do  with  rates  of  the  Gas  company  or 
anything  which  will  help  the  Commission  to  decide  what  the 
rates  of  the  Gas  company  should  be. 

Chairman  Flanagan :  It  has  a  direct  bearing  on  the  testi¬ 
mony  of  this  witness,  Mr.  Roberts. 

1495  Mr.  Roberts:  I  don’t  see  how  it  has.  Is  the  Com¬ 
mission  challenging  the  credibility  of  Mr.  Webster? 

Chairman  Flanagan :  No,  indeed. 

Mr.  Roberts :  Is  the  Commission  interested  in  how  much 
he  is  going  to  pay  me,  or  has? 

Chairman  Flanagan ;  Not  particularly. 

Mr.  Roberts:  Then  I  think  the  matter  is  entirely  irrele¬ 
vant. 

Chairman  Flanagan :  Read  the  question,  Mr.  Reporter. 

(The  pending  question  was  read  by  the  reporter.) 

Mr.  Stevens :  May  the  witness  answer  the  question  as  to 
whether  he  has  a  copy  of  it  here? 

Chairman  Flanagan :  Mr.  Stevens,  will  you  state  what  you 
intend  to  show  by  that  question? 

Mr.  Stevens :  Mr.  Chairman,  I  am  directing  my  inquiry  to 
two  matters.  One  is  the  authority  which  his  witness  claims 
and  how  he  exercises  it ;  and,  two,  in  the  light  of  the  specific 
statement  of  this  resolution  which  I  have  read,  that  Mr. 
Webster’s  authority  was  avowedly  for  the  purpose  of  ter¬ 
minating  the  merchandising  business  of  the  Gas  company  in 
gas  heaters,  gas  refrigerators,  gas  ranges,  and  water  heat¬ 
ers,  I  want  to  show  that  that  selfish  motive,  that  that  attempt 
on  the  part  of  the  plumbers  for  their  own  purposes  to  drive 
the  gas  company  out  of  the  merchandising  business,  is  the 
motivating  factor  in  this  whole  proceeding  as  far  as 

1496  Mr.  Roberts  and  as  far  as  the  Associated  Professional 
Services  is  concerned,  that  it  casts  a  cloud  on  their 

entire  efforts  in  this  matter,  and  in  addition  that  it  has  no 
purpose  or  place  whatsoever  in  a  rate  making  proceeding. 

Mr.  Roberts:  I  might  suggest,  in  that  connection,  Mr. 
Chairman,  that  there  was  already  put  in  the  record  by  the 
Commission  a  long  list  of  gas  consumer  members,  including 
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the  Master  Plumbers  Association,  the  Merchandisijng 
Plumbers,  Incorporated,  and  many  others,  which  says : 

“We,  the  undersigned,  are  members  of  the  Gas  Con¬ 
sumers  and  Independent  Appliance  Dealers,  and  we 
have  authorized  George  C.  Webster,  trustee  of  the 
Association,  to  act  in  our  behalf,  so  that  we  may  rece:  ve 
maximum  benefit  both  in  the  price  and  service  furnished 
by  the  Washington  Gas  Light  Company.” 

Mr.  Webster  has  stated  that  he  is  appearing  under  that 
authority  as  well  as  the  single  specific  authority  that  is  re¬ 
ferred  to  in  the  action  of  the  Master  Plumbers  Association. 
If  we  have  the  witnesses  here  present  this  morning,  th(!re 
are  quite  a  number  of  the  people  who  have  signed  this,  and 
they  will  go  on  and  say  that  Mr.  Webster  has  that  authority. 

Chairman  Flanagan:  That  Association  to  which  y|ou 
referred  has  what  relationship  to  the  Master  Plumbers  .dis¬ 
sociation  ? 

1497  Mr.  Roberts:  Pardon,  sir? 

Chairman  Flanagan:  That  list  of  members  of  Ihe 
Gas  Consumers,  and  so  forth, — what  relationship  does  that 
bear  to  the  Master  Plumbers  Association? 

Mr.  Roberts :  It  has  none. 

Chairman  Flanagan:  It  has  none? 

Mr.  Roberts:  That  I  know  of.  We  have  the  peophj’s 
names.  The  Company  has  the  names  and  addresses. 

Chairman  Flanagan:  As  of  what  date  or  dates  were 
those  signatures  obtained? 

Mr.  Roberts :  I  am  not  sure.  I  don’t  know. 

Mr.  Stevens :  We  would  like  to  know. 

Mr.  Roberts:  Mr.  Webster,  do  you  know? 

That  is  a  pertinent  question. 

The  Witness :  Various  dates,  June,  July,  August. 

Mr.  Stevens :  Were  they  obtained  after  we  asked  for  this 
paper? 

The  Witness:  This  paper?  I  would  say  some  were  ob¬ 
tained  prior  to  and  some  were  obtained  afterward. 

Mr.  Stevens:  And  in  response  to  the  Chairman’s  ques¬ 
tion,  can  you  tell  us  how  many  of  them  were  acquired  before 
and  how  many  afterwards? 
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The  Witness:  Well,  if  you  will  tell  me  how  many  names 
there  are  on  the  list  that  you  hold. 

There  have  been  a  considerable  number  added  to 

1498  the  list,  which  I  haven  T  furnished  you  with,  because 
I  thought  that  this  would  define  my  authority  com¬ 
pletely  enough. 

If  you  will  tell  me  how  many  names  are  on  there,  I  will 
give  you  the  breakdown. 

Mr.  Roberts:  Mr.  Webster,  are  there  people  on  this  list 
who  have  no  connection  with  the  Master  Plumbers  Associa¬ 
tion? 

The  Witness :  Yes,  I  am  sure  there  are,  but  I  would  like 
to  look  at  it. 

(Mr.  Roberts  hands  list  to  witness.) 

The  Witness :  Yes,  there  are. 

Mr.  Roberts:  Many?  Or  most? 

The  Witness :  I  would  say  most.  Most  of  them. 

Chairman  Flanagan :  I  would  like  to  know  the  date,  Mr. 
Webster,  of  agreement  entered  into  between  you  and  the 
Associated  Professional  Services,  please. 

The  Witness :  It  is  the  same  date  as  with  Roberts  &  Mc- 
Innis.  I  am  not  certain  whether  it  was  just  prior  to  this  or 
just  after  this,  but  I  am  inclined  to  believe  that  it  was  just 
after  this. 

Chairman  Flanagan:  You  do  have  a  copy  of  the  agree¬ 
ment.  Can  you  give  us  the  exact  date,  please? 

Mr.  Roberts:  May  I  suggest,  Mr.  Chairman,  that  it  is 
extraordinary  that  there  is  so  much  time  taken  up  in  matters 
of  this  kind,  and  so  much  time  for  the  qualification  of 

1499  Mr.  Harbaugh  yesterday,  and  so  little  time  to  go  into 
the  matters  of  pertinent  interest  in  the  case. 

The  Witness :  I  don’t  seem  to  have  a  copy  of  that  agree¬ 
ment  with  me. 

However,  I  have  it  on  file,  naturally.  I  think  it  was  just 
after  this  that  the  agreement  was  actually  signed.  But  it 
was  an  agreement  for  services. 

Chairman  Flanagan:  Will  you  furnish  the  exact  date  of 
the  consummation  of  the  agreement  for  the  record? 

The  Witness :  I  can  furnish  it,  yes.  I  will  be  glad  to. 
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Chairman  Flanagan:  Generally  speaking,  Mr.  Webster, 
can  you  state  whether  the  terms  of  that  agreement  coincide 
with  or  follow  the  authorization  contained  in  this  extract 
from  minutes  of  the  special  meeting  of  the  Board  of  Direc¬ 
tors  dated  Mav  29, 1949? 

Mr.  Roberts :  Objection.  That  is  an  attempt  to  find  the 
content  of  the  meeting  by  comparison,  Mr.  Webster,  and  I 
instruct  you  that  it  is  privileged  matter. 

Commissioner  Lauderdale :  Between  Associates - 

Mr.  Roberts :  As  far  as  the  law  firm  is  concerned  and  as 
far  as  Associated  Professional  Services  is  concerned  also. 

Mr.  Stevens :  As  a  matter  of  law,  isn’t  it  a  personal  pr:  vi- 


lege  of  the  client  and  not  of  counsel? 

Mr.  Roberts :  I  think  the  client  can  answer  that. 
Mr.  Stevens:  You  are  a  lawyer.  You  can  ans-vrer 
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that. 

Mr.  Roberts :  He  is  a  lawyer,  too,  and  he  knows  the  ans'vrer 
to  that. 

Chairman  Flanagan:  All  right.  We  don’t  need  all  this 
colloquy. 

Mr.  Roberts :  We  will  furnish  the  date  of  the  agreement, 
because  that  does  bear  on  the  time  when  the  work  started. 

Chairman  Flanagan:  You  will  furnish  the  date  of  tliat 
agreement  ? 

Mr.  Roberts :  Yes,  sir. 

Chairman  Flanagan :  All  right. 


1528  George  H.  Harbaugh  was  recalled  as  a  witness  ;^or 
and  on  behalf  of  the  Gas  Consumers  and  Independijnt 
Independent  Appliance  Dealers,  and,  having  been  previously 
duly  sworn,  was  examined  and  testified  further  as  follows : 

Direct  examination  (Resumed). 

By  Mr.  Roberts: 

Q.  Mr.  Harbaugh,  at  the  conclusion  of  last  night’s  session, 
certain  errors  in  your  computation  were  brought  to  <iur 
attention,  and  you  were  requested  to  show  your  metlod 
of  computation;  is  that  correct,  sir? 

A.  That  is  correct,  sir. 
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Q.  Have  you  restudied  the  information,  particularly  with 
respect  to  the  questions  raised  by  Mr.  Harrison? 

A.  I  have,  sir. 

Mr.  Harrison:  I  didn’t  state  that  there  were  errors.  I 
don’t  know  whether  there  were  errors  or  not.  I  merely 
ask  him  to  state  the  source  of  the  figure  of  $142,143  shown 
under  the  column  designated  “Adjustment”  on  the  last 
sheet  of  Exhibit  39.  That  was  the  only  information  I 

1529  requested  at  that  time. 

Mr.  Stevens :  I  should  like  to  state  along  the  lines 
of  what  Mr.  Harrison  has  said.  Your  Honors,  that  we  like¬ 
wise  were  not  certain  that  errors  had  been  made.  We 
asked  the  witness  whether  he  had  made  an  error. 

Mr.  Roberts:  Well,  he  did. 

Mr.  Stevens:  Are  your  testifying? 

Mr.  Roberts :  I  am  not  raising  any  question  about  it.  I 
am  just  saying  that  there  were  errors  made. 

Mr.  Harrison :  I  would  like  to  have  the  answer. 

By  Mr.  Roberts  : 

Q.  Have  you  prepared  a  memorandum  for  the  purpose  of 
answering  the  questions  raised  by  Mr.  Harrison  and  other 
questions  that  were  raised? 

A.  I  have  figures,  sir,  that  I  can  present  now. 

Mr.  Roberts:  We  have  distributed,  Mr.  Chairman,  a  re¬ 
vised  Page  7  of  Exhibit  39  as  the  basis  for  Mr.  Harbaugh 
answering  the  questions  you  have  asked. 

By  Mr.  Roberts : 

Q.  Was  this  prepared  by  you  or  by  your  direction? 

A.  Yes,  sir. 

Q.  Since  yesterday? 

A.  Since  last  night. 

Q.  Would  you  go  ahead  and  take  each  of  those  items,  Mr. 
Harbaugh,  taking  Mr.  Harrison’s  first,  and  explain 

1530  the  manner  in  which  you  have  computed  the  figures 
and  the  manner  in  which  you  have  computed  them 

now? 

A.  Yes.  sir. 
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The  figure  requested  by  Mr.  Harrison  was  that  of  $142,- 
143.  In  checking  that,  it  was  discovered  that  it  was  re¬ 
produced  incorrectly.  The  figure  should  be  $194,607. 

Q.  Where  does  that  appear,  and  how  is  it  computed  i 

A.  That  is  computed  in  the  following  way ;  The  expenses 
of  merchandising  and  jobbing,  as  they  appear  on  Exhibit  37, 
Schedule  C,  page  2  are  in  total  $262,802.34. 

•  •••••• 

1533  By  Mr.  Roberts: 

Q.  You  had  another  questions  directed  to  your  at- 

1534  tention,  concerning  your  understanding  of  the  allo¬ 
cation  to  Maryland  of  certain  cost  elements. 

A.  The  question,  as  I  recall  it,  sir,  was  on  numbered 
page  7  of  Exhibit  39,  dealing  with  the  problem  of  whet  tier 
or  not  the  figures  from  Exhibit  11  were  or  were  not  allo¬ 
cated  prior  to  any  taking  of  them  for  allocation.  I  went 
back  and  reexamined  the  exhibits  and  the  supporting  sch|ed- 
ules  and  found  that  we  had  used  an  allocated  figure  ^nd 
not  a  consolidated  figure. 

Q.  Will  you  point  out  exactly  on  Exhibit  11  where  that 
is,  so  that  the  Commission  will  know? 

A.  W^here  what  is,  sir? 

Q.  Where  on  Exhibit  11  you  found  the  figure  that  you 
found  was  allocated? 

Mr.  Harrison :  If  I  remember  correctly,  there  is  no  exhibit 
showing  that  W^itness  Ritenour  testified  that  it  wasn’t  aUo- 
cated. 

I  think  the  exhibit  shows  on  its  face  that  it  is  an  allo¬ 
cated  figure.  In  addition,  I  think  the  Witness  Ritenour 
testified,  as  I  recall,  that  the  figures  there  reported  were 
after  allocation  and  charged  directly  on  the  books  of  The 
Company. 

By  Mr.  Roberts: 

Q.  Mr.  Harbaugh,  will  you  please  point  out  the  figire 
that  is  in  question? 

1535  A.  The  figures  in  question  are  on  Exhibit  11,  under 
Column  J.  calendar  year  1948.  We  had  taken  thpse 
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orii?inallv  as  unallocated  fissures.  If  vou  will  look  at  the 
same  time  at  that  column  and  also  at  Schedule  2  of  Ex¬ 
hibit  12,  you  will  find  that  in  Column  E  of  that  schedule  of 
Exhibit  12,  there  are  amounts  which  purport  to  be  allo¬ 
cations  to  the  District  of  Columbia  or  after  allocations  to 
other  areas. 

Therefore,  that  leads  me  to  assume  that  the  figures  in 
Exhibit  11  are  allocated  figures. 

Q.  So  that  what  you  have  done  on  revised  pages  7  of 
Exhibit  39 - 

A.  Therefore,  on  revised  page  7  of  Exhibit  39,  instead 
of  taking  Exhibit  11,  we  went  to  Exhibit  12,  Schedule  2,  and 
took  the  adjusted  total.  Column  C  on  that  schedule  as  the 
basis  for  the  allocation.  In  other  words,  we  were  going 
from  there  forward  and  not  from  an  allocated  figure  for¬ 
ward. 


1539  Mr.  Stevens;  Mr.  Harbaugh,  may  I  ask  you  one 
question.  Are  you  changing  your  methods  now  of 

allocations  and  your  theories  of  allocations  as  compared  to 
your  earlier  exhibit? 

The  Witness:  The  earlier  exhibit  was  an  attempt  to  set 
out  exactly  our  allocations  on  the  basis  of  Mr.  McElfresh^s 
allocations.  We  found  that  that  was  basically  wrong.  It 
was  called  to  our  attention  very  kindly,  and  we  are  now  pre¬ 
senting  a  correct  version. 

Mr.  Stevens:  Would  you  read  my  question  to  the  wit¬ 
ness? 

(The  preceding  question  was  read.) 

Mr.  Roberts :  I  submit  the  witness  has  answered. 

Mr.  Stevens :  May  I  have  an  answer  to  that  question. 

The  Witness :  The  methods  we  are  using  here  were 

1540  presented  in  direct  testimony  by  me  yesterday.  I 
agree  that  the  exhibit  did  not  reflect  all  of  these  items 

yesterday.  The  reason  for  that - 

Mr.  Stevens:  I  am  not  interested  in  that. 

Mr.  Roberts:  Let  him  complete  his  answer. 
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Mr.  Stevens ;  All  right. 

The  Witness :  The  exhibit  did  not  reflect  all  of  the  items 
yesterday  that  I  testified  I  thought  were  correct.  Ilow- 
ever,  we  are  presenting  here  not  only  the  same  testimony 
but  figures  to  match  it  this  time  and  not  to  match  someone 

else’s  method  necessarily. 

•< 

Mr.  Stevens:  Are  you  changing  your  methods  of  allo¬ 
cation  now  as  distinguished  from  the  methods  that  you 
used  in  the  exhibits  that  you  put  in  yesterday? 

The  Witness:  No,  sir. 

Mr.  Stevens:  In  other  words,  the  same  theories  of  allo¬ 
cation  are  being  used  here? 

The  Witness:  That  is  right. 

Chairman  Flanagan:  Apropos  of  that  point,  w’e  had  the 
same  question.  I  will  explain  briefly  what  gives  rise  to  it. 

On  Exhibit  39,  page  7,  your  total  allocation  to  non- Dis¬ 
trict  of  Columbia  operations,  which  I  believe  it  has  been 
admitted  in  the  record  were  erroneous  to  the  extent  of  at 
least  $1,000,000,  total  $1,778,562.  All  of  these  fig- 
1541  ures  will  be  subject  to  check.  In  your  adjustment 
column  on  that  same  page,  you  have  a  total  of  ^93,- 
337,  resulting  in  a  total  allocation  or  adjustment  of  $1,871,- 
899. 

Now,  on  Exhibit  39,  page  7,  revised,  which  we  are  now 
discussing,  the  total  of  your  adjustments  column  is  $2,779,- 
967,  or  approximately  $900,000  in  excess  of  those  you  pre¬ 
sented  yesterday,  which,  as  I  repeat,  contained  an  e  rror 
of  $1,000,000.  Now’,  unless  you  have  made  very  basic 
changes  in  your  approach,  how  do  you  explain  such  a  dis¬ 
crepancy  in  those  figures? 

The  Witness:  Mr.  Chairman,  I  testified  yesterday  as  to 
w^hat  I  believed  should  be  done.  At  the  same  time,  I  be¬ 
lieve  I  stated  that  because  I  was  advised  that  the  rulings 
of  the  Commission  more  or  less  precluded  my  doing  that,  I 
had  to  do  other  things. 

Chairman  Flanagan:  What  rulings  are  you  talking 
about? 

The  Witness :  I  wras  advised  by  Colonel  Roberts. 

Mr.  Stevens:  Let’s  get  those  rulings. 
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Chairman  Flanagan:  First,  did  you  go  over  your  ex¬ 
hibits  with  your  counsel  before  you  testified  with  respect 
to  them  in  this  proceeding? 

The  Witness:  Yes,  sir. 

Chairman  Flanagan:  In  detail? 

The  Witness:  Reasonably. 

1542  Chairman  Flanagan :  Now,  when  you  say  that  you 
were  precluded  from  presenting  testimony  in  a  cer¬ 
tain  manner  by  rulings  of  this  Commission,  what  do  you 
have  reference  to? 

Mr.  Roberts:  I  think  he  said  that  in  the  exhibits,  Mr. 
Commissioner,  he  was  precluded  from  doing  what  he  be¬ 
lieved  should  be  done.  He  said,  “In  my  direct  testimony 
I  covered  it.^^ 

Chairman  Flanagan:  You  covered  what  in  your  direct 
testimony? 

The  Witness :  I  mentioned  these  things  in  my  direct  tes¬ 
timony,  sir,  and  stated  what  I  thought  the  proper  allocations 
were.  I  stated  at  that  time  why  they  did  not  appear  in  the 
exhibit.  However,  when  I  revised  this  sheet,  I  decided - 

Chairman  Flanagan:  Now,  just  a  minute.  As  I  recall  it, 
your  remarks  along  that  line  were  directed  to  the  amortiza¬ 
tion  of  conversion  costs  which  you  said  your  counsel  ad¬ 
vised  you  should  be  excluded  from  your  exhibit.  What 
other  items  did  your  counsel  tell  you  you  were  precluded 
from  setting  forth  in  an  exhibit  in  your  manner? 

The  Witness:  I  believe  advertising  was  one,  if  I  recall 
correctlv. 

Chairman  Flanagan:  But  the  items  you  are  now  saying 
you  had  advice  of  counsel  on  were  not  included  in  your 
adjustment  column  nor  in  your  allocations  column  as 

1543  of  yesterday,  were  they? 

The  Witness:  You  mean  those  items  that  I  have 
just  mentioned  to  you,  sir? 

Chairman  Flanagan:  Yes. 

The  Witness :  No,  they  were  not. 

Chairman  Flanagan :  So  that  has  nothing  to  do  with  the 
difference  about  which  I  have  just  asked  you,  has  it? 

The  Witness :  It  might  well  because  they  are  included  in 

the  column  todav. 

•> 
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Chairman  Flanagan:  They  are  included  in  your  adjust¬ 
ment  column  today? 

The  Witness:  The  amortization  of  Natural  gas  conver¬ 
sion  is  right  there. 

Chairman  Flanagan:  As  an  adjustment? 

The  Witness :  Yes,  sir. 

Chairman  Flanagan:  Well,  that  is  a  basic  departure 
from  the  approach  to  this  problem  after  yesterday,  is  it 
not? 

The  Witness :  I  believe  it  is,  it  is  consistent  with  my  oral 
testimony,  sir. 

Chairman  Flanagan :  Do  you  have  a  reason  for  including 
it  today  whereas  you  didn’t  include  it  yesterday  as  an  ad¬ 
justment  to  be  excluded  from  allowable  expenses? 

The  Witness :  Yes,  sir. 


Chairman  Flanagan:  Do  you  mind  stating  what  it  :ls. 

The  Witness:  The  amortization  of  natural  gas 
1544  conversion  costs  is  the  amortization  of  a  cost  for  im¬ 
provements  on  the  property  with  funds  that  were 
paid  by  rate  payers  and  not  by  investors.  The  rate  payers 
already  have  put  that  money  in  the  company  and  it  has 
been  used  for  bettering  of  the  property.  Nobody  outside 
of  the  rate  payers  paid  that  money  that  we  can  identify. 

Chairman  Flanagan:  So  you  have  excluded  it? 

The  Witness:  Therefore,  by  having  it  as  an  operating 
charge  now,  you  are  asking  that  it  be  paid  twice. 

Chairman  Flanagan:  Are  you  going  against  advic*}  of 
counsel  in  excluding  it,  or  was  it  his  advice  today  that  it  is 
all  right? 

Mr.  Roberts:  He  didn’t  say  that  he  was  going  against 
advice  of  counsel. 

Chairman  Flanagan:  I  am  asking  him.  He  said  that 
yesterday  he  didn’t  exclude  it  because  you  advised  him 
not  to. 

Mr.  Roberts :  The  form  of  the  question  is  directed  to\fard 
what  he  included  in  his  exhibit,  whereas  the  witness  stated 
that  he  dealt  with  the  matter  in  his  direct  testimony.  It 
was  at  the  advice  of  counsel  that  he  carried  the  full  amounts 
into  the  exhibit  columns,  although  testifying  that  i:hey 
should  be  excluded. 
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Chairman  Flanagan;  Do  you  consider  this  a  basic  de¬ 
parture  from  your  approach  to  this  problem  as  of  yester¬ 
day? 

1545  The  Witness:  My  testimony  of  yesterday  is  per¬ 
fectly  consistent  with  this  exhibit,  sir. 

Chairman  Flanagan :  You  don’t  care  to  answer  that  ques¬ 
tion? 

Can  you  think  of  any  other  explanations  for  this  very 
sizable  difference  in  the  adjustments  you  considered  cor¬ 
rect  today  as  compared  to  those  which  you  testified  to 
yesterday  and  presented  in  an  exhibit? 

Mr.  Roberts:  I  respectfully  object  to  the  form  of  the 
questions. 

Chairman  Flanagan :  Do  you  object  to  our  getting  an  ex¬ 
planation  from  your  witness  as  to  the  differences  between 
the  adjustments  on  Exhibit  39  and  the  adjustments  now 
proposed? 

Mr.  Roberts ;  No,  sir.  I  think  if  your  Honor  would  listen 
to  the  question  the  way  I  understood  it - 

I  will  ask  the  Reporter  to  read  the  question. 

Chairman  Flanagan:  Do  you  want  that  question  re¬ 
phrased? 

Mr.  Roberts:  May  I  have  it  read  back? 

Chairman  Flanagan:  I  will  rephrase  it.  Maybe  I  will 
say  the  same  thing  again ;  that  is  what  I  have  in  mind. 

All  I  want,  Mr.  Harbaugh,  is  an  additional  explanation 
as  to  the  difference  between  the  total  adjustments  and  al¬ 
locations  made  on  Exhibit  39  which  you  testified  to  yes¬ 
terday  and  the  adjustments  reflected  on  the  revised 

1546  sheet  which  we  are  now  discussing. 

Is  that  in  satisfactorv  form? 

Mr.  Roberts :  Yes,  sir ;  that  is  a  good,  clear  question. 

The  Witness:  Page  7  of  Exhibit  39  of  yesterday  con¬ 
tained  adjustments  which  I  testified  to,  I  would  not  do  that 
way  myself.  When  the  exhibit  was  called  in  to  question, 
yesterday  afternoon,  and  after  it  was  inspected  last  night 
by  me,  it  was  decided  that  we  would  put  in  the  adjustments 
as  I  had  testified  I  believed  they  should  be  made  and  not  as 
they  were  reported  in  the  exhibit. 


1547  Chairman  Flanagan:  Granting  those  additional 
items,  do  they  come  anywhere  close  in  total  to  ac¬ 
counting  for  this  difference  which  I  have  pointed  out  in  my 
original  question? 

The  Witness:  I  couldn’t  add  them  at  this  time,  sir,  and 
I  haven’t  added  them  prior  to  this;  so  I  would  have  to  go 
back  and  examine  that  point  carefully. 


By  Mr.  Roberts : 


1548  Q.  Do  they  bear  any  relationship  at  all  to  the  mat¬ 
ter  which  the  Chairman  is  calling  to  your  attention  to, 

Mr.  Harbaugh? 

A.  I  couldn’t  even  answer  that  question,  sir,  until  I 
check  on  them. 

Mr.  Stevens :  Mr.  Chairman,  this  is  a  rather  difficult  sub¬ 
ject  to  approach.  I  don’t  want  to  characterize  this  witness’s 
testimony,  but  it  seems  to  me,  on  the  basis  of  questions  that 
have  been  asked  and  answered  so  far,  that  this  witness  is 
not  changing  his  testimony  in  order  to  lessen  as  much  as 
possible  the  effects  of  a  rather  stupid  mistake  that  he  had 
to  admit. 

I  think  that  what  we  should  have  here,  now,  Mr.  Chair¬ 
man,  is  not  all  of  these  gymnastics  in  the  form  of  this  revised 
page  7,  which  also  revises  his  theory  and  tries  to  make  ilp 
for  some  of  this  mistake,  is  Exhibit  39  starting  with  Exhiljit 
11  and  making  the  corrections  on  that  exhibit  which  ijie 
would  make  to  correct  that  particular  mistake  or  mistakes 
that  were  pointed  out  to  him  yesterday.  Then  we  will  have 
a  basis  for  comparison.  If  he  wants  to  change  his  testimor.y 
from  then  on,  he  can  put  in  this  type  of  exhibit. 

But  I  say  to  you  that  this  is  entirely  different  testimony. 
It  is  not  responsive  to  the  questions  that  were  asked  yester¬ 
day,  and  it  is  going  to  take  us  hours  of  cross-examination 
to  dig  out  these  differences. 

1549  Now,  I  think  this  witness  should  be  instructed  to 
correct  his  errors.  Then  if  he  wants  to  change  his 

testimony,  all  right.  Let  him  bring  that  in.  Presumably 
he  is  entitled  to  change  his  testimony  if  he  wants  to,  but 
let’s  not  make  the  change  in  testimony  in  the  guise  of  what 
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he  claims  now  is  a  simple  revision  of  page  7.  That  is  too 
smart. 

Mr.  Roberts :  Mr.  Commissioner,  I  am  not  going  to  move 
to  strike  counsel’s  remarks  characterizing  the  witness’s 
mistake  as  stupid  because  I  want  that  to  remain  in  the  rec¬ 
ord,  but  I  object  to  it  and  resent  it. 

Chairman  Flanagan :  Mr.  Roberts,  I  don’t  know  what  else 
we  can  ask  this  witness  to  do.  I  am  thoroughly  confused. 

Mr.  Roberts:  He  hasn’t  had  a  chance - 

Chairman  Flanagan:  If,  you  admitted  into  the  record  a 
mistake  has  been  made  in  the  allocations  on  page  7  of  Ex¬ 
hibit  39  in  the  amount  of  $1,000,000,  it  would  reduce  the 
total  adjustments  and  allocations  reflected  on  that  page 
to  less  than  $800,000.  We  now  have  adjustments  proposed 
of  $2,800,000,  or  an  increase  of  $2,000,000  in  suggested  ad¬ 
justments.  What  can  we  think  of  that  sudden  departure 
from  what  was  stated  yesterday? 

Mr.  Roberts:  Mr.  Chairman,  one,  it  isn’t  a  sudden  depar¬ 
ture.  The  Witness  in  each  instance,  with  respect  to  each 
of  the  items  in  question  stated  exactly  his  position  in  re¬ 
sponse  to  direct  examination,  and  the  Commission 
1550  asked  questions  about  many  of  them. 

Chairman  Flanagan :  Now,  I  am  afraid  that  we  will 
have  a  record  so  confused  that  nobody  will  be  able  to  make 
heads  or  tails  of  it. 

Now,  yesterday  Mr.  Harbaugh  in  his  own  mind,  at  least, 
gave  very  clear  testimony  as  to  what  he  thought  when  he 
explained  page  7  of  Exhibit  39.  There  were  errors  found 
and  the  Commission  feels  that  the  way  to  do  it  is  to  adjust 
this  Exhibit  11  to  eliminate  the  errors  and  to  reflect  the 
ideas  which  were  testified  to  yesterday  by  this  witness. 

By  Mr.  Roberts : 

Q.  Mr.  Harbaugh,  have  you  mentioned  both  of  the  items 
on  which  you  were  mistaken  and  misunderstood  concerning 
the  figures  that  you  used  yesterday  in  the  allocation  item, 
and  also  the  one  that  you  very  carefully  went  through,  figure 
by  figure,  in  response  to  Mr.  Harrison’s  question? 

A.  Yes. 

Q.  Is  there  anything  more  you  have  to  say  about  those 
two  items? 
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A.  No,  sir,  nothing  at  all.  | 

Q.  All  right,  sir.  Then  the  other  memoranda  that  fou 
have  included  in  written  form  on  Exhibit  39  are  the  ^o 
specific  items  plus  changes  covered  by  your  direct  testi¬ 
mony  of  yesterday,  inserted  in  terms  of  figures;  is  that 
right?  j 

A.  That  is  correct,  sir.  i 

1551  Q.  Will  you  name  again  for  the  Commission  the 
two  items  on  which  you  were  mistaken  on  your  origi¬ 
nal  exhibit? 

A.  The  credit  arising  from  the  merchandising  expense 
against  utility  expense  which  was  questioned  by  Mr.  Harri¬ 
son. 

Q.  That  mistake  arose  how? 

A.  That  mistake  arose  from  subtraction. 

Q.  Erroneous  subtraction? 

A.  Yes,  sir. 

Q.  And  the  other  mistake  was  with  regard  to  the  use  of 
the  1948  column  as  being  allocated  rather  than  unallocat^? 

A.  That  is  correct,  sir.  We  used  the  column  which  ^he 
company  prepared  as  an  allocated  column  instead  of  as  an 
unallocated  column. 

Q.  It  was  a  different  company  exhibit  that  contained  i:he 
actual  allocated  column? 

A.  That  is  correct. 

Q.  And  you  have  stated  the  exact  figure  and  the  ex^t 
location  of  that  figure  today  and  the  fact  that  you  h^ve 
used  it  here? 

A.  That  is  correct. 

Q.  And  you  have  here  used  the  allocated  figure? 

A.  I  have  used  the  unallocated  figure  here. 

Q.  Yes,  the  unallocated  figure. 

Then  the  other  changes  are  all  changes  that  are  merely 
put  in  figures  today  and  which  you  covered  in  ycur 

1552  direct  examination  yesterday  and  upon  which  you 
were  interrogated? 

A.  That  is  correct,  sir. 

Mr.  Roberts:  I  don’t  know  what  more  we  can  do,  ^Ir. 
Chairman.  The  witness  might  say  “Through  my  faqlt, 
through  my  fault,  through  my  most  grievous  fault.” 


426 


Chairman  Flanagan:  We  don’t  want  to  emphasize  mis¬ 
takes.  We  all  make  them,  Mr.  Roberts,  but,  as  I  say,  there 
is  a  $2  million  differential  between  the  two  figures  that  we 
are  asked  to  consider.  I  have  been  listening  to  Mr.  Har- 
baugh’s  explanation,  and  it  is  not  clear.  I  don’t  believe  we 
can  go  through  this  and  find  out  what  causes  such  a  tre¬ 
mendous  difference. 

Mr.  Roberts:  He  hasn’t  had  a  chance  to  make  his  expla¬ 
nation  as  yet,  Mr.  Chairman.  He  has  only  gotten  as  far  as 
the  first  two  items. 

Chairman  Flanagan:  And  I  can’t  make  much  out  of  that 
explanation,  in  addition  to  which  Mr.  Harbaugh  said  he 
did  not  depart  from  the  theories  he  used  yesterday,  whereas 
I  find  he  did  depart  in  a  very  substantial  item  in  present¬ 
ing  this  revised  page  7.  I  don’t  believe  that  we  can  accept 
a  revised  exhibit  of  this  kind  and  try  to  find  out  wherein 
it  differs  from  an  exhibit  testified  to  in  detail  in  yesterday’s 
record.  It  is  unfair  to  ask  us  to  do  it.  I  think  this  witness 
should  revise  the  exhibits  "which  he  presented,  giving 
1553  weight  to  his  own  testimony,  if  he  so  desires,  so  that 
we  will  understand  what  he  did,  and  he  should  then 
give  us  the  figures  that  he  arrives  at  after  that  process. 

Mr.  Roberts:  Will  you  permit  the  witness  to  state  the 
items  of  adjustments  now,  and  we  will  be  glad  to  type  the 
sheets  over.  We  just  didn’t  have  time  to  retype  them.  Let 
the  witness  state  the  items  comprising  the  adjustments 
and  figures  now  and  then  identify  them,  and  we  will  do  the 
sheets  over.  It  will  be  a  very  considerable  expense. 

1567  Bv  Mr.  Stevens: 

1568  Q.  I  would  like  to  ask  you  about  two  items  at  the 
outset  on  your  page  7  revised  on  Exhibit  39. 

The  items  are  sales  promotion,  $446,153,  and  $852,345, 
which  is  set  opposite  the  item  Customer  Accounting  and 
Collection,  and  ask  you  to  turn  to  Exhibit  12,  from  which 
you  derived  those  figures.  Schedule  2. 

Now,  you  will  see  that  those  two  figures  appear  in  lines 
4  and  5  of  Company’s  Exhibit  12,  Schedule  2.  You  will 
notice  that  the  figures  preceding,  namely,  production,  gas 
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purchased  for  resale,  and  distribution,  all  have,  in  column 
(D),  an  allocation,  but  no  allocation  appears  against  items 
4  and  5. 

Did  it  ever  occur  to  you  that  items  4  and  5  might  be  frpm 
only  the  District  of  Columbia  sales  promotion  expends 
and  customer  accounting  and  directing? 

A.  Yes,  sir,  it  occurred  to  me. 

Q.  Well,  then,  why  allocate  it  again? 

A.  You  will  notice  on  those  same  two  items  that  is  exac  tly 
the  same  amount  for  consolidated  per  books.  The  way 
this  exhibit  reads,  the  most  logical  deduction  I  could  make 
was  that  they  were  not  allocated. 

Q.  When  you  talk  about  consolidation,  what  companies 
did  you  consider  consolidated  in  the  figures?  | 

A.  The  three  companies  that  are  captioned  on  the  top 
of  the  page.  | 

1569  Q.  And  what  companies  now  are  you  allocating  to? 
Weren’t  you  allocating  to  Virginia  and  Maryland? 

A.  In  the  case  of  sales  promotion,  the  allocation  was  on 
the  basis  of  the  comparable  Maryland  and  D.  C.  figuijes 
Mr.  Eitenour  put  into  the  record. 

Q.  Yes.  I  understand  that.  But  what  has  that  got  to 
do  with  this  question?  Mr.  Eitenour  made  some  alloca¬ 
tions,  and  so  did  Mr.  McElfresh,  of  figures  where  they 
were  consolidating  to  represent  both  Maryland  and  Vir¬ 
ginia  operations;  but  these  figures  relate  only  to  Wash¬ 
ington  operations. 

Why  should  you  have  an  allocation  again? 

Mr.  Eoberts:  Who  says  they  do?  j 

Mr.  Stevens:  Well,  obviously  they  do,  from  the  caption. 
It  is  the  consolidated  Washington  Gas  Light  Companir, 
Prince  Georges,  and  Potomac.  | 

The  Witness:  Could  I  have  the  question  read?  j 


(The  pending  question  was  read  by  the  reporter  as  aboye 
set  forth.) 

The  Witness:  If  these  figures  relate  only  to  Washing¬ 
ton  operations,  then  I  fail  to  see  the  sense  of  column  (D) 
completely,  which  is  allocable  to  other  than  D.  C.  operji- 
tions.  I 
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Furthermore,  I  don^t  know  what  ‘^per  books  consoli¬ 
dated^^  possibly  can  mean  if  it  doesn’t  mean  per  books 
consolidated. 

1570  By  Mr.  Stevens: 

Q.  We  are  not  interested  in  what  you  fail  to  see 
the  sense  of.  What  I  am  asking  you  is  regarding  column 
(A).  And  assume  that  Mr.  Bitenour  testified  in  bis  direct 
that  those  figures  that  I  have  directed  your  attention  to 
represent  D.  C.  operations.  Should  you  make  an  allocation 
of  part  of  those  figures  to  Maryland  and  Virginia,  as  you 
have  done  here? 

A.  If  Column  (A)  represents  only  D.  C.  operations,  then 
I  see  no  reason  for  any  allocation  on  this  exhibit  or  any¬ 
where  else. 

Q.  Will  you  answer  my  question? 

Commissioner  Lauderdale:  Just  answer  his  question, 
please. 

The  Witness :  I  am  trying  to.  May  I  have  the  question 
read,  please? 

(The  question  referred  to  was  read  by  the  reporter.) 

The  Witness:  With  the  reservation  that  I  don’t  believe 
the  assumption,  no,  sir. 

By  Mr.  Stevens: 

Q.  In  other  words,  you  think  that  these  figures  in  lines 
4  and  5  include  some  Virginia  and  D.  C.  expenses? 

A.  Yes,  sir. 

Q.  For  the  Rosslyn  company  and  for  the  Maryland  com¬ 
pany? 

A.  Yes,  sir. 

Q.  Well,  where  did  you  get  that?  How  could  you 

1571  possibly  get  that  assumption?  From  what  exhibit 
or  from  what  testimony? 

A.  From  the  face  of  this  exhibit. 

Q.  This  exhibit  doesn’t  include  Rosslyn  or  Washington- 
Maryland. 
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Mr.  Harrison:  Would  the  Commission  and  Mr.  Stevens 
let  me  ask  a  question? 

From  the  answers  and  the  question,  I  think  there  is|  a 
little  confusion  between  counsel  and  witness  as  to  what 
figures  counsel  is  speaking  about. 

I  understood  counsel  to  ask  only  about  the  figures,  in 
these  questions,  in  lines  4  and  5  of  Exhibit  12,  Schedule  2. 


Mr.  Stevens :  That  is  right. 


as 


Mr.  Harrison:  I  understood  the  witness  to  answer 
though  he  were  talking  about  all  the  figures.  Because  |ie 
said  he  saw  no  reason  for  columns  (D)  and  (E). 

I  just  wondered  if  the  witness  understood  that  he  wias 
talking  about  only  two  lines,  4  and  5. 

The  Witness:  No,  sir,  this  exhibit  reads,  for  me,  that 
there  are  more  than  just  Washington  expenses  in  this 
exhibit;  and  as  to  lines  4  and  5, 1  don’t  see  how  they  cou^d 
be  excepted  from  that  particular  characterization.  I 


By  Mr.  Stevens: 

Q.  Are  you  accountant? 
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I  have  forgotten.  Have  y<iu 
had  an  accounting  experience? 

A.  I  have  had  training  in  accounting  and  auditing, 
sir. 


Chairman  Flanagan:  What  was  that  answer? 

The  Witness:  I  have  had  training  in  accounting  afi 
auditing. 


By  Mr.  Stevens:  | 

Q.  And  you  have  had  experience  in  reading  financial 
statements? 

A.  Complete  financial  statements,  yes,  sir. 

Q.  Did  you  read  Mr.  Ritenour’s  testimony? 

A.  Read  it,  sir? 

Q.  Yes. 

A.  No,  sir. 

Q.  Were  you  here  when  it  was  given? 

A.  When  some  of  it  was  given,  sir. 

Q.  Then  you  didn’t  hear  Mr.  Ritenour’s  explanation  of 
this  exhibit?  i 
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A.  I  have  notes  made  during  his  explanation,  yes,  sir. 

Q.  So  you  did  hear  it? 

A.  Yes,  sir,  I  believe  I  did. 

Commissioner  Lauderdale:  Well,  you  know  you  did, 
don^t  you? 

The  Witness:  Yes,  sir. 

By  Mr.  Stevens : 

Q.  Mr.  Harbaugh,  at  pages  64  and  65  of  the  record,  Mr. 
Ritenour  testified  as  follows: 

1573  “Describing  Exhibit  11,  it  is  pointed  out  that 
the  earnings  statement  figures  for  the  years  1939 
to  1947  were  related  only  to  operations  within  the  Dis¬ 
trict  of  Columbia,  as  found  by  this  Public  Utilities  Com¬ 
mission.  It  was  further  stated  that  the  figures  shown 
for  the  years  1948  and  1949  in  Exhibit  11  had  been 
determined  in  a  similar  manner. 

“Exhibit  12  has  been  designed  to  show  the  manner 
in  which  we  arrive  at  the  figures  shown  on  Exhibit  11 
for  the  year  1948.’^ 

Is  there  anything  that  is  unclear  about  that  statement? 

A.  No,  sir. 

Q.  Well,  then,  have  you  reached  the  conclusion  therefore 
that  your  figures  on  the  adjustment  column  of  page  7  re¬ 
vised  of  Exhibit  39  opposite  Sales  Promotion  and  Customer 
Accounting  and  Collection  are  incorrect? 

A.  No,  sir. 

Q.  You  have  not.  Well,  we  will  have  to  go  into  it,  then. 
Why  not? 

A.  I  didn’t  hear  you  say  anything  about  Exhibit  12  being 
restricted  to  D.  C.  operations. 

Q.  I  will  read  it  again.  Mr.  Ritenour  testified  that  Ex¬ 
hibit  11  referred  only  to  District  of  Columbia  operations 
and  that  Exhibit  12  was  designed  to  show  merely  how  the 
figures  in  Exhibit  11  were  obtained. 

1574  A.  May  I  make  a  comment  here,  sir? 

Q.  Go  right  ahead. 

A.  The  only  figures  in  Exhibit  11  which  are.  common  to 
Exhibit  12  are  in  Column  (E)  of  Schedule  2  of  Exhibit  12, 
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the  amount  related  to  D.  C.  operations.  The  previous  col¬ 
umns  give  a  method  of  arriving  at  that  amount.  There¬ 
fore,  if  Exhibit  11  were  strictly  D.  C.,  the  methods,  of  Ar¬ 
riving  at  a  strictly  D.  C.  cost  need  not  be  restricted  to  a 
strictly  D.  C.  exhibit. 

Q.  But  if  you  will  look  at  Exhibit  12,  Schedule  2,  you 
will  see  that  the  amount  of  $852,345  in  line  4  is  carried 
through  without  allocation  to  Column  (E),  which  is  headed 

Amount  Related  to  D.  C.  Operation.” 

A.  That  is  very  true,  sir. 

Q.  Well,  now,  why  do  you  disregard  that? 

A.  If  I  were  to  accept  that,  there  would  be  no  point  in 
my  exhibit.  It  is  the  allocation  that  is  in  dispute. 

Mr.  Roberts:  We  respectfully  suggest,  Mr.  Chairman, 
that  in  cross  examination  on  the  subject  of  promotion  it 
was  amply  established  that  a  good  deal  of  the  promotion 
expenses  were  applicable  to  the  entire  metropolitan  area. 

Chairman  Flanagan:  Mr.  Roberts,  don’t  you  think  we 
are  wasting  a  little  time  now  in  getting  an  answer  to  these 
questions? 

1575  Can  you  advise  the  witness  as  to  the  proper  an¬ 
swer  to  those  questions  ? 

Mr.  Roberts:  I  think  the  witness’s  answers  are  correct. 

Chairman  Flanagan:  You  think  they  are  correct? 

Mr.  Roberts:  Yes.  I  think  the  sums  shown  as  D.  C.  only 
are  not  D.  C.  only  but  include  a  lot  of  territory  besides 

D.  C. 

Mr.  Harrison:  Does  counsel  ignore  Exhibit  25,  Promo¬ 
tional  Expenses,  where  there  is  shown  the  same  amount  of 
$446,152.82  for  the  Washington  G-as  Light  Company? 

Mr.  Roberts:  I  am  not  ignoring  it. 

Mr.  Harrison:  The  Chairman  asked  for  that  exhibit,  if 
I  recall  correctly. 

Mr.  Roberts:  No  comment. 

•  •••*•• 

1580  Chairman  Flanagan:  That  is  the  calculation  y^u 
have  just  made  now.  Is  that  the  same  basis  on 
which  you  arrived  at  the  adjustment  when  you  prepared 
this  exhibit? 
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The  Witness :  No,  sir,  but  that  is  the  check  on  it. 

Conunissioner  Lauderdale:  That  isn’t  so  close,  is  it? 

Mr.  Harrison:  I  didn’t  understand.  Does  that  mean 
you  are  changing  the  ratio? 

The  Witness :  They  wanted  me  to  check  on  the  result. 

Chairman  Flanagan:  Changing  the  approach,  I  under¬ 
stood  the  answer  to  mean. 

The  Witness :  I  am  trying  to  get  the  same  result. 

Mr.  Stevens:  We  can  see  that.  That  has  been  obvious 
obvious  all  along.  But  can  you  honestly  tell  me  that 
1581  that  is  the  way  you  arrived  at  the  figure  of  $312,307  ? 

The  Witness :  No,  that  is  not  the  way  I  arrived  at 
it.  And  I  explained  the  reason  it  isn’t.  Because  I  didn’t 
have  complete  data  on  Rosslyn. 

By  Mr.  Stevens : 

Q.  And  how  did  you  arrive  at  the  figure  of  $312,307  ? 

A.  I  took  68  per  cent  of  $406,153,  approximately. 

Q.  In  other  words,  you  took  a  figure  as  your  base  which 
has  already  been  allocated  by  some  one - 

A.  That  is  correct,  sir. 

Q.  - to  D.  C.  operations  on  a  68  per  cent  basis? 

A.  That  is  correct,  sir. 

Q.  And  you  applied  another  factor  of  68  per  cent  on 
top;  is  that  right? 

A.  I  don’t  know  that  it  was  allocated  on  a  68  per  cent 
basis  in  the  first  place.  In  fact,  I  am  sure  it  isn’t,  looking 
at  this  exhibit. 

Q.  You  said  “yes”  a  moment  ago.  You  say  it  isn’t? 

A.  I  beg  your  pardon.  You  probably  led  me  into  that. 

Q.  Then  you  make  another  allocation.  And  you  are 
honestly  telling  me  that  this  wasn’t  a  mistake,  an  inadver¬ 
tent  mistake,  that  you  made?  That  it  was  deliberate? 

A.  Yes,  sir,  that  was  deliberate. 

•  •••••• 

1585  Commissioner  Lauderdale :  Mr.  Roberts,  I  am 
utterly  amazed  and  surprised.  I  honestly  am,  sir. 
Here,  you  come  in  here  and  intervene  in  this  case,  alleging 
one  purpose  to  be  to  show  the  Commission  that  this  Com- 
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I 

paiiy  is  charging  so  much  more  to  expenses,  and  sO'  forth, 
that  shouldn’t  be  charged  and  shouldn’t  be  allowed,  and 
you  then  bring  in  a  gentleman — am  not  criticizing  him  at 
all,  because  I  don’t  think  he  is  qualified.  But  I  am  surprised 
at  your  doing  such. 

You  have  just  wasted  time,  you  have  wasted  money,  ar  d 
you  have  caused  a  lot  of  trouble  for  everybody.  I  am  just 
utterly  amazed  at  you  bringing  in  such  a  thing  as  this. 

Mr.  Roberts:  I  am  utterly  amazed  at  your  statement 
from  the  Bench,  sir. 

Chairman  Flanagan:  I  think  we  have  spent  enough  time 
on  this  sheet  of  paper. 

The  Commission  feels  that  it  is  so  full  of  errors  that  ve 
just  can  not  accept  it.  It  has  not  been  marked  for  identhi- 
cation.  It  will  not  be  made  a  part  of  the  record.  And  I 
don’t  think  any  further  cross  examination  is  necessarj'^. 
Those  errors  are  very  palpable  and  very  obvious,  and  I  don’t 
see  why  admission  isn’t  made  of  that  fact. 

This  paper  is  not  of  any  value  to  the  Commission 
1586  in  making  the  decision  which  it  must  make,  Mr. 

Roberts. 

We  will  go  on  with  some  other  matter,  but  that  sheet  of 
paper  is  excluded  from  our  records. 

By  Mr.  Stevens : 

Q.  ;Mr.  Harbaugh,  will  you  turn  to  your  page  7  of  Ex¬ 
hibit  39? 


Mr.  Harrison:  Which  exhibit,  Mr.  Stevens? 

Mr.  Stevens :  Page  7  of  Exhibit  39,  Mr.  Harrison.  That 
is  the  original  exhibit. 

By  Mr.  Stevens : 

Q.  I  am  going  to  ask  you,  if  you  will,  to  reconstruct  thiit 
exhibit  starting  with  Eiiibit  11 ;  that  is  taking  the  figures 
in  the  first  column  first. 

Now,  I  take  it  that  it  is  your  testimony  that  all  of  tlje 
figures  in  Column  1  of  that  exhibit  were  allocated,  with  tb  e 
exception  of  operating  revenue.  Is  that  correct,  or  is  it  not 
correct?  And  if  it  is  not  correct,  what  other  figures  weie 
not  allocated? 
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A.  Yes,  sir,  -with  that  exception  they  all  appear  to  be  allo¬ 
cated  figures. 

Q.  And  do  you  agree  that  it  is  a  mistake  to  allocate 
already  allocated  figures? 

A.  Yes,  sir. 

Q.  You  do.  Now,  will  you  tell  me  how  it  happens  that  you 
allocated  all  of  the  operating  expenses  but  failed  to 

1587  allocate  the  revenue?  While  you  were  making  the 
mistake,  why  didn’t  you  make  it  all  the  way  through? 

Mr.  Roberts :  I  object.  The  witness  hasn’t  said  he  made 
a  mistake  yet.  The  Commission  will  have  to  reach  that  con¬ 
clusion. 

Chairman  Flanagan:  You  admitted  it  this  morning, 
I  thought,  Mr.  Roberts;  that  an  error  had  been  made  in 
this  exhibit.  You  will  admit  it,  and  you  do  not  think  the 
witness  will? 

Mr.  Roberts :  Took  the  wrong  column?  Is  that  what  you 
meant?  On  Exhibit  12,  page  B?  As  I  look  at  Exhibit  12, 
Schedule  2, 1  find  no  revenue  on  it  at  all. 

Chairman  Flanagan:  Was  tliat  the  question?  No,  that 
is  not  the  one  we  are  talking  about. 

Can  you  answer  that  question  ? 

The  Witness :  Where  am  I? 

(The  reporter  read  the  question  as  follows:) 

‘  ‘  Question :  Now,  will  you  tell  me  how  it  happens  that  you 
allocated  all  of  the  operating  expense  but  failed  to  allocate 
the  revenue?  While  you  were  making  the  mistake,  why 
didn’t  you  make  it  all  the  way  through?”) 

The  Witness:  Curiously  enough,  the  revenue  I  derived 
was  from  Company  Exhibit  12,  Schedule  1. 

Mr.  Harrison :  Did  you  mean  11  or  12? 

The  Witness :  12.  The  caption  may  be  misleading, 

1588  sir,  but  that  is  actually  where  I  got  the  revenue  figure. 

By  Mr.  Stevens : 

Q.  Isn’t  it  on  Exhibit  11? 

A.  Yes,  sir,  it  is. 
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Q.  And  curiously  enough,  you  allocated  the  expenses,  hut 
did  not  allocate  the  revenue.  That  is  curious.  ! 

A.  It  happened  just  like  that.  i 

Mr.  Roberts :  Does  counsel  suggest  that  he  should  have 
allocated  the  revenues  off  of  12? 

Mr.  Stevens :  I  will  conduct  the  examination,  Mr.  Roberts. 


•By  Mr.  Stevens : 

Q.  It  results  in  a  further  distortion  of  the  figures,  does  it 
not?  If  you  were  going  to  allocate  at  all,  you  should  lave 
allocated  all  the  way  through.  Is  that  correct? 

A.  Yes,  sir. 

•  •••••• 

1592  By  Mr.  Stevens; 

Q.  Now  will  you  relate  this  figure  to  your  rate  base 
figures  ?  I 

A.  The  rate  base  figures  in  here  now? 

Q.  Yes.  What  is  that  figure? 

A.  The  figure  that  is  here  now  is  $21,592,021.05. 

Q.  $21, 000, 000- what? 

A.  $21,592,021.05. 

Q.  Will  you  relate  the  two  figures  and  get  a  percenhige? 

Mr.  Roberts :  Can  the  witness  have  the  use  of  a  calculat¬ 
ing  machine? 

By  Mr.  Stevens: 

Q.  Do  you  know  how  to  operate  a  slide  rule? 

A.  No,  sir.  I  never  can  see  the  divisions  accurately. 
That  is  6.15  per  cent. 

Q.  6.15  per  cent. 

A.  Does  that  check? 

Mr.  Roberts ;  If  you  were  given  entirely  different  figures 
to  add  and  divide,  you  would  have  got  an  entirely  different 
result,  wouldn’t  you,  Mr.  Harbaugh?  i 

1593  The  Witness :  Yes,  sir. 
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By  Mr.  Stevens : 

Q.  Now,  Mr.  Harbaugh,  I  would  like  to  ask  you  to  make 
one  other  calculation. 

I  understood  you  to  testify  yesterday  that  your  rate*  base 
of  $21,592,021.05  excluded  all  of  East  Station,  all  of  the 
unretired  portion  of  West  Station,  and  all  conversion  ex¬ 
pense. 

A.  Tliat  is  correct,  sir. 

Q.  If  you  add  those  back,  in  other  words,  if  you  might 
happen  to  be  wrong  and  you  add  those  back,  you  come  to  a 
rate  base  of  $32,597,990,  don’t  you? 

Mr.  Roberts :  May  my  objection  to  this  entire  line  of  ques¬ 
tioning  be  recorded? 

Chairman  Flanagan:  Pardon? 

Mr.  Roberts :  I  ask  that  my  objection  to  this  entire  line 
of  questioning  be  recorded;  asking  a  witness  to  calculate 
arithmetically  as  to  things  that  he  did  not  testify. 

Cliairman  Flanagan:  You  haven’t  many  more  calcula¬ 
tions  to  make? 

Mr.  Stevens :  That  is  the  last  one. 

Chairman  Flanagan :  You  might  as  well  make  the  last  one. 

The  Witness:  I  don’t  know  that  you  get  that  figure. 
What  are  you  adding? 

1594  By  Mr.  Stevens : 

Q.  Refer  to  Exhibit  11,  please. 

A.  That  figure  is  on  Exhibit  11. 

Q.  That  adds  back  to  East  Station,  all  of  the  unretired 
portion  of  West  Station,  and  all  conversion  expense? 

A.  I  presume  it  does. 

Q.  So,  will  you  make  the  calculation  relating  your  net 
operating  revenue,  or  the  net  operating  revenue  that  has 
been  computed  under  my  directions,  amounting  to  $13,288,- 
857,  to  that  rate  base? 

Mr.  Roberts :  What  are  you  doing  now,  Mr.  Harbaugh? 

The  Witness :  I  am  dividing  $32,597,990  into  $13,288,857. 
That  is  approximately  4.079. 
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1606  Mr.  Roberts:  Mr.  Chairman,  at  page  1189  of  the 
record,  I  undertook  to  supply  copies  of  the  com¬ 
munication  that  was  handed  to  consumers,  individuals,  and 
others  that  were  interviewed,  as  covered  by  Mr.  Ilar- 
baugh’s  testimony,  and  I  have  those  copies  available  this 
morning. 

At  page  1149,  at  the  time  of  questioning  by  Mr.  Harrison, 
there  was  a  reference  made  to  page  5  of  Exhibit  No.  39, 
and  we  undertook  then,  or  in  connection  therewith,  to 
supply  a  revised  page  5  of  Exhibit  39,  showing  the  consist 
of  the  figure  of  $21,393,1461  mentioned  by  the  witness  at 
the  foot  of  that  page.  That  page  has  been  prepared  and 
is  here,  and  I  would  like  to  offer  that  page  in  evidence. 

At  page  1189,  the  Chairman  stated: 

“Mr.  Roberts,  before  I  forget  it,  I  believe  on  the 
record  I  said  that  it  was  desired  to  prepare  a  separate 
exhibit  instead  of  the  sheet  which  we  discussed  this 
morning,  page  7,  revised,  of  Exhibit  39,  which  has  not 
been  admitted  in  the  record,  if  that  would  be  satisfac¬ 
tory. 

“If  it  is  desired  to  prepare  another  and  separate 
exhibit  rather  than  to  offer  it  in  the  form  of  a 
1607  revision  of  page  7, 1  reiterate  the  permission  for 
you  to  do  so  and  present  it  for  our  considera¬ 
tion.’’ 

I  would  therefore  like  to  have  marked  for  identification, 
by  its  consecutive  number,  an  adjustment  statement,  upon 
which  Mr.  Harbaugh  will  be  available. 

Chairman  Flanagan :  It  may  be  marked  for  identification 
as  Exhibit  No.  44. 

•  *«***• 

1658  Mr.  Stevens:  Mr.  Chairman,  we  had  a  few  ques¬ 
tions  on  this  new  exhibit. 

Mr.  Harrison:  I  am  sorry,  I  would  like  to  add  that  I 
haven’t  had  a  chance  to  study  the  new  exhibit.  Exhibit  44. 
It  may  be  that  I  have  a  few  questions  after  we  have  had  a 
chance  to  study  that,  but  possibly  not. 

Chairman  Flanagan:  Will  you  proceed,  Mr.  Stevens? 
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Mr.  Stevens;  I  don’t  want  to  ask  very  many  questions, 
but  I  would  like  to  get  the  answers  to  one  or  two. 

Mr.  Roberts:  May  I  ask  Mr.  Harbaugh  a  question  on 
this  exhibit  before  Mr.  Stevens  proceeds? 

Chairman  Flanagan:  Yes. 

Mr.  Roberts ;  Mr.  Harbaugh,  with  respect  to  Note  1 

1659  on  the  exhibit  marked  for  identification  as  No.  44, 
did  you  carry  over  the  result  of  changing  the  decimal 

point  on  your  rental  study? 

The  Witness:  Yes,  sir. 

Mr.  Roberts:  You  would  increase  the  $14,832.15  to 
$26,923.83? 

Mr.  Harrison :  I  think  I  developed  that  on  cross  examina¬ 
tion.  It  would  increase  that  figure. 

Mr.  Roberts:  You  didn’t  state  how  much.  I  have  asked 
the  witness  to  check  that  figure. 

The  Witness :  I  will  check  the  figure  later,  sir. 

Mr.  Roberts :  That  is  all  of  the  questions. 

By  Mr.  Stevens: 

Q.  Mr.  Harbaugh,  will  you  put  before  you  Exhibit  44 
for  identification  and  your  revised  page  7  of  Exhibit  39? 
Mr.  Roberts:  Is  that  page  in  or  out  of  the  record? 

Mr.  Stevens:  Did  you  offer  it? 

Mr.  Roberts ;  I  am  asking. 

Chairman  Flanagan:  It  is  not  in  the  record. 

Mr.  Roberts:  I  thought  the  Commission  undertook  to 
physically  exclude  it  from  the  record. 

Chairman  Flanagan :  The  revised  page  7  was  not  received 
in  the  record. 

Mr.  Harrison:  It  was  not  received  in  evidence,  but  it 
was  already  marked  for  identification  when  it  was 

1660  introduced  as  revised  sheet  7. 

Mr.  Stevens:  My  understanding  is  that  there  has 
been  no  ruling  on  the  admission  of  revised  page  7  of  Ex¬ 
hibit  39. 

Chairman  Flanagan:  I  think  I  intimated  that  the  Com¬ 
mission  had  lost  interest  in  that  exhibit  because  of  the 
numerous  mistakes  contained  therein.  We  felt  that  it 
would  be  of  no  use  to  us  in  arriving  at  our  determination. 
We  said  that  we  would  not  accept  it. 
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Mr.  Roberts:  We  never  gave  it  an  identification  number. 

Mr.  Stevens:  Did  you  offer  it  for  identification? 

Mr.  Roberts:  I  certainly  did. 

Page  1174  of  the  transcript  indicates  that  the  Chair¬ 
man  said,  among  other  things : 

“It  has  not  been  marked  for  identification.  It  will 
not  be  made  a  part  of  the  record.  And  I  don’t  thirk 
any  further  cross  examination  is  necessary.” 

Mr.  Harrison:  That  is  true  of  the  revised  sheet  of  Ex¬ 
hibit  39  this  morning  because  it  carried  on  the  face  of  ft 
the  revised  number  and  consequently  no  identification  was 
necessary,  no  further  identification  was  necessary. 

Mr.  Roberts :  We  do  offer  revised  sheet  5  of  Exhibit  39. 
That  is  a  different  story. 

Mr.  Stevens :  Is  that  revised  sheet  5  ? 

Mr.  Roberts :  Yes ;  that  is  an  entirely  new  exhibi  t, 
1661  Exhibit  44. 

Chairman  Flanagan:  As  I  said,  the  Commission 
has  lo^5  interest  in  revised  sheet  7  in  so  far  as  the  Coiq- 
mission  is  concerned. 

Mr.  Stevens :  Is  Exhibit  44  offered  as  a  revision  of  page  7 
of  Exhibit  39? 

Chairman  Flanagan:  That  has  been  marked  for  iden¬ 


tification  only. 

Mr.  Stevens:  Yes,  sir. 

Chairman  Flanagan:  It  has  not  been  offered  in  evidence. 
Mr.  Roberts:  It  is  the  next  exhibit,  a  new  summary. 
Mr.  Stevens:  Wait  a  minute.  May  I  ask  the  witness  tlie 


questions? 

Mr.  Roberts :  I  offered  the  thing. 

Mr.  Stevens:  I  realize  that,  but  I  am  asking  him  tlie 
question. 

By  Mr.  Stevens: 

Q.  Does  Exhibit  44  purport  to  be  a  revision,  Mr.  Har- 
baugh,  of  page  7  of  Exhibit  39? 

A.  Partially  only. 

Q.  What? 

A.  Only  partially,  sir. 
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Q.  So  that  you  want  Exhibit  39,  page  7,  to  remain  in  the 
record?  I  mean,  that  still  represents  your  views,  does 
it? 

1662  A.  No,  sir,  it  does  not, 

Q.  Does  Exhibit  44  represent  your  views  of  the 
figures  that  should  appear  on  Columns  1  and  2  of  Exhibit  39, 
page  7,  sir? 

A.  Exhibit  44  merely  presents  some  of  the  adjust¬ 
ments  that  could  be  computed,  what  we  believe  ought  to  be 
computed. 

Q.  What  do  you  want  the  Commission  to  do  with  this 
exhibit? 

A.  Apply  it  to  Exhibit  11. 

Q.  You  want  them  to  apply  your  page  7  of  Exhibit  39  and 
also  Exhibit  44  to  Exhibit  11? 

A.  I  was  talking  about  Exhibit  44  when  I  said  that  they 
were  revisions  or  adjustments  pertaining  only  to  Exhibit  11. 

Q.  Then  you  don’t  adhere  to  page  7  of  Exhibit  39.  What 
conclusions  do  you  draw  from  Exhibit  44? 

A.  That  the  specific  adjustments  set  forth  ought  to  be 
made  to  the  presentation  of  the  Company. 

Q.  And  you  don’t  carry  those  through  as  applicable  to 
D.  C.  operations  or  to  rate  of  return  ? 

A.  If  I  recall  correctly.  Exhibit  11  was  characterized  as 
being  applicable  to  D.  C.  operations.  These  are  merely 
adjustments  to  those  amounts. 

Q.  And  you  don’t  carry  them  through  to  show  any  earned 
return? 

1663  A.  That  is  correct,  sir. 

Q.  Now,  going  to  the  item  of  sales  promotion, 
where  you  made  an  adjustment  of  $216,523,  that  doesn’t 
appear  on  page  7  of  Exhibit  39,  does  it? 

A.  No,  sir. 

Q.  And  you  want  to  change  your  testimony  again  now  as 
to  the  method  of  computation  of  the  $216,523?  You  testified 
at  great  length  under  cross  examination  by  me  on  Friday 
afternoon  with  regard  to  this  item. 

A.  I  believe  this  is  the  proper  way  to  arrive  at  that  com- 
putation. 
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Q.  In  other  words,  this  is  a  new  computation? 

A.  That  is  right. 

Q.  Now,  how  do  you  come  to  the  conclusion  that  you 
should  deduct  $216,523  from  the  already  allocated  figure 
which  is  shown  from  Exhibit  11  as  $446,153? 


A.  I  believe  the  footnote  explains  that  completely,  sir. 

Q.  That  is  all  you  want  to  say  about  it? 

A.  Yes,  sir.  I  really  don’t  believe  there  is  any  other  ex¬ 
planation  necessary. 

Q.  Now,  going  to  the  items  of  depreciation  and  acceler¬ 
ated  depreciation,  what  is  the  result  of  your  adjustment  of 
depreciation  and  accelerated  depreciation?  Is  it  to  reduce 
the  Exhibit  11  figure  by  $20,000,  roughly? 

A.  Koughly.  I  haven’t  completed  the  computatiojn. 
1664  Q.  Have  you  answered  the  question? 

A.  I  said  yes,  roughly,  sir.  I  didn’t  finish  the  com¬ 
putation. 

Q.  Now,  is  there  by  any  chance  a  duplication  in  the  fig¬ 
ures  of  $216,523  and  .$194,608  shown  in  other  operating? 


Mr.  Roberts:  Would  you  read  that  question  back,  ]M|r. 
Reporter? 

(The  reporter  read  the  question  as  above  set  forth.) 

The  Witness:  I  don’t  believe  that  there  is. 

]Mr.  Stevens:  Without  further  study,  Mr.  Chairman,  it 
is  impossible  to  cross-examine  further  on  this  Exhibit  No. 
44,  but  I  doubt  whether  further  cross-examination  is  wise  or 
necessary  at  this  time. 

I  should  like  to  move  to  strike  the  testimony  of  this  wit¬ 
ness,  ^Ir.  Harbaugh,  in  its  entirety.  It  has  been  demon¬ 
strated  completely  that  he  is  unqualified.  He  has  been  hired 
to  do  a  job  here  that  no  man  a  year  out  of  college  shouljd 
undertake.  It  is  apparent  from  his  testimony  that  he  has 
approached  the  matter  with  bias.  He  speaks  about  the  use 
of  counsel  to  get  material  from  the  opposition.  The  very 
word  “opposition”  characterizes  the  basis  and  the  mode  cf 
thought  that  this  witness  entertained  at  the  time  that  he 
went  into  this  project. 


442 


In  addition,  it  seems  to  me  that  that  is  more  than  clearly- 
demonstrated  by  Exhibit  44  which  this  witness  pre- 

1665  sented  to  us  as  a  bona  fide  poll  and  which  now  appears 
was  made  by  trying  to  incite  prejudice. 

Colonel  Whitesell :  You  meant  Exhibit  41, 1  believe  ? 

Mr.  Stevens :  I  beg  your  pardon.  I  did  mean  Exhibit  41. 

I  think  on  that  basis,  your  Honors,  this  testimony  is  en¬ 
titled  to  no  weight,  that  it  is  immaterial,  and  largely  irrele¬ 
vant  to  this  proceeding.  Certainly,  Exhibit  41  is. 

I  respectfully  make  at  this  time  a  motion  to  strike. 

Mr.  Roberts:  I  would  like  the  opportunity  of  redirect 
examination  before  arguing  the  motion. 

Mr.  Harrison:  If  the  Commission  please,  I  can  not  join 
with  the  Company  in  that  motion.  I  do  feel  that  the  -witness 
has  not  made  the  kind  of  investigation  that  he  perhaps  led 
his  client  to  believe  one  making  an  indpendent  investigation 
would  make,  because,  as  I  have  heard  the  testimony,  it 
seems  to  me  that  there  isn’t  a  basic  figure  in  his  exhibits 
that  are  from  the  basic  sources  of  such  material.  Rather, 
he  has  used  certain  figures  presented  by  Mr.  McElfresh  and 
Mr.  Ritenour.  He  has  used  those  figures  to  reach  certain 
results  that  he  desired  to  reach.  But  I  do  not  believe  that 
the  Commission  should  exclude  it.  I  think  rather  the  record 
should  stand  for  whatever  it  is  worth. 

Mr.  Stevens:  Did  you  want  to  argue? 

Mr.  Roberts:  I  want  to  have  the  opportunity  of 

1666  redirect  examination  before  I  argue  the  motion. 

Chairman  Flanagan:  Are  you  ready  for  redirect 
examination? 

Mr.  Roberts :  Yes,  sir. 

Chairman  Flanagan:  We  -svill  reserve  the  ruling  on  the 
motion. 

Redirect  examination. 

By  Mr.  Roberts : 

Q.  At  the  time  of  your  employment,  Mr.  Harbaugh,  and 
the  employment  of  Associated  Professional  Services  in  this 
matter,  did  you  have  any  prejudice  against  the  Gas  company 
or  any  of  its  personnel? 
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A.  No,  sir. 

Q.  Have  you  now? 

A.  No,  sir. 

Q.  Did  you  or  Associated  Professional  Services  under¬ 
take,  in  connection  with  this  case,  and  upon  the  basis  of  your 
employment,  to  make  an  audit  of  the  original  records  of 
this  Company? 

A.  No,  sir. 

Q.  In  your  judgment,  how  long  would  it  take,  how  large 
a  staff  would  it  take,  and  how  much  money  would  it  cost  to 
attempt  any  such  total  examination  of  the  original  records 
of  that  Company  and  its  subsidiaries? 

A.  That  would  be  a  guess,  but  it  would  probably 
1667  take  four  or  five  people  four  or  five  months,  I  guess. 

I  don’t  know  how  much  money  it  would  cost. 

Q.  You  would  still  have  to  rely  on  some  summaries  6f 
records  that  are  not  presently  available  in  detail? 

A.  We  would  still  have  to  rely  upon  the  basic  thinkin 
behind  the  so-called  original  entries  which  have  not  bee 
presented  so  far.  j 

Q.  Did  you  attempt  to  make  any  inventory  independently 
of  this  property,  or  suggest  to  any  one  that  the  length  of 
time  between  your  employment  and  the  time  that  you  ap¬ 
peared  here  would  conceivably  permit  you  to  make  such  an 
inventory?  | 

A.  No,  sir.  I 

Q.  Did  you  attempt  to  duplicate  the  work  with  respect  tjo 


the  audit  of  the  Company’s  books  and  original  entries  th0|t 
are  involved  in  the  annual  reports? 

A.  No,  sir. 

Q.  Did  you  use  the  annual  reports  in  your  work? 

A.  Yes,  sir. 

Q.  Do  you  consider  them  an  original  sworn  entry? 

A.  Yes,  sir. 

Q.  For  the  purposes  of  your  study;  is  that  right? 

A.  Yes,  sir. 

Q.  With  respect  to  the  general  purpose  of  your  study  , 
Mr.  Harbaugh,  was  it  intended  to  eliminate  all  discrej^- 
ancies  or  improper  charges  that  might  exist  in  the  Con^- 
pany’s  books?  j 
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1668  A.  No,  sir. 

Q.  What  was  the  general  purpose? 

A.  The  general  purpose  was  to  call  attention  to  such  dis¬ 
crepancies  as  we  thought  were  material  and  to  attempt  to 
estimate  the  effect  of  them. 

Q.  Would  that  apply  to  matters  of  principle  such  as  the 
amortization  of  property  losses  ? 

A.  The  entire  problem  would  go  more  to  principle  than 
to  the  actual  amounts  involved.  The  Commission’s  staff 
would  be  better  at  the  actual  amounts. 

Q.  Now,  did  you  undertake  to  determine  whether  or  not 
there  were  large  sums  charged  to  operating  expenses  of  the 
District  of  Columbia  operations  which  were  accrued  as  a 
result  of  promotional  and  merchandising  activities  of  the 
Company? 

A.  We  attempted  to ;  yes,  sir. 

Q.  With  the  exception  of  sales  promotion,  were  you  able 
to  obtain  the  total  expenditures  by  the  Company  for  cus¬ 
tomer  accounting  and  collecting? 

A.  No,  sir. 

Q.  Or  other  items  which  could  be  affected  by  extraordi¬ 
nary  promotion  and  merchandising? 

A.  No,  sir. 

Q.  The  request  was  made  here  in  the  hearing  of  the  Com¬ 
mission,  was  it  not? 

1669  A.  Yes,  sir. 

Q.  Without  the  total  that  was  spent  in  the  subsidi¬ 
ary  companies,  was  it  possible  for  you  to  approximate  the 
methods  of  allocation  to  determine  the  amounts  which  might 
be  improperly  charged  to  operating  expenses? 

A.  In  some  instances,  it  is  possible  to  use  an  approxima¬ 
tion.  In  others,  it  is  not. 

Q.  You  have  to  have  the  total? 

A.  That  is  correct. 

Q.  Could  you  have  known  the  total  that  was  spent  for 
customer  accounting  and  for  other  similar  charges  by  the 
Company? 

A.  No,  sir. 

Q.  Can  you  tell  or  have  you  any  record  of  the  exact 
amount  of  materials  that  the  Company  takes  from  stock  for 
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merchandising,  for  the  purpose  of  equipment  installation 
and  for  normal  servicing? 

A.  No,  sir. 

Q.  Were  you  able  to  find  that  there  was  any  such  separa¬ 
tion  made  by  the  Commission  stajff? 

A.  No,  sir. 

'  I 

Q.  Were  you  able  to  find  any  separation  of  sales  proibo- 
tion  made  in  detail  by  the  Commission  staff  based  upon 
original  studies? 

A.  No,  sir. 

1670  Q.  Were  you  able  to  find  any  original  separation 

of  advertising  cost  based  on  the  cost  of  each  item  ex¬ 
pended  for  advertising?  I 

A.  No,  sir. 

Q.  Is  it  possible  now,  with  all  of  the  testimony  that  y  ou 
have  heard,  to  determine  accurately  the  exact  proration  of 
expenses  for  merchandising,  jobbing,  and  specifically  p;ro- 
motion  from  the  general  promotional  items  of  the  Compan|y  ? 

A.  No,  sir. 

Q.  With  respect  to  the  errors — and  I  am  excluding  the  one 
dollar  mistake  in  arithmetic  made  on  the  stand  which  vas 
the  subject  of  a  great  many  questions,  Mr.  Harbaugh — ^isn’t 
it  true  that  your  basic  mathematical  difficulty  was  an  amou  nt 
considerably  less  than  $2,000,000  ? 

A.  I  believe  that  is  correct,  sir. 

Q.  Is  it  true  that  it  arose  because  of  the  headings  of  the 
exhibits,  particularly  Exhibit  11? 

A.  Yes,  sir. 

Q.  Do  you  know  from  other  information  that  that  heading 
was  not  completely  explanatory  to  you? 

A.  Yes,  sir. 

Q.  And  you  have  made  that  correction,  to  the  best  of  your 
ability;  is  that  right? 

A.  I  have,  sir. 

Q.  Was  your  interrogation  directed  only  to  persons 

1671  who  had  a  merchandising  as  well  as  a  consumers’  in¬ 
terest  in  the  cost  of  gas? 

A.  No,  sir.  We  called  on  consumers  who  were  not  mer¬ 
chandisers. 
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Q.  In  the  case  of  those  consumers,  did  you  assume  that 
they  would  have  a  self-interest  in  saving  money  on  the  cost 
of  gas  and  heating,  if  they  could?  ' 

A.  Yes,  sir.  That  is  a  safe  assumption.  ! 

Q.  Is  it  your  opinion  that  the  Gas  company  is  without 
self-interest  in  asking  for  .$900,000? 

A.  No,  sir. 

Q.  I  will  ask  you  this,  Mr.  Harbaugh ;  Beyond  stating  what 
was  on  that  letter,  did  your  interrogators  or  yourself  in  any 
vray  attempt  to  incite  or  prejudice  the  individual  responding 
against  the  Gas  company? 

A.  No,  sir. 

Q.  As  a  result  of  the  reports  of  your  investigators  and  j 
your  own  inquiry  and  your  examination  of  the  figures,  are 
you  of  the  opinion  that  there  are  still  included  in  the  operat-  , 
ing  expenses  of  the  Company  substantial  sums  due  to  ex¬ 
traordinary  promotion  and  extraordinary  servicing  arising 
from  the  merchandising  and  other  activities  of  the  Com¬ 
pany?  I 

A.  I  can  not  identify  them,  but  I  believe  that  they  are  | 
there. 

1674  Q.  Mr.  Harbaugh,  did  you  attempt  to  get  informa¬ 
tion  as  to  the  increase  in  appliances  and  the  use  of 

appliances  in  the  District  of  Columbia  over  the  past  years, 
that  is,  the  number  of  appliances  of  various  types? 

A.  Yes,  sir,  we  did. 

Q.  You  were  here  at  the  hearing  room  or  knew  of  any 
attempt  to  get  a  comparison  of  the  number  of  heating  units  ' 
that  were  used  in  1939  and  1949  as  related  years? 

A.  I  recall  something  like  that,  sir.  ^ 

Q.  Were  you  able  independently  from  any  source  to  get 
any  estimate  as  to  the  total  number  of  heating  units 

1675  which  would  go  into  service  in  the  coming  year  in  ' 
the  District  of  Columbia? 

A.  No,  sir.  ' 

Q.  Did  you  attempt  to  get  that  information  from  the  Gas 
company? 

A.  Yes,  sir,  I  believe  we  did.  I  just  don’t  remember  the 
date  now.  ' 
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Q.  You  have  been  asked  concerning  the  differences  b(^ 
tween  December  31  and  a  weighted  average  year.  May  I 
ask  you  if,  Mr.  Harbaugh,  any  of  the  figures  you  have  re- 
vievred  have  a  predicted  rate  base  for  the  coming  year  or 
a  predicted  revenue  for  the  coming  year  ?  | 

A.  No,  sir,  I  haven’t  seen  any  predictions  of  any  kin(^ 
like  that.  | 

Q.  And  you  have  not  felt  qualified  to  make  a  prediction 
of  the  rate  base  without  such  information  from  either  the 


Company  or  the  Commission? 

A.  That  is  right,  sir. 

Mr.  Roberts:  I  submit,  may  it  please  the  Commission, 
that  in  reaching  its  conclusion  with  respect  to  the  receipt 
of  testimony  of  public  interveners  in  utility  cases,  it  would 
be  a  rare  and  unusual  thing  if  the  Commission  should  ever 
see  such  an  intervener  who  was  able  to  completely  evaluate 
and  completely  audit  the  operations  of  a  company  so  a^ 
to  give  you  a  complete,  accurate  case,  a  substitute  for 
1676  the  duties  that  are  performed  by  the  Commission 
under  appropriations  that  are  not  large  enough  but 
are  still  very  substantial  and  under  the  right  of  the  Com¬ 
mission  to  levy  additional  funds  for  still  further  investiga¬ 
tions,  if  it  sees  fit. 

You  can’t  hope  for  such  a  comparable  study  to  come  frorh 
anybody  who  is  appearing  as  an  intervener  in  defense  oi 
some  particular  right  or  in  objecting  to  any  particular 
service  of  a  company. 

In  this  particular  case,  there  has  never  been  from  the 
beginning  of  the  case  any  suggestion  but  what  the  group 
that  we  represent  include  people  who  are  interested  in  th^ 
sale  of  gas  appliances  and  who  thought  they  ought  to  sell| 
them.  I 

There  has  never  been  any  dispute  either  as  to  the  fact 
that  they  represented  a  large  number  of  people  who  were 
concerned  with  avoiding  increased  costs  of  gas  because  they 
felt  that  it  would  destroy  or  limit  gas  sales  in  the  District 
of  Columbia. 

I  think  it  is  pretty  evident  to  the  Company,  which  appar- 
.ently  has  had  special  sources  of  information,  that  the 
amount  of  money  that  was  available  to  the  trustee  or  to 
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us  could  not  be  such  as  would  enable  us  in  a  very  short 
period  of  time  to  go  back  over  the  years  and  completely 
undo  the  effects  of  transition  into  and  out  of  the  sliding 
scale  in  this  case. 

I  submit  that  Mr.  Harbaugh  is  technically  qualified 

1677  for  this  work.  He  is  an  extraordinary  student.  His 
military  as  well  as  his  civilian  record  shows  integrity 

and  shows  a  considerable  capacity. 

Measures  of  the  qualifications  of  persons  who  come  in 
as  experts  are  to  be  tested  by  hypothetical  questions.  I 
have  addressed  no  hypothetical  questions  to  this  witness. 
The  only  hypothetical  questions  which  have  been  addressed 
to  him  have  been  addressed  by  opposing  counsel,  I  mean 
counsel  of  the  Gas  company.  Some  of  those  hypothetical 
questions  have  been  addressed  by  Commission  counsel. 

A  great  deal  of  attention  has  been  paid  to  the  deficiencies 
in  the  witnesses  testimony,  which  arose  by  reason  of  his 
inability  to  obtain  information  both  outside  of  the  record 
and  during  this  hearing. 

Mr.  Harrison:  I  challenge  that  statement,  Mr.  Roberts. 
It  is  not  disclosed  by  the  record.  To  the  contrary,  the  wit¬ 
ness  has  had  available  every  opportunity. 

Mr.  Stevens :  I  want  to  point  out - 

Mr.  Roberts:  I  am  not  through  yet,  Mr.  Chairman.  I 
will  just  state  that  if  the  objection  to  the  receipt  of  the 
information  were  dependent  upon  a  conclusive  and  final 
opinion  which  you  would  have  to  rely  upon  as  such,  there 
could  be  objection.  In  some  instances,  the  Commission 
might  hold  such  a  witness  to  be  disqualified  from  testifying. 
Mr.  Harbaugh  has  not  been  offered  in  that  capacity, 

1678  but  rather  has  been  offered  as  having  assembled 
material  in  support  of  a  presentation  which  was  a 

legitimate  presentation  and  which  a  business  man  in  the 
District  of  Columbia  or  a  consumer  has  the  right  to  make. 

The  idea  of  striking  his  testimony  is  inconsistent  with 
the  Company’s  statement  repeatedly  made  that  it  desired 
all  of  the  facts  and  all  of  the  information  to  go  into  the 
record  with  reference  to  the  relationships  of  the  Company 
affecting  people. 
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I  submit  that  ^Ir.  Harbaugh’s  testimony  should  be  evalii- 
ated  as  the  testimony  of  an  intervener  who  is  trying  to 
present  information  to  the  Commission.  He  is  not  trying 
to  fight  with  the  Commission  or  to  fight  with  the  Gas 
company,  but  he  is,  rather,  trying  to  preserve  information 
which  the  Commission  can  consider.  He  is  not,  of  course, 
responsible  for  the  rulings  of  the  Commission  or  for  the 
exclusion  or  their  consideration  of  other  matters.  That 
is  a  matter  which,  I  presume,  you  will  give  me  a  chance 
to  argue  about  at  some  other  time. 

Chairman  Flanagan;  The  motion  to  strike  is  denied. 

The  testimony  of  this  witness  will  be  allowed  to  rema: :n 
in  the  record  for  whatever  value  it  may  have  to  the  Cora- 
mission. 


•  •**•••  I 

I 

1680  James  A.  MacIntosh,  was  called  to  the  stand  arid 
having  been  previously  duly  sworn,  was  examincjd 

and  testified  further  as  follows : 

Cross-examination : 

By  Mr.  Stevens: 

Q.  Mr.  Macintosh,  I  believe  you  said  on  your  direct  exam¬ 
ination  that  you  had  been  employed  by  the  Consolidate  id 
Edison  Company  of  New  York,  Inc.,  and  predecessor  coia- 
panies,  for  eleven  years? 

A.  Yes,  sir. 

Q.  In  rate  analysis  work? 

A.  Yes,  sir. 

Q.  What  was  the  nature  of  that  rate  analysis  work? 

A.  The  rate  engineering  department  of  the  old  New  York 
Edison  Company,  which  through  merger  became  one  of  the 
companies  of  the  Consolidated  Edison  Company,  was  the 
rate  engineering  organization  for  all  of  the  companies  asso¬ 
ciated  with  the  old  Consolidated  Gas  Company,  whi(5h 

1681  was  the  predecessor  of  Consolidated  Edison  Com¬ 
pany.  In  my  association  with  the  Rate  Engineering 

Department  I  engaged  and  assisted  in  the  preparation  of 
rate  schedules  which  would  develop  and  insure  company 
revenues,  have  a  tendency  to  insure  the  rate  of  return 


450 


which  the  Company  was  seeking  from  the  appropriate  regu¬ 
latory  body,  and  internal  matters  which  concerned  the  in¬ 
vestigation  as  to  the  level  of  rates,  not  only  between  them¬ 
selves,  but  whether  those  levels  possibly  could  not  be  shifted 
in  such  way  as  to  make  the  service  more  promotional  with 
increasing  sale  of  either  electricity  or  gas,  with  correspond¬ 
ing  effect  upon  the  Company’s  revenues. 

Q.  And  your  experience  in  that  connection  went  back  to 
1935? 

A.  Went  back  prior  to  that. 

Q.  Did  it? 

A.  I  joined  the  Rate  Engineering  Department  in  1931 — 
excuse  me,  it  was  in  the  early  part  of  1932.  I  joined  the 
New  York  Edison  Company  in  1931.  I  spent  about  six  or 
eight  months  as  Rate  Engineer,  and  they  transferred  me 
over  to  the  Rate  Engineering  Department.  At  that  time 
we  engaged  in  our  first  electric  rate  reduction  case.  That 
was  the  reason  I  was  assigned  to  the  Rate  Engineering  De¬ 
partment  and  continued  to  be  assigned  there  until  I  left. 

Q.  Are  you  an  accountant  ?  Do  you  have  any  accounting 
experience  ? 

1682  A.  I  am  not  an  accountant.  I  have  had  some  ac¬ 
counting  experience. 

Q.  Are  you  an  engineer? 

A.  No,  sir. 

Q.  Your  basic  education,  college  education,  was  largely 
in  business  administration? 

A.  Yes,  with  the  allied  subjects,  of  course,  that  go  to  make 
up  that  subject,  accounting,  statistics  and  fields  of  that  sort. 

Q.  Yes.  Now,  I  would  like  to  take  your  exhibit  29  and 
get  the  differences  of  opinion  between  yourself  and  the 
Company  on  the  treatment  of  these  various  items.  As  I  see 
it,  looking  at  Item  15  on  Exhibit  29,  you  would  amortize 
the  natural  gas  conversion  costs,  but  you  would  extend  the 
period  of  the  conversion  from  ten  to  fifteen  years.  Is  that 
correct? 

A.  Yes,  sir. 

Q.  Going  to  Item  17,  which  is  entitled  “Accelerated  de¬ 
preciation”  you  would  amortize  on  an  accelerated  basis, 
or  rather,  depreciate,  to  be  more  accurate,  on  an  accelerated 
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basis,  the  East  Station,  for  instance,  as  the  Company  is 
doing;  you  would  propose  to  lengthen  that  period  from  ten 
to  fifteen  years? 

A.  Yes,  sir. 

Q.  Going  to  item  18,  w'hich  is  entitled  ‘^Amortizja- 

1683  tion  of  Extraordinary  property  loss,”  again  you 
would  amortize  the  net  book  cost  of  the  abandoned 

property,  but  you  would  again  extend  the  period  from  ten 
to  fifteen  vears? 

A.  Yes,  sir. 

Q.  So  that  the  onlv  differences  there  between  voursilf 
and  the  Company  are  really  the  difference  in  your  estimate 
or  your  opinion  as  to  the  proper  time  in  which  to  amortif;e 
or  depreciate  these  various  costs? 

A.  As  far  as  the  period  is  concerned,  yes,  sir;  that  is 
correct.  I  think  possibly  our  philosophy  underlying  it  is 
different. 

Q.  Yes,  but  I  am  trying  to  get  the  results - 

A.  Yes,  the  results. 

Q.  — of  your  testimony,  and  the  position  taken  by  the 
Company. 

So,  on  that  page,  our  practical  difference  is  a  difference 
of  five  years? 

A.  That  is  right,  sir. 

Q.  Going  to  Exhibit  No.  30, 1  take  it  that  the  only  differ¬ 
ences  between  yourself  and  the  Company  on  that  which  have 
not  been  dealt  with  in  Exhibit  29,  namely,  the  change  froijn 
ten  to  fifteen  years,  are  in  the  fact  that  you  exclude  frofn 
the  rate  base  unrecovered  cost  of  abandoned  plant  and  the 
unamortized  part  of  the  conversion  cost?  ! 

A.  That  is  correct. 

1684  Q.  That  is  right? 

A.  We  are  in  agreement  there  if  you  say  the  differ¬ 
ence  between  the  Company — this  is  not  a  Company  exhibijt, 
not  based  on  a  Company  exhibit,  but  based  on  ^Ir.  McE  l- 
fresh’s  exhibit. 

Q.  Mr.  McElfresh  included  in  his  exhibit  Items  3  and  4 
in  the  rate  base,  did  he  not? 

A.  That  is  correct. 

Q.  The  same  is  true  of  the  Company’s  Exhibit? 

A.  That  is  correct. 


452 


Q.  You  excluded  them? 

A.  That  is  correct. 

Q.  Now,  tell  me.  Have  you  ever  had  occasion  to  testify 
before  on  a  question  similar  to  this  10  to  15  year  subject 
that  I  have  just  alluded  to? 

A.  No,  sir.  As  a  matter  of  fact,  this  is  the  first  time  the 
question  has  come  up  in  the  District. 

Q.  You  have  had  experience,  I  take  it,  in  a  good  many 
cases,  have  you  not? 

A.  Yes,  sir. 

Q.  You  testified  in  the  Western  Union  rate  case  before 
the  Federal  Communications  Commission? 

A.  That  is  right. 

Q.  You  testified  before  the  Illinois  Commerce  Commis¬ 
sion? 

1685  A.  Yes,  sir. 

Q.  And  before  the  New  York  State  Public  Serv¬ 
ice  Commission? 

A.  Yes,  sir. 

Q.  And  you  participated  in  informal  proceedings  before 
the  North  Carolina  Commission  and  Connecticut  Com¬ 
mission? 

A.  Yes,  sir;  informal  proceedings. 

Q.  That  is  what  I  said. 

A.  Excuse  me;  I  misunderstood  you. 

Q.  Then  you  also  took  part  in  the  Potomac  Telephone 
and  Telegraph  Case,  New  York  Bell? 

A.  Yes,  sir. 

Q.  New  York  Telephone,  Potomac  Electric  Power?  That 
is  correct,  is  it  not? 

A.  Yes,  sir. 

Q.  And  in  your  experience  you  have  never  had  to  con¬ 
sider  this  question  before? 

A.  No,  sir. 

Q.  Have  you  ever  had  to  consider  the  question  before 
of  the  return  on  unamortized  balances  of  conversion  costs? 

A.  No,  sir.  That  is  all  part  of  the  general  subject. 

Q.  And  the  same  answer  would  apply  to  inclusion  in 
the  rate  base  of  the  unrecovered  costs  of  abandoned  plants? 

A.  That  is  correct. 
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Q.  These  are  all  new  to  your  experience? 

1686  A.  That  is  correct,  sir. 

Q.  Your  thinking  on  these  questions,  I  take  it,  is 
based  on  what  you  considered  the  general  equitable  prin¬ 
ciples  od  rate-making? 

A.  Yes,  sir. 

Q.  Not  related  to  engineering  or  accounting,  particu¬ 
larly? 

A.  That  is  correct. 

Q.  Now,  going  first  to  the  question  of  the  ten  to  fifteeii- 
year  period,  I  would  like  to  ask  you  two  or  three  questions 
on  that.  I  take  it  that  it  is  your  view  that  fifteen  years  is 
a  better  period,  not  because  it  results  in  a  possible  reduc;- 
tion  in  the  proposed  rate  increase — I  mean,  that  did  nqt 
have  any  bearing  on  your  thinking? 

A.  You  are  speaking  from  a  rate-making  standpoint  only 
now,  sir? 

Q.  Yes. 

A.  No,  sir.  I  wouldn’t  say  that.  My  approach  to  this 
problem  has  been  to  find,  in  view  of  the  unusual  circum¬ 
stances  attendant  upon  the  changeover,  the  fair  and  equit¬ 
able  way  of  establishing  rates  in  the  District,  fair  to  con¬ 
sumers,  and  fair  to  the  Washington  Gas  Light  Company’, 
and  that  has  been  my  approach  to  this  problem. 

Q.  Now,  Mr.  Macintosh,  your  reason  for  recommending 
the  fifteen-year  amortization,  I  take  it,  was  bound 

1687  up  largely  with  the  fact  that  the  Company’s  nat¬ 
ural  gas  contract  extended  for  about  fifteen  years 

more? 

A.  That  was  the  major  portion;  yes,  sir;  the  major 
reason.  I 

Q.  Although  you  understand  that  that  contract  is  in 
effect  renegotiate  at  the  end  of  every  year? 

A.  That  is  correct,  sir.  From  a  rate  standpoint,  you 
are  referring? 

Q.  Yes. 

A.  Yes,  sir;  but  it  is  a  firm  contract,  subject  to  the  nego¬ 
tiation  of  rates,  and  those  rates  are  subject  to  the  juris¬ 
diction  and  approval  of  the  Federal  Power  Commission. 
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Q.  Is  it  your  thought  that  the  Company’s  ability  to 
supply  natural  gas  would  terminate  at  the  end  of  fifteen 
years? 

A.  No,  sir.  I  think  it  is  the  Company’s  reasonable 
expectation  that  they  will  probably  furnish  natural  gas 
for  a  considerable  period  in  the  future. 

Q.  The  fifteen-year  part  of  the  contract  has  about  twelve 
years  to  run,  has  it  not? 

A.  That  is  right,  sir. 

Q.  Why  not  put  your  figure  of  fifteen  years  down  to 
twelve  years,  then? 

A.  I  mentioned  a  moment  ago  that  the  fifteen-year  firm 
contract  was  one  of  the  major  reasons. 

1688  However,  in  the  changeover  case — believe  that 
was  Case  361 — Mr.  Roth  testified  to  the  availability 

of  natural  gas  in  the  particular  area  the  Company  was 
acquiring  gas  from  and  had  estimated  a  life  of  twenty 
years.  He  also  testified  that  the  specific  area  from  which 
the  Company  was  securing  natural  gas  had  an  estimated 
life  of  fifteen  years.  All  those  factors  I  took  into  account 
in  arriving  at  my  expectation  or  suggestion  of  a  fifteen- 
year  period  to  amortize  or  accelerate  depreciation. 

Q.  Now,  turning  to  the  next  question  which  is  shown 
on  Item  15  of  Exhibit  29,  the  amortization  of  natural  gas 
conversion  costs,  I  take  it  that  it  is  your  view  that  while 
these  costs  should  be  amortized  over  vour  fifteen-vear 
period,  the  Company  should  not  be  allowed  to  earn  any¬ 
thing  on  the  unamortized  balance  during  the  period  of  that 
retirement,  that  serial  retirement? 

A.  That  is  correct,  sir. 

Q.  Now,  can  you  tell  me  what  is  the  basis  for  your  con¬ 
clusion  that  as  a  matter  of  equity  the  Company  should  not 
be  allowed  to  earn  anv  return  on  monev  that  thev  have 
invested,  this  $3,000,000,  during  the  period  of  the  amorti¬ 
zation?  I  am  speaking  now  of  the  conversion  costs. 

A.  Yes,  sir.  As  I  recall  my  direct  testimony,  I  set  forth 
several  reasons  why  in  my  opinion  I  felt  the  company 
should  not  capitalize  and  include  that  in  its  invest- 

1689  ment.  One  of  the  reasons,  if  I  recall,  is  that  it  was 
to  the  interests  of  the  Company  in  the  performance 
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of  safe,  adequate  and  prompt  changeover,  for  the  Cojm- 
pany  to  make  those  conversions.  If  they  had  not  done  jit, 
in  my  opinion  I  think  possibly  customers  might  not  h^ve 
changed  over  as  rapidly  as  the  Company  was  changing 
over  the  various  areas.  It  had  a  condition  of  unsafe 
service.  In  the  interests  of  efficiency  and  in  the  interest 
of  having  all  customers’  appliances  converted,  so  that  iJhe 
Company  could  resume  its  normal  operations  as  effectively 
and  as  soon  as  possible,  I  think  it  was  to  their  interest  to 
do  so.  In  addition  to  that,  there  was  an  extraordinary  ex¬ 
pense.  In  normal  times  that  had  been  charged  to  “elx- 
penses”.  That,  I  think  is  a  proper  expense  item,  but  in 
view  of  the  amount  or  size,  it  would  have  seriously  distorted 
the  operating  results  of  the  Company  in  the  period  fcn 
which  it  was  charged.  I  think  for  that  reason  that  it 
should  be  amortized  over  a  reasonable  period  of  timje. 
I  do  not  consider  it  a  capital  item  or  an  investment  at  afl. 
I  think  the  Company  is  entitled  to  have  a  return  of  tho^e 
moneys.  If  I  may  just  draw  an  analogy  here.  If  y<|u 
have  a  company  with  $50,000,000  of  expenses  or  $50,000,000 

of  revenues  and  vou  have  an  unusual  or  extraordinarv  ex- 

*  •> 

pense  item  of  $1,000,000,  say,  it  will  not  affect  the  opera¬ 
tion  of  that  Company  as  if  you  have  a  company  with  a 
gross  operating  revenue  or  expense,  of,  say,  $10,- 
1690  000,000,  and  you  suddenly  threw  $1,000,000  in.  That 
is  the  point  I  had  in  mind  in  that  connection. 

Q.  Now  we  are  talking  purely,  I  take  it,  of  questior|s 
of  equity  as  they  may  bear  on  rate-making. 

Suppose  the  Company,  in  order  to  raise  this  $3,000,000, 
would  sell  capital  stock,  let  us  say,  $3,000,000  worth  of 
capital  stock,  would  you  think  that  during  the  period  o^ 
ten  years  or  fifteen  years  the  stockholders  should  not  get 
any  income  or  return  on  that  investment  directly  from 
the  $3,000,000  that  they  had  put  into  the  company  for  thik 
purpose? 

A.  Yes,  sir.  Of  course,  I  think  we  are  getting  away  from 
the  mutual  understanding  we  had  a  moment  ago.  We  are 
speaking  of  rate-making  purposes  now. 

Q.  I  am  speaking  of  it  from  a  business  standpoint  now, 
because  we  are  dealing  with  questions  of  equity  whicl 
must  bear  on  rate-making,  I  take  it.  | 
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A.  My  opinion  in  that  connection  would  remain  un¬ 
changed,  as  a  result  of  the  assumption  you  have  asked  me 
to  accept.  When  we  get  to  the  question  of  equity,  we  must 
look  at  the  equity  of  the  over-all  picture,  not  just  one  spe¬ 
cific  item. 

Theoretically,  we  have  two  opposite  points  of  view.  One 
is  that  the  investors  have  already  been  reimbursed  for  the 
uncertainties  they  have  taken  in  the  business  from  the 
rate  of  return. 

1691  Q.  Wait  just  a  minute.  I  am  talking  about  con¬ 
version  costs,  and  not  abandoned  property. 

A.  I  think  it  applies  all  the  way  through  from  the  stand¬ 
point  of  equity.  I  am  using  the  term  “equity”  over-all, 
from  a  rate-making  standpoint,  and  you  are  asking  me  to 
define  “equity”  as  it  might  apply  to  specific  points. 

Surely.  And  my  approach  to  the  whole  problem  is  on 
the  over-all  basis.  I  have  tried  to  resolve  this  in  my  recom¬ 
mendations,  so  that  the  net  result  would  be  equitable  to 
customers  and  would  be  equitable  to  the  Company.  I  hope 
T  have  made  myself  clear. 

Q.  I  get  it.  You  have  said  that  several  times,  that  you 
are  dealing  purely  ^vith  equitable  principles  here.  It  does 
not  quite  answer  my  question.  But  let  me  put  you  in  this 
position,  if  I  may. 

Supposing  you  constitute  the  operating  management  of 
the  Company  and  you  know  that  you  do  not  have  enough 
money  to  finance  these  conversion  costs;  what  would  you 
do?  Would  you  charge  them  directly  to  the  persons  whose 
appliances  are  converted? 

A.  We  are  still  talking  for  rate-making  purposes? 

Q.  I  am  asking  you  a  general  business  question. 

A.  It  could  be  handled  that  way.  It  could  have  been 
handled  that  way. 

Q.  In  other  words,  the  customers  could  have  been 

1692  charged,  each  customer  could  have  been  charged  with 
his  proportionate  share  of  his  burden  for  changing? 

A.  That  is  correct.  Some  reason  could  have  been  deter¬ 
mined  as  to  what  would  be  the  appropriate  portion  of  each 
customer's  charge.  That  would  be  one  way  to  do  it.  Then 
we  get  right  back  to  the  situation  we  had  before.  Would 
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the  customer  convert  his  appliance?  Would  we  hav^  a 
safe  and  adequate  supply  of  natural  gas  in  the  District!? 

Q.  We  have  to  assume  that  if  one  converted,  all  would 
have  to  convert,  because  you  cannot  change  from  600 
B.T.U/s  can  you? 

A.  That  is  true,  as  long  as  the  Company  had  control  over 
it ;  but  when  you  ask  several  hundred  thousand  customers 
in  the  District  to  convert,  the  Company  no  longer  !aas 
control. 

Q.  If  you  are  managing  this  Company,  and  you  have  to 
borrow  money  or  sell  stock  to  effect  this  conversion,  you 
would  still  go  forward  with  that  project  without  expecting 
to  get  any  return  on  the  money  invested? 

A.  Yes,  sir.  If  I  had  to  take  care  of  an  extraordimiry 
expense  item  in  a  particular  year  which  might  be  to  the  bejne- 
fit  of  the  gas  company  in  the  long  run,  I  think  I  would  |  be 
willing  to  accept  that  as  one  of  the  risks  of  the  business.  | 

Q.  What  is  the  possibly  equity  in  that?  How  is  it  ^y 
different  from,  let  us  say,  from  fuel  oil,  that  we  store,  down 
to  East  Station,  year  after  year,  for  the  purposes  of 
1693  emergency?  How  is  it  different,  let  us  say,  from 
working  capital,  from  materials  and  supplies? 

A.  Fuel  oil  and  materials  and  supplies  you  are  using  cc^n- 
stantly,  monthly,  but  as  far  as  your  conversion  cost,  yjou 
might  only  have  one  conversion  in  a  lifetime.  I  don’t  lmo|w. 
This  is  an  extraordinary  expense  item,  an  extraordinary 
situation.  Now,  as  far  as  your  materials  and  supplies  and 
fuel  oil  go,  you  use  those  in  the  normal  and  ordinary  con¬ 
duct  of  your  business. 

Q.  In  other  words,  even  though  we  do  not  use  fuel  oil 
year  after  year,  you  would  still  say  that  the  only  differeiice 
is  then  that  one  investment  is  an  extraordinary  investmei|t? 

A.  No;  I  don’t  say  the  conversion  cost  is  an  investment 
at  all.  I  say  they  are  an  extraordinary  expense. 

Q.  In  other  words,  in  your  judgment,  the  work  of  going 
in  and  putting  in  new  burners  in  a  gas  range  is  not  an 
investment,  $3,000,000,  or  whatever  the  figure  is,  on  tlie 
part  of  the  Company? 

A.  It  is  not  an  investment  to  the  Company. 

Q.  How  can  it  be  any  different  from  working  capital? 
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A.  The  Company  has  made  no  claim  for  workins:  capital 
in  this  case. 

Q.  Wait  a  minute.  That  is  not  my  question.  The  ques¬ 
tion  is  not  the  kind  of  rate  case  where  the  question  of 

1694  working  capital  would  necessarily  come  in. 

A.  I  see,  sir;  excuse  me. 

Q.  I  think  we  made  that  clear  at  the  outset.  The  Com¬ 
pany  has  not  receded  from  its  claim;  it  has  not  receded 
from  the  claim  that  working  capital  might  not  be  included. 
What  I  am  trying  to  find  out  from  you,  is,  where  is  the 
difference,  then,  between  this  $3,000,000  and  working 
capital? 

A.  Well,  again  I  think  the  difference  is  in  this  respect; 
that  your  conversions  are  an  extraordinary  situation.  I 
don’t  know  when  it  will  ever  come  up  again.  This  is  the 
first  time  in  the  long  history  of  the  Company  that  you 
have  had  the  question  of  conversion  costs.  When  they 
have  it  again  is  when  they  change  to  some  other  fonn  of 
fuel  possible — I  don’t  know. 

Now,  your  working  capital  is  daily;  weekly,  monthly  re¬ 
quirements,  if  I  may  go  along  ^vith  your  concept  of  working 
capital,  so  far  as  this  case  is  concerned,  and  it  is  required 
in  the  ordinary  conduct  of  your  business.  Conversion  costs 
are  not.  I  think  they  are  completely  outside  of  that  scope. 

Q.  Supposing  somebody  builds  a  large  housing  develop¬ 
ment  out  here  that  we  do  not  expect  and  we  have  to  spend 
$1,000,000  in  a  large  transmission  main.  That  is  an  ex¬ 
traordinary  cost.  We  don’t  expect  it.  Should  we  not  earn 
a  return  on  that  transmission  main? 

A.  I  don’t  think  it  is  an  extraordinary  cost  in  the 

1695  sense  that  you  have  used  it.  You  are  attempting  to 
supply  service  to  consumers  who  do  not  liave  service 

now.  It  is  good  business  to  serve  as  many  customers  as 
you  possibly  can.  You  are  not  going  to  make  investment 
unless  you  have  a  reasonable  expectation  of  making  a  re¬ 
turn  on  it,  and  that  investment  is  going  to  be  there  and 
is  going  to  seiwe  customers,  and  is  going — ^bring  in  and 
earn  revenues  every  day  from  the  moment  you  put  it  into 
service. 
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Q.  That  is  mv  point.  Would  you,  as  a  prudent  manager 
of  the  Gas  Company,  make  a  $3,000,000  investment  without 
the  expectation  of  getting  a  return  on  it? 

A.  In  this  case  I  would,  yes,  sir ;  because  one  of  the  rea¬ 
sons  why  the  Company  converted  to  natural  gas  was  pre¬ 
sumably  to  avoid  the  heavy  capital  expenditures  that  the 
Company  had  to  make  in  gas  manufacturing  facilities. 

The  Company,  in  my  estimation,  from  a  rate-making 
standpoint,  from  a  regulatory  standpoint,  is  duty  bound 
to  furnish  both  efficient  and  economical  types  of  service. 
They  can’t  be  a  high-cost  producer  whether  they  want  }t 
or  not.  They  must  furnish  service  as  reasonably  and 
economically  as  possible.  This  is  one  of  the  expenses  which 
the  Company  was  faced  ^vith  in  furnishing  economic?! 
service  to  the  gas  consumers  in  the  District  of  Columbia. 

Q.  Mr.  Macintosh,  are  you  not  typing  all  your  theories 
of  equity  directly  to  the  fact  that  you  designate  this  ah 
extraordinary  expense  and  you  do  not  give  any  res,- 
1696  son  to  back  that  up?  What  is  there  secret  in  the 
words  ^‘extraordinary  expense”? 

A.  There  is  nothing  secret,  sir,  except  that  it  occurred, 
and  it  might  not  occur  again. 

Q.  But  you  are  giving  me  a  conclusion  without  giving 
me  a  reason. 

A.  I  am  sorry  if  I  have  given  that  impression.  I  thought 
I  had  been  giving  reasons  as  I  went  along,  as  to  why  I  feel 
this  should  not  be  capitalized  or  included  in  the  invest¬ 
ment,  and  from  an  equity  standpoint  I  have  considered  thiij 
over-all  problem;  I  have  considered  the  problem  over-all, 
rather  than  specifically.  I  think  on  net  balance,  if  w(! 
arrive  at  an  end-result  which  is  equitable  to  both  the  Comi 
pany  and  to  the  consumers  of  the  District  of  Columbia! 
we  have  accomplished  our  purpose. 

Q.  You  think  if  the  Gas  Company  goes  out  and  sells 
stock  to  raise  $3,000,000  that  it  should  earn  no  returr 
whatsoever  on  that  investment  for  a  period  of  fifteen  years 
while  that  cost  is  being  amortized? 

A.  Yes,  sir.  If  you  have  to  go  out  and  sell  stock  od 
the  assumption  you  have  made,  I  would  say  “Yes”, 
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Q.  That  is  based  generally  on  what  you  think  is  an  equita¬ 
ble  treatment  of  the  Gas  Company,  for  rate-making  pur¬ 
poses  ? 

A.  For  rate-making  purposes,  yes,  sir.  And  with 

1697  due  consideration  of  the  Company’s  needing  $3,000,- 
000,  in  order  to  furnish  economical  service  in  the 

District  of  Columbia. 

Q.  And  you  feel  that  the  $3,000,000  which  this  Company 
has  put  into  the  changeover  of  these  appliances  is  not  an 
investment? 

A.  No,  sir;  I  think  the  Company  is  entitled  to  recover 
that  through  appropriate  channels,  charging  it  to  operating 
expenses,  over  a  reasonable  period  of  years. 

Q.  I  understand  that,  but  what  do  you  mean,  it  isn’t  an 
investment? 

A.  I  don’t  think  it  is  a  capital  item  that  should  go  into 
the  Company’s  rate  base. 

Mr.  Kirby :  Could  I  interrupt  and  ask  a  question  at  this 
point? 

Mr.  Stevens:  I  would  prefer  that  you  do  not  interrupt 
my  cross-examination. 

Mr.  Kirby :  It  would  appear  that  this  line  of  questioning 
is  just  getting  into  an  argument  with  the  witness  as  to  his 
general  opinion. 

Mr.  Stevens:  Are  you  objecting  to  the  question? 

Mr.  Elirby:  I  was  asking  if  I  could  raise  a  question  to 
clarify  the  point. 

Was  this  money  which  has  been  expended  on  the  change¬ 
over  expended  on  the  customers’  premises  or  the  Com¬ 
pany’s;  that  is,  property? 

1698  The  Witness:  I  am  sorry,  Mr.  Kirby,  but  I  don’t 
follow  you  all  the  way  through. 

Mr.  Kirby :  I  will  repeat  the  question : 

The  money  which  has  been  under  discussion,  of  change¬ 
over  cost,  was  that  money  expended  on  the  property  of  the 
customer  or  the  property  of  the  company? 

The  Witness :  Expended  on  the  property  of  the  customer. 

Mr.  Kirby :  That  is  all,  Mr.  Stevens.  Thank  you. 
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By  Mr.  Stevens :  I 

Q.  Mr.  Kirby  has  opened  up  an  interesting  line  of  dis¬ 
cussion. 

Are  you  influenced  in  your  opinion  here  by  the  fact  thjat 
this  money  has  been  spent  on  the  customers’  premises 
rather  than  on  the  property  of  the  Company?  | 

A.  No,  sir.  All  I  am  saying  here,  if  I  may  enlarge  on  ntiy 
answer,  is  that  the  Company  was  faced  with  the  problem 
of  conversion  to  natural  gas.  As  a  result  of  that  conver¬ 
sion,  they  went  from  a  lower  B.T.U.  content  to  a  higher 
B.T.U.  content.  Consumer  appliances  had  to  be  adjusbid 
in  order  to  be  able  to  operate  effectively  with  a  higbjr 
B.T.U.  gas  that  was  intended  to  supply  it. 

Now,  there  were  two  alternatives,  possibly  more,  but  tyro 
I  can  see  at  the  moment,  which  the  Company  was  fac^d 
Avith.  One  was  to  conduct  a  large  advertising  cara- 
1699  paign  or  something  of  that  sort  to  educate  the  cus¬ 
tomers  that  they  should  convert  their  appliances 
to  accept  this  high  B.T.U.  gas.  The  other  was  for  the 
Company  to  make  these  conversions  in  a  manner  whic^h 
would  be  effective,  reduce  the  period  of  time  during  whicjh 
the  changeover  was  to  be  accomplished,  and  when  they  got 
all  through,  why  the  District  would  be  100  per  cent  high 
B.T.U.  natural  gas,  all  the  customers’  appliances  would 
have  been  converted.  There  would  have  been  no  hazard, 
no  unsafe  condition  or  anything  of  the  sort. 

The  Company  accepted  the  latter  method.  They  con¬ 
verted  the  Consumers’  appliances.  Now,  I  do  not  consider 
that  to  be  an  investment.  I  think  it  is  an  expense  the 
company  went  to.  I  think  it  is  a  reasonable  expense  and 
I  think  the  Company  should,  over  a  reasonable  period  cf 
time,  recover  the  moneys  they  spent  in  those  conversions. 

Q.  You  have  stated  that  conclusion  a  good  many  times, 
but  I  am  trying  to  get  the  reasons  back  of  it.  Let  me  go 
on  just  a  minute. 

Mr.  Kirby  asked  you  whether  this  money  was  spent  oja 
the  customer’s  premises  or  the  Company’s  property.  I 
take  it  your  answer  is  that  while  it  was  spent  on  the  cus¬ 
tomer’s  premises,  that  does  not  affect  your  thinking  what¬ 
soever  in  this  matter? 
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A.  I  wouldn’t  say  it  doesn’t  affect  my  thinking  what¬ 
soever.  I  don’t  give  it  major  consideration. 

Q.  How  would  it  affect  your  thinking? 

1700  A.  As  a  matter  of  fact,  I  hadn’t  given  too  much 
thought  to  the  matter. 

Commissioner  Lauderdale:  From  your  testimony  I  get 
the  reason  that  you  do  not  consider  it  to  be  an  investment 
is  because  of  the  fact  that  the  changeover  benefited  the 
Gas  Company  to  a  larger  degree  than  it  did  the  consumers, 
in  weighing  your  equities  here  as  to  what  the  Company 
should  earn  on  it  or  not. 

The  Witness:  I  think  that  is  true,  Mr.  Lauderdale.  Of 
course,  consumers  are  also  indirectly  or  directly,  either 
over  the  short  run  or  long  run,  benefiting  from  the  Com¬ 
pany’s  obligation  to  furnish  the  most  efficient  and 
economical  t3rpe  of  service.  Now  this  is  just  one  step.  The 
Company  is  attempting  to  bring  a  more  economical  type 
of  service  into  the  District  rather  than  to  spend,  as  I  recall 
it,  large  sums  of  money  to  modify  or  to  build  new  gas 
manufacturing  facilities. 

Chairman  Flanagan :  If  I  might  ask  a  question,  Mr.  Mac¬ 
intosh:  As  you  might  judge,  this  is  an  item  that  gives  us 
considerable  concern.  I  am  trying  to  get  into  the  equities 
of  the  situation,  too. 

You  ^vill  remember  the  testimony  in  the  conversion  case 
was,  and  I  think  you  have  mentioned  it  already,  to  the 
effect  that  if  the  Company  did  not  go  to  all  natural  gas  it 
would  be  necessary  for  the  Company  to  invest  $8,000,000 
or  $10,000,000  in  additional  production  facilities,  be- 

1701  cause  of  the  greatly  increased  demand.  Do  you 
remember  testimony  of  that  general  nature? 

The  Witness:  Yes,  sir. 

Chairman  Flanagan:  Now,  if  we  did  not  have  natural 
gas  available  and  the  Company  was  to  render  service  and 
they  borrowed  that  money,  there  could  be  no  question  of 
their  being  entitled  to  a  return  on  it,  could  there  ?  Suppose 
they  raised  the  money,  sixty  per  cent  through  bonds  and 
forty  per  cent  through  common  stock,  and  built  additional 
production  facilities ;  it  would  be  necessary  to  provide  for 
a  return  on  that  additional  investment,  would  it  not? 
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The  Witness :  Yes,  sir.  Are  we  assuming  an  alternative 
source  of  supply,  that  you  had  a  choice  of  natural  jjas 
there? 

Chairman  Flanagan:  I  am  assuming  they  would  have 
been  required  to  invest  in  additional  production  plai|its, 
because  we  might  have  decided,  as  the  Commission  did 
some  years  ago,  that  it  was  not  feasible  to  convert  to  all 
natural  gas  at  the  time. 

At  that  point,  we  would  have  had  an  investment  on  which 
the  Company  would  be  entitled  to  earn  a  return.  Is  thiat 
not  true? 

The  Witness :  That  is  correct. 

Chairman  Flanagan:  Now,  under  such  conditions,  let 
us  assume  that  the  additional  expenses  to  be  <!ol- 
1702  lected  from  the  consumers,  in  addition  to  the  cost 
of  financing,  would  be  substantial.  In  such  a  case 
the  equity  would  be  against  the  consumer,  would  it  not? 
He  would  have  imposed  upon  him  additional  financing  costs 
and  additional  manufacturing  costs. 

The  Witness:  The  consumer  might  have  to  pay  higlier 
rates;  yes,  sir. 

Chairman  Flanagan:  So  that  through  this  medium  of 
comparison,  we  and  the  Company  have  not  saddled  on  the 
consmners  additional  financing  costs,  and  additional  ma:iu- 
facturing  costs. 

Now,  at  that  point  it  appears  that  the  move  was  to  :he 
advantage  of  the  consumer.  Would  you  agree  to  that? 

The  Witness :  Yes ;  I  agree  with  that. 

Chairman  Flanagan:  Through  the  elimination  of  financ¬ 
ing  costs  and  increased  production? 

The  Witness :  Yes. 

Chairman  Flanagan :  Now,  we  have  gone  to  natural  gas, 
and  it  has  been  a  relief  to  the  Company  because  it  vras 
not  necessary  to  borrow  that  money;  it  was  not  necessary 
to  place  the  Company  in  a  less  favorable  competitive  posi¬ 
tion,  let  us  assume,  so  that  we  reach  the  point  where  the 
equity  is  in  favor  of  the  Company. 

Do  you  follow  that  line  of  reasoning? 

The  Witness :  That  is  right. 
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Chairman  Flanagan:  Tr^ough  the  conversion,  the 

1703  Company  has  benefited,  through  lessening  of  its 
headaches,  let  us  say,  and  perhaps  through  greater 

ease  in  making  a  fair  rate  of  return  without  struggling  too 
hard ;  but  in  doing  so  they  had  to  raise  some  money  through 
common  stock  issue  or  through  bank  borrowing,  of  several 
million  dollars. 

The  Company  now  contends,  or  the  witness  has  so  con¬ 
tended,  that  that  cost  which  you  choose  to  label  as  an  ex¬ 
pense,  really  represents  an  investment.  Now,  you  do  not 
agree  with  that,  but  I  am  also  wondering  at  what  point  to 
the  equities  work  in  favor  of  the  Company  to  such  an 
extent  that  we  have  to  make  a  decision  such  as  you  are  now 
recommending;  that  is,  that  these  funds  which  originally 
totalled  $3,000,000  might  be  recovered  over  a  period  of 
years,  but  should  not  be  considered  as  having  been  invested 
during  that  period  of  recovery.  That  is  the  point  that  I  am 
seeking  enlightenment  on  for  my  own  personal  use,  because 
we  have  to  make  the  decision. 

The  Witness :  Mr.  Chairman,  I  think  possibly  the  answer 
might  be  contained  in  certain  portions  of  the  question. 

Mr.  Berry :  Will  you  speak  just  a  little  bit  louder,  because 
we  are  having  difficulty  hearing  you  at  the  table? 

The  Witness:  I  am  sorrv. 

I  think  part  of  the  answer  to  the  Chairman ’s  question  is 
answered  by  his  own  question  when  he  said  the  Company 
changed  over  to  natural  gas — an  assumption  you 

1704  made,  sir — to  avoid  possibly  the  headaches  that 
faced  the  Company  in  the  form  of  making  additional 

investment  in  manufactured  gas  facilities  to  remain  in  a 
competitive  position,  possibly,  with  other  fuels,  and  also 
to  fulfill  their  obligation  of  keeping  rates  to  its  consumers 
as  reasonable  and  as  low  as  possible.  Now,  if  those  situa¬ 
tions  in  the  Company’s  mind  or  in  the  Commission’s  mind 
were  of  sufficient  importance  and  carried  sufficient  weight, 
then  it  is  my  feeling  that  the  changeover  cost  should  not 
be  considered  as  an  item  of  capital  or  included  in  invest¬ 
ment. 

Chairman  Flanagan:  Even  though  through  that  change¬ 
over  we  have  relieved  the  consumers  from  higher  rates. 
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which  were  certainly  in  the  oflfinj?  at  the  time  conversiljn 
was  being  considered,  to  cover  additional  financing  cosjts, 
increasing  operating  costs  of  production  plants,  and  ^o 
forth,  or  do  we  forget  in  our  thinking  the  dollars  that  have 
been  saved  to  the  consumer  through  that  conversion  process 
and  just  assume,  well,  the  Company  is  under  an  obligation 
to  do  that,  anyway,  because  they  must  furnish  service? 

The  Witness :  I  think  the  answer  to  that  is  in  two  pan;s, 
not  necessarily  in  importance  in  the  order  in  which  I  am 
giving  them. 

I  think  the  Company  is  obligated  to  furnish  service  at 
the  lowest  possible  cost.  As  regards  the  possibility  that 
the  rates  to  consumers  in  the  District  were  reduced 
1705  and  were  not  increased  as  a  result  of  changing  over 
to  natural  gas,  I  don’t  know  whether  that  is  a  fact  or 
not.  We  changed  to  a  therm  basis,  theoretically  custome  rs 
using  about  the  same  therms  when  related  to  a  cubic  foot 
basis  as  they  used  before,  but  I  don’t  know,  frankly,  whether 
any  savings  resulted  there  to  consumers.  Maybe  increased 
use  has  offset  that  as  a  result  of  that  adjustment.  I  don’t 
know,  sir.  I  do  think  the  changeover,  in  general,  was  ro 
the  interests  of  the  consumers  in  the  District  of  Columbia 
as  well  as  the  interests  of  the  Company.  | 

Chairman  Flanagan :  In  your  research,  before  you  made 
your  recommendation  to  this  Commission,  did  you  find  aijy 
instances  in  which  a  similar  problem  has  arisen,  and  a 
decision  has  been  made,  excepting  that  one  in  Missouri 
which  you  quoted? 

The  Witness :  No,  sir.  I  think  that  is  a  question  of  ]a\r, 
basically-  I  analyzed  the  situation  and  tried  to  arrive  at  a 
reasonable  solution  of  this  problem  to  both  the  Company 
and  to  the  consumers  in  the  District.  I  was  interested  in 
seeing  if  there  was  anything  in  the  law  that  might  lend 
support  to  it.  I  made  no  exhaustive  examination  at  all  cf 
the  cases  involved. 

By  Mr.  Stevens: 

Q.  Mr.  Macintosh,  I  do  not  want  to  put  any  engineerinb: 
questions  to  you,  because  I  realize  you  are  not  an  engineer, 
but  in  the  course  of  one  or  two  of  your  answers,  I 
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1706  gathered  the  impression  that  you  thought  as  an 
engineering  matter  it  would  be  possible  to  change 

over  to  straight  natural  gas  and  let  the  customers  change 
their  appliances  whenever  they  got  around  to  it? 

A.  As  an  engineering  matter,  no,  sir.  I  have  taken  the 
exact  opposite  viewpoint.  I  think  the  Company,  from  a 
managerial  and  business  standpoint  made  the  correct  ap¬ 
proach  by  assuming  the  responsibility  of  converting  cus¬ 
tomers^  appliances,  so  that  their  program  would  be 
promptly  and  efficiently  carried  out  and  that  all  appliances 
of  consumers  would  be  adjusted  so  they  could  use  gas 
without  effect  on  the  company’s  revenues. 

Q.  Did  you  assume  there  was  some  alternative  to  the 
Company  doing  that  as  one  major,  over-all  project? 

A.  Yes.  There  was  very  definitely  the  possibility 
that - 

Q.  What  is  the  alternative? 

A.  The  Company  could  have  tried  to  require  the  con¬ 
sumers  to  make  conversion  of  their  own  appliances. 

Q.  What  would  happen  if  they  did  not? 

A.  I  am  afraid  there  would  be  adverse  effect,  firstly,  on 
the  Company’s  revenues,  and  secondly  I  am  afraid  that  the 
consumers  in  the  District  would  not  have  had  an  adequate 
and  safe  supply  of  natural  gas. 

Q.  Do  you  think  that  this  Commission  would  have 

1707  permitted  the  Company  to  have  endangered  the  lives 
of  the  consumers  by  permitting  them  to  change  over 

their  appliances  at  will,  even  though  the  Company  might 
be  foolish  enough  to  suggest  such  a  thing? 

A.  I  don’t  know  what  the  Commission  would  have  done, 
sir,  but  I  certainly  do  not  think  that  would  have  been  the 
way  to  handle  it.  I  think  the  way  to  handle  it  was  the  way 
it  was  handled. 

Q.  You  realize  that  the  use  of  natural  gas  in  the  old  type 
of  appliances  is  highly  dangerous? 

A.  Yes,  sir. 

Q.  Without  adjustment? 

A.  Yes,  sir. 

Q.  Now,  you  mentioned  and  you  read  a  quotation  from 
the  decision  of  the  Missouri  Supreme  Court  which  Chair- 
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man  Flanagan  just  mentioned.  Did  you  read  that  decision? 

A.  No,  sir;  I  just  read  excerpts  from  it.  I  did  not  resid 
the  entire  decision. 

Q.  How  did  that  decision  happen  to  come  to  your  atte  a- 
tion? 

A.  How  did  it  happen  to  come  to  my  attention? 

Q.  Yes. 

A.  As  I  just  explained  in  response  to  Chairman  Flana¬ 
gan’s  question,  in  reviewing  this  particular  case  and  in 
trying  to  find  the  equities  of  the  situation,  I  arrived 

1708  at  the  decision  I  did  arrive  at.  I  was  anxious, 
obviously,  from  the  question  of  regulatory  standpoint, 

to  determine  whether  possibly  other  localities  might  ha^e 
been  faced  with  the  same  proposition.  I  had  no  intention 
of  making  an  exhaustive  survey  or  anything  of  the  soil, 
but  I  was  anxious  and  delighted  to  find  something  that 
would  corroborate  my  thmking  along  this  particular  case 
in  hand. 

Q.  You  certainly  did  not  cite  this  Missouri  case  without 
reading  it,  to  find  out  whether  it  supported  your  position, 
did  you? 

A.  Well,  I  didn’t  read  it  in  its  entirety.  I  read  excerpts 
from  it,  and  in  those  excerpts  I  found  sufficient  facts  to 
lend  support. 

Q.  Your  experience  in  rate-making  goes  back  a  numbijr 
of  years? 

A.  Yes,  sir. 

Q.  Back  to  1931? 

A.  That  is  right,  sir. 

Q.  You  will  remember  the  good  old  days  of  rate-making 
when  we  used  to  have  reproduction  cost  new? 

A.  Very  well,  sir. 

Q.  Do  you  believe  today  that  reproduction  cost  new  is 
a  predominant  or  controlling  element  in  fixing  the  rate 
base? 

Mr.  Kirby :  I  object. 

Mr.  Stevens :  Wait  just  a  minute.  I  am  examining 

1709  him  on  the  Missouri  case.  He  has  quoted  it.  I  am 
going  to  examine  him  on  it. 
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Mr.  Kirby:  I  object  to  this  line  of  questioning.  It  seems 
that  it  has  gone  beyond  the  scope  of  the  testimony. 

Mr.  Stevens:  I  am  entitled  to  examine  his  qualifications 
here.  He  has  studied  the  case.  He  has  read  parts  of  it 
and  he  has  cited  it  as  supporting  his  position  here.  He  is 
not  qualified  as  an  accountant  or  engineer  and  he  is  advising 
this  Commission  on  the  general  question  of  equities.  I  am 
entitled  to  examine  him  on  his  background  and  the  back¬ 
ground  of  his  thinking.  I  do  not  see  how  I  can  get  any¬ 
where  without  that. 

Mr.  Kirby:  I  think  the  witness  has  testified  that  there 
were  several  lines  of  approach  to  this  matter.  He  has 
taken  an  approach  which  he  deems  in  equity  and  good  busi¬ 
ness  to  be  a  practical  approach.  He  has  referred  to  one 
case  that  was  brought  to  his  knowledge  on  that  point.  I 
think  the  particular  discussion  of  the  case  should  be  ob¬ 
served  for  briefs. 

Chairman  Flanagan:  However,  when  the  witness  men¬ 
tioned  that  case,  I  thought  that  he  had  examined  it  and 
found  it  was  in  line  with  the  reasons  he  was  advancing 
here,  and  cited  it  as  support  for  his  position.  Now  I  am 
surprised  to  find  out  that  that  is  not  so. 

Mr.  Kirby:  After  research  the  case  was  referred  by  me 
to  the  witness  as  a  case  supporting  his  view  when  we 
1710  did  look  into  the  matter.  We  looked  for  various 
supports  to  any  approach  we  proposed  to  take  and 
we  concluded  that  this  was  a  subject  that  was  one  that  had 
troubled  various  Commissions  and  Courts. 

We  found  that  this  would  support  the  particular  view 
that  the  witness  was  taking  in  the  case,  and  we  also 
definitely  pointed  out  that  it  was  taking  the  view  which 
we  considered  to  be  an  equitable  view  and  a  good  business 
approach  to  this  problem. 

Mr.  Harrison:  May  I  ask,  Mr.  Kirby,  whether  or  not 
that  case  did  involve  reproduction  costs?  Was  the  rate 
based  in  part  upon  consideration  of  reproduction  cost? 

Mr.  Kirby:  Yes,  it  was. 

Mr.  Harrison:  He  says  the  rate  base  was  based  in  part 
upon  reproduction  cost. 

Chairman  Flanagan :  Unless  the  witness  wants  to  disown 
that  part  of  his  testimony,  if  it  did  relate  to  reproduction 
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costs,  do  you  not  think  it  is  a  subject  of  cross-examination, 
Mr.  Kirby?  i 

Mr.  Roberts :  What  has  reproduction  cost  got  to  do  wim 
the  decision  of  changing  the  plants? 

Chairman  Flanagan:  The  decision  has  to  do  with  it. 

Mr.  Roberts:  Counsel  says  that  the  decision  is  to  the 
effect  that  the  Commission  used  reproduction  cost.  As  a 
matter  of  fact  they  used  original  cost  also,  in 
1711  determining  the  valuation.  The  decision  of  the  Com¬ 
mission  in  that  case  stated: 

“As  a  matter  of  fact  the  Commission  also  took  into 
consideration  the  original  or  investment  cost  of  tie 
Company’s  tangible  property,  in  arriving  at  the  valua¬ 
tion  of  $39,000,000.” 

By  Mr.  Stevens: 

Q.  Do  you  remember  the  good  old  days  of  rate  regulation 
when  we  used  to  have  going-concern  value  included? 

A.  Yes,  sir.  That  was  considerably  before  my  time,  ho'vr- 
ever. 

Q.  It  is? 

A.  Yes.  I  came  in  the  rate-making  picture,  you  might 
say,  at  the  beginning  of  the  more  enlightened  era. 

Q.  I  thought  you  came  in  in  1931  ? 

A.  That  is  right,  sir. 

Q.  Did  you  notice  in  the  St.  Louis  case  that  an  allowance 
for  “going  concern  value”  to  the  extent  of  $3,000,000  w£.s 
allowed? 

The  Witness :  Would  you  read  that  question  back,  please  ? 

(The  question  was  read  by  the  reporter.) 

The  Witness:  No,  sir;  I  am  not  familiar  with  that. 


By  Mr.  Stevens: 

Q.  You  did  not  read  that  part  of  the  case? 

1712  A.  No,  sir. 

Q.  And  did  you  read  that  part  of  the  case  wheie 
they  allowed  the  Company  to  capitalize  4  per  cent  fqr 
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engineering  and  superintendence  on  the  hypothesis  that  it 
would  take  two  years  to  build  a  hypothetical  plant? 

A.  No,  sir ;  but  I  believe  the  decision  in  that  case  was  in 
1927,  wasn’t  it? 

Q.  No;  the  decision  in  the  case  was  in  1937,  but  it  was 
on  a  decision  of  the  Missouri  Commission  which  in  point  of 
time  was  about  the  same  as  the  decision  of  this  Commission 
in  the  1933-1934  gas  case.  You  did  not  notice  that? 

A.  No,  sir. 

Q.  You  did  not  notice  that  there  "was  included  in  the  rate 
base  permanently  an  item  for  taxes  during  construction,  on 
the  hypothetical  basis  that  the  new  company  would  incur 
taxes  during  construction  over  a  hypothetical  two-year 
period? 

A.  No,  sir. 

Q.  You  did  not  notice  that? 

A.  No,  sir. 

Mr.  Elirby:  Mr.  Chairman,  if  I  may,  on  the  particular 
case  in  point,  in  reading  the  opinion,  it  seems  to  me  that 
each  of  the  various  subjects  brought  up  there  were  con¬ 
sidered  on  its  own  individual  merits.  Whether  or  not  all  of 
these  were  considered  in  a  basket  or  not,  I  do  not 
1713  follow  that  in  the  particular  case,  or  decision. 

Mr.  Stevens:  I  am  not  testing  your  knowledge  of 
the  case;  I  am  trying  to  test  this  witnesses  knowledge  of  it. 

Mr.  Elirby:  I  think  the  witness  already  said  originally 
that  he  read  only  excerpts  of  the  case  that  were  referred 
to  him.  I  think  he  has  already  said  that  he  has  no  particular 
knowledge  of  the  whole  case,  or  understanding  thereof. 

By  Mr.  Stevens : 

Q.  I  have  one  more  question  on  this  case.  You  quoted 
from  the  decision  of  the  Supreme  Court  relating  to  conver¬ 
sion  costs,  where  they  said, 

“ — ^but  they  may  be  charged  to  operating  expenses,  where 
necessary,  if  that  has  not  already  been  done”. 
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and  they  also  said : 

“We  do  not  understand  that  such  outlays  as  this  shou.v 
be  capitalized  and  the  consumers  should  pay  a  return  ^n 
them  forever.” 


What  do  you  think  the  Court  meant  by  the  use  of  tlie 
word  “forever”? 

Mr.  Kirby:  I  object.  I  submit  that  this  is  completely 
beyond  the  scope  of  the  witness  as  to  what  the  Court  meai  t 
by  the  use  of  the  word. 

Chairman  Flanagan :  I  think  we  will  defer  further  ques¬ 
tioning  on  that  point,  Mr.  Stevens.  The  point  can  b;e 
1714  argued,  if  desired. 

Mr.  Stevens:  Yes. 


By  Mr.  Stevens : 


Q.  Was  your  testimony  on  the  return  on  the  unamortize^ 
portion  of  the  conversion  costs  in  any  way  influenced,  do  yo^ 
think,  by  your  desires  to  keep  the  rates  of  the  Company  a^ 
low  as  possible? 

A.  No,  sir ;  I  think  I  have  already  answered  that  question 
here. 

Q.  Your  ideas  as  to  the  equities?  i 

A.  That  is  right.  I  think  the  Washington  Gas  Light 
Company  is  entitled  to  earn  a  fair  and  reasonable  rate  of 
return. 

Q.  If  the  return  is  not  fair  and  reasonable,  then  you  woulc. 
increase  it? 

A.  I  think  they  are  entitled  to  an  increase.  I  have  so 
testified  in  this  case.  j 

Q.  If  the  rate  of  return  is  too  low,  assuming  that — ^I  do 
not  ask  your  opinion  on  it — ^you  would  likewise  increase  it^ 

! 

The  Witness:  Would  you  read  that  back,  please?  j 

(The  question  is  read  by  the  reporter)  i 


The  Witness :  Yes,  and  I  have  so  testified  in  this  case. 
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By  Mr.  Stevens: 

1715  Q.  In  other  words  if  the  rate  of  return  does  not 
compensate  the  Company  for  the  extraordinary  risk 

involved,  it  should  be  increased  ? 

A.  That  is  right. 

Q.  Going  for  the  moment  to  the  question  of  the  un¬ 
recovered  cost  of  abandoned  plants,  there  we  have  a  figure 
of  $1,774,666  appearing  in  your  exhibit  30.  Now,  what  were 
your  reasons  why  you  concluded  that  as  a  matter  of  equity 
that  should  not  be  a  part  of  the  rate  base  on  which  your 
rate  of  return  would  be  earned  ? 

A.  That  property,  sir,  is  no  longer  used  and  useful.  That 
is  mv  basis  for  recommending  that  it  not  be  included  in  the 
rate  base. 

Q.  So  that  you  base  your  rejection  of  that  on  the  used- 
and-useful  theory? 

A.  That  is  right. 

Q.  Which  comes  down  to  us  from  the  old  case.  In  other 
words,  that  was  part  of  the  old  method  of  rate-making, 
wasn ’t  it  ? 

A.  It  is  still  very  much  a  part  of  modern  rate-making. 

Q.  Even  though  today’s  rate-making  is  largely  based  on 
questions  of  investment  and  recovery  of  the  investment? 

A.  Recovery  of  investment? 

Q.  Yes. 

A.  Presumably  the  Company  is  recovering  its  invest¬ 
ment. 

1716  Q.  I  am  not  asking  you  whether  presumably  they 
have. 

A.  Would  you  mind  restating  your  question?  I  am  lost 
here. 

Q.  What  I  am  asking  you  is  this :  The  old  method  of  rate¬ 
making  was  based  on  reproduction  cost  new. 

Mr.  Roberts:  Objection.  No  Supreme  Court  authority 
for  that. 

Chairman  Flanagan:  The  objection  is  overruled. 

By  Mr.  Stevens : 

Q.  The  old  rate-making  as  we  know  it  was  based  on  re¬ 
production  cost  new  as  the  predominant  element  of  value. 
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That  was  applied  to  property  used  and  useful  in  the  public 
service,  was  it  not? 

A.  Yes,  sir. 

Q.  We  have  gone  to  a  ditferent  form  of  rate-makin:?, 
where  we  take  the  investment  of  the  Company  and  we  di  s¬ 
regard  present  values,  do  we  not? 

A.  Present  values? 

Q.  Yes — reproduction  cost  ? 

A.  I  will  say  “Yes”  until  I  get  the  rest  of  your  question. 

Q.  In  other  words,  today,  in  rate  making,  the  modern 
trend  has  been  to  look  at  the  investment. 

A.  Right. 

Q.  And  to  regulate  utility  companies  on  the  basi.s 

1717  of  the  return  to  them  of  their  investment? 

A.  You  are  using  the  term  “investment”  in  tie 
sense  of  original  cost  ? 

Q.  That  is  right,  and  not  the  so-called  reproduction  cost 
value. 

A.  That  is  correct. 

Q.  Now,  Mr.  Macintosh,  from  the  standpoint  of  equity 
on  the  old  method  of  rate-making,  you  would  throw  out  cf 
the  rate  base  completely  property  which  is  no  longer  used 
and  useful  in  the  public  service? 

A.  Yes,  and  I  would  do  it  today,  too. 

Q.  Would  you  allow  any  amortization  upon  it? 

A.  Under  ordinary  conditions,  no.  I  am  only  suggesting 
that  amortization  be  allowed  on  this  property  in  view  of 
the  circumstances  surrounding  the  changeover. 

Q.  As  a  matter  of  generosity  on  your  part,  or  a  matter 
of  weighing  the  equities,  or  what  was  it? 

A.  It  is  not  a  matter  of  generosity;  it  is  a  matter  of 
weighing  the  equities.  I  have  testified  on  direct  that 
theoretically  the  Company,  in  view  of  the  uncertainty  there 
which  has  taken  place  in  the  form  of  changeover  from 
manufactured  gas  to  natural  gas,  is  not  entitled  to  any 
return,  and  that  property  should  be  completely  eliminated 
from  the  rate  base  and  there  should  not  be  any  offsetting 
charges  to  expenses. 

1718  Q.  You  read  the  Missouri  decision  on  that  same 
question,  did  you? 
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A.  Sir,  no,  I  haven’t.  I  have  already  explained  the  extent 
of  my  reading  of  the  Missouri  decision. 

The  other  theory,  which  was  just  as  extreme,  is  that  the 
Company  should  be  entitled  to  a  rate  of  return,  a  high  rate 
of  return,  and  be  paid  twice  now,  by  inclusion  of  it  in  the 
rate  base.  I  say,  as  a  matter  of  equity  to  the  consumers 
generally,  that  a  middle  course  is  the  course  to  follow,  and 
that  is  the  course  that  I  am  recommending. 

Q.  I  can  see  that  if  you  were  sitting  as  a  Commissioner 
and  were  sort  of  weighing  the  scales  of  justice,  hut  I  cannot 
see,  when  you  state  that  your  recommendations  here  are 
based  solely  on  the  used-and-useful  theory,  unless  you  are 
doing  this  either  as  a  matter  of  generosity  or  something  of 
that  sort,  how  you  can  include  one  without  including  the 
other.  It  seems  to  me  you  either  have  to  throw  both  out 
or  put  both  of  them  in. 

A.  The  Commission  might  very  well  throw  both  out. 

Q.  I  understand  that.  I  am  not  asking  what  the  Commis¬ 
sion  might  do.  I  am  asking  what  you  would  do. 

A.  Mr.  Stevens,  I  am  representing  a  client  which  is  a  large 
user  of  gas  in  the  City  of  Washington.  The  Company  has 
requested  a  rate  increase.  We  are  interested,  as  all  con¬ 
sumers  are,  as  to  what  the  effect  will  be.  All  I  am 
1719  trying  to  find  in  my  analysis  is  what  would  be  an 
equitable  increase,  if  any  increase  is  indicated,  and 
these  are  my  recommendations  in  this  regard.  I  am  not 
trying  to  take  an  extreme  position  here  and  say  the  company 
is  not  entitled  to  anything,  or  take  the  other  extreme  posi¬ 
tion.  I  think,  as  a  matter  of  equity — and  that  word  ‘‘equity” 
is  coming  out  considerablv  in  this  cross-examination — it 
calls  for  a  position  in  between.  That  is  the  position  I  have 
recommended.  The  Commission  might  very  well  in  its  deci¬ 
sion  feel  differently  and  take  a  different  course,  and  ex¬ 
clude  it. 

Mr.  Stevens :  I  think  that  is  all  the  questions  I  have,  your 
Honor. 
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Cross-examination. 

By  Mr.  Harrison: 

Q.  Mr.  Macintosh,  if  I  understand  your  Exhibit  29,  it  is 
substantially  the  same  as  Mr.  McElfresh’s  Exhibit  20, 
column  (e),  except  that  you  have  adjusted  the  amortization 
of  natural  gas  conversions  to  a  fifteen-year  period  and  tljie 
abandoned  property  likewise  to  a  fifteen-year  period? 

A.  Yes,  sir. 

Q.  And  of  course,  the  depreciation  in  connection  thei^e- 
with? 

A.  Yes,  sir. 

Q.  I  notice  that  in  lines  21  and  22,  Federal  income  tax^s 
and  District  of  Columbia  income  taxes  are  also  ai- 
1720  justed.  Is  that  because  of  the  conversion  change  of 
the  fifteen-year  period  instead  of  ten? 

A.  Yes,  sir. 

Q.  Did  we  not  hear  testimony  here  that  Federal  aijid 
District  of  Columbia  income  taxes  were  based  upon  ai|d 
determined  by  the  accelerated  depreciation  method  allowed 
by  the  Internal  Revenue  Bureau  ? 

The  Witness:  May  I  have  that  question  read  bac^ 
please? 

(The  question  was  read  by  the  reporter.) 

By  Mr.  Harrison: 

Q.  As  well  as  the  District  of  Columbia  Income  Taix 
Bureau  ? 

A.  I  recall  some  testimony  along  that  line.  As  I  recall 
the  testimony,  the  Company  took  advantage  of  the  savings 
in  the  year  1947  and  1948.  I  am  not  quite  sure  of  it. 

Q.  The  Company  had  to  do  that,  did  it  not? 

A.  Yes,  I  presume  so. 

Q.  Now,  since  that  is  true,  changing  from  the  ten  to  fifteeln 
year  conversion  period,  would  not  have  the  effect  on  tie 
District  of  Columbia  income  taxes  shown  on  lines  21  and  22 

A.  Mr.  Harrison,  from  a  rate-making  standpoint,  I  don 
think  we  should  consider  here  a  bookkeeping  transaction 
or  an  accounting  transaction  based  upon  what  effeit 


476 


Federal  income  taxes  might  or  might  not  have  in  a 

1721  given  situation.  We  are  trying  to  arrive  at  a  reason¬ 
able  rates  for  the  future.  I  think  there  is  a  difference 

between  rate-making  and  accounting,  particularly  in  taxes, 
and  Mr.  McElfresh  has  already  testified  to  that  fact. 

Q.  But  since  the  Company  did  have  to  compute  taxes  on 
that  basis,  on  an  accelerated,  fast  depreciation  basis,  it 
should  not  affect  that  question  in  your  changing  from  a 
ten  to  a  fifteen-year  period? 

A.  No,  itdidn^t. 

Q.  But  you  do  not  show  the  same  amount  for  Federal  and 
District  of  Columbia  income  taxes  on  lines  21  and  22  as 
Mr.  McElfresh  does  on  Exhibit  20? 

A.  That  is  correct,  because  I  have  reduced  by  extending 
to  a  fifteen-year  period  the  amount  of  annual  expenses 
charged  to  those  three  accounts  which  has  a  corresponding 
effect  on  net  operating  revenues  and  revenues  down  the  line. 
It  therefore  increases  tax  liabilities.  I  have  made  an  adjust¬ 
ment  for  the  increase  in  tax  liabilities. 

Q.  That  would  not  have  an  effect  on  taxable  income, 
would  it? 

A.  Taxable  income  from  a  rate-making  standpoint? 

Q.  Yes. 

A.  Very  definitely. 

Q.  And  taxable  income,  changing  this  conversion  from  a 
ten  to  fifteen-year  period  would  not  have  any  effect 

1722  on  the  company's  taxable  income  in  that  year,  would 
it,  since  it  already  had  to  take  the  tax  on  an  accel¬ 
erated  basis? 

A.  As  I  understand  the  tax  figures  here,  used  both  by 
the  Company  and  Mr.  McElfresh,  the  effect  of  accelerated 
depreciaUon,  amortization  of  extraordinary  property  losses 
is  reflected. 

Q.  But  it  did  affect  the  taxable  income  in  the  year,  did  it 
not? 

A.  Yes,  sir.  That  is  why  I  made  adjustments  in  the 
tax  figures  that  I  show. 

Q.  The  adjustment  that  you  made  was  not  on  the  basis 
on  which  the  taxes  were  actually  computed  and  paid, 
though? 

A.  No,  sir. 


Q.  After  all,  you  did  do  it  that  way? 

A.  No;  I  didn’t  do  it  that  way.  I  think  that  you  and 
I  are  talking  about  two  ditferent  things.  I  am  talking 
about  rate-making.  I  think  you  are  talking  about  account¬ 
ing. 

Q.  Even  in  rate-making,  do  you  not  think  that  in  estab¬ 
lishing  the  rates,  effect  should  be  given  to  the  actual  amount 
of  taxes  the  Company  had  to  pay? 

A.  The  actual  amount? 

Q.  Yes,  as  related  to  its  operating  income? 

A.  Well,  I  would  like  to  give  you  a  definite  “Yes”  or 
“No”  on  that,  but  I  think  I  would  have  to  have  more  facts 
in  front  of  me  before  I  could  answer  “Yes”  or  “No.” 
1723  Q.  Even  for  rate-making  purposes,  if  the  Compsny 
did  have  to  pay  lower  taxes  due  to  higher  accelejra- 
tion,  should  it  not  be  allowed  actual  taxes  paid  in  that  year? 

A.  That  all  depends  on  the  method  of  regulation  tliat 
you  have.  If  you  are  trying  to  establish  a  base  period  to 
establish  rates  in  the  future,  you  may  or  may  not,  depejid- 
ing  on  the  circumstances  surrounding  it.  If  you  have  an 
annual  review,  like  you  have  had  here  in  the  District  for  i;he 


past  several  years,  yes,  that  is  a  different  question. 

Chairman  Flanagan :  At  that  point,  Mr.  Macintosh,  if  it 

were  made  clear  to  vou  that  the  Commission  intends  to  fol- 

*> 

low  its  practice  of  annual  reviews  of  the  operations  of  this 
utility  company,  would  that  change  your  exhibit  Number 
29  in  any  respect? 

The  Witness:  Mr.  Chairman,  such  a  situation  might 
change  all  my  exhibits  to  some  degree.  I  am  only  inter¬ 
ested  here  basically  in  the  principle.  What  the  correct 
figures  are,  I  think  the  Commission  will  have  to  weigh  and 
decide.  Instead  of  being  $511,000,  if  it  is  $200,000,  ap¬ 
propriate  adjustment  can  be  made.  It  is  the  principle 
underlying  the  thing  that  I  am  basically  interested  in.  I 
will  say  that  if  it  is  the  intent  of  the  Commission  to  annually 
review  in  the  future,  as  they  have  in  the  past,  yes ;  I  d(jfi- 
nitely  feel  that  current  taxes  should  be  given  consideration. 

Mr.  Eoberts:  You  are  referring  to  the  sliding- 
1724  scale  system,  are  you  not  ? 
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The  Witness:  I  assume  from  Chairman  Flanagan’s  , 
remarks -  , 

Chairman  Flanagan :  I  had  no  such  intention  in  that  ques¬ 
tion,  Mr.  Roberts.  Why  confuse  the  record  any  more  ? 

Mr.  Roberts :  Because  I  knew  the  witness  was  answering 
that  way,  as  he  has  just  said. 

Chairman  Flanagan:  All  I  said  was  a  continuation  of 
annual  review. 

The  Witness:  Yes.  • 

By  Mr.  Harrison : 

Q.  You  have  no  quarrel,  have  you,  Mr.  Macintosh,  with 
the  principle  of  allotment  of  actual  tax  liability  to  the  ex¬ 
tent  it  is  determinable  ? 

A.  No,  sir. 

Q.  Now,  I  understand  the  substantial  difference  between 
your  Exhibit  29  and  Mr.  McElfresh’s,  column  (e)  on  Ex¬ 
hibit  20,  is  found  in  Lines  15,  17  and  18,  the  amortization 
of  natural  gas  conversion  costs,  accelerated  depreciation, 
and  amortization  of  extraordinary  property  losses? 

A.  That  is  right,  sir.  But  the  lines  that  you  have  men-  ' 
tioned  are  on  my  exhibits.  They  will  differ  flatly  on  Mr.  i 
McElfresh’s  Exhibit  20. 

Q.  Now,  in  support  of  the  15-year  period  that  you  have 
used  for  a  conversion  period,  I  think  you  stated  in-  ^ 
1725  directly  in  answer  to  Mr.  Stevens’  question  today 
that  it  is  primarily  due  to  the  15-year  contract  of 
the  Company  with  the  gas  supplier.  You  do  not  feel,  do 
you,  that  at  the  end  of  fifteen  years  the  Company  is  not 
going  to  supply  natural  gas  in  the  District  of  Columbia? 

A.  No,  sir.  I  think  the  Company  has  submitted  itself 
to  supply  natural  gas  for  some  time  in  the  future. 

Q.  So,  so  far  as  that  angle  of  the  matter  is  concerned, 
then  you  might  just  as  well  say  twenty  or  twenty-five  years, 
might  you  not? 

A.  That  is  true,  but  we  are  trying  to  arrive  at  a  suitable 
period  here,  to  amortize  these  heavy  costs,  attendant  with  ^ 
the  changeover. 
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Q.  The  theory  on  which  amortization  of  that  kind  is  al¬ 
lowed,  particularly  extraordinary  losses,  is  to  prevent  dis¬ 
tortion  of  the  account  in  any  given  year,  is  it  not? 

A.  From  an  accounting  standpoint,  yes,  but  that  has  no 
place  in  rate-making,  in  my  estimation. 

Q.  It  is  a  matter  of  judgment,  upon  all  the  factors  in¬ 
volved,  as  to  what  period  these  amounts  should  be  amor|- 
tized,  whether  it  be  ten,  fifteen  or  twenty  years? 

A.  Yes,  sir;  definitely  a  matter  of  judgment  and  a  matter 
of  equity. 

Q.  Did  you  know  that  the  Virginia  Commission  and  the 
Federal  Power  Commission  have  allowed  the  Com- 
1726  pany  to  amortize  on  a  ten-year  basis? 

Mr.  Roberts;  Objection.  The  Commission  is  not  inter¬ 
ested  in  what  other  Commissions  do. 

Mr.  Harrison :  I  did  not  ask  if  this  Commission  was  inter¬ 
ested;  I  asked  if  this  witness  knew  it. 

Chairman  Flanagan:  Mr.  Roberts’s  objection  is  susJ 
tained. 

By  Mr.  Harrison  : 

Q.  Did  you  know  that  this  Commission  had  authorized 
the  Company  for  accounting  purposes  to  amortize  these 
conversion  costs  over  a  ten-year  period? 

A.  Yes,  sir;  but  that  order  very  definitely  said  nothing 
in  this  order  is  to  be  construed  as  being  permission  for  rate¬ 
making  purposes. 

Q.  I  am  not  speaking  about  the  order,  Mr.  Macintosh.  I 
am  speaking  about  the  accounting.  The  method  by  which 
the  Company  was  accruing  its  conversion  costs. 

A.  Yes,  I  know  from  the  accounting  standpoint  the  Com¬ 
mission  has  approved  it. 

Q.  The  Chairman  asked  some  questions  that  related  to 
the  advantage,  at  least,  of  permitting  the  Company  to 
change  from  manufactured  gas  to  all  natural  gas,  and  it 
was  intimated  that  an  investment  of  at  least  $8,000,000  or 
$10,000,000  would  have  been  required  of  the  Company  in 
order  to  render  the  necessary  service. 
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1727  Mr.  Roberts;  May  I  hear  that  question  again? 
By  Mr.  Harrison: 

Q.  If  the  Company  had  not  changed  to  natural  gas 
and  had  been  required  to  build  additional  facilities  to  fur¬ 
nish  gas  in  the  District  of  Columbia,  and  the  area,  would 
that  probably  not  have  also  been  in  the  rate  base  upon 
which  it  would  have  been  entitled  to  a  return? 

Mr.  Roberts:  May  I  hear  that  question,  Mr.  Reporter? 

(The  record  was  read  by  the  reporter.) 

Mr.  Harrison:  The  second  part  is  the  question  I  asked 
Mr.  Macintosh. 

The  Witness:  I  think  I  followed  your  question,  Mr. 
Harrison. 

The  answer  would  be  “Yes’’,  under  the  assumption  you 
have  made,  but  my  answer  might  possibly  be  different. 
If  the  Company  had  before  it  the  alternative  of  increasing 
its  manufactured  gas  facilities  or  going  to  straight  natural 
gas,  I  think  the  Company  is  required  to  furnish  the  most 
economical  type  of  service.  They  cannot  be  a  high-cost 
producer.  They  must  furnish  at  the  lowest  reasonable  cost. 

By  Mr.  Harrison : 

Q.  Assuming  at  the  time  it  might  have  been  thought  to 
be  more  economical  to  build  additional  facilities,  but  later 
on  and  subsequently  thereto  it  was  found  that  natural 

1728  gas  would  be  more  economical  and  that  plan  had  to 
be  abandoned,  there  would  have  been  additional 

capital  investment  to  be  accounted  for,  would  there  not? 

A.  That  is  correct,  sir,  and  it  could  be  handled  on  the 
basis  of  the  extraordinary  property  losses  that  we  are 
here  considering. 

Q.  Was  it  beneficial  therefore  to  the  consumers  to  per¬ 
mit  the  conversion  to  natural  gas  at  the  time  it  did  con¬ 
vert? 

A.  On  your  assumption,  it  might  have,  but  I  don’t  think 
that  when  we  are  considering  rates  for  the  future  that 
we  can  include  past  deficiencies  in  those  rates  for  customers 
for  the  future. 
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Mr.  Macintosh,  the  adjusted  net  operating  revenue^ 
shown  in  Exhibit  31  are  taken  from  Exhibit  29.  You 
did  not  make  any  allowances  for  the  unusual  or  abnormal 
weather  conditions  during  the  period  1948,  did  you? 

A.  No,  sir;  you  mean  during  this  period? 

Q.  The  last  winter  season. 

A.  No,  sir ;  I  did  not. 

Q.  On  Exhibit  32  then  you  did  make  some  adjustment,  did 
you  not?  At  least  you  used  adjusted  revenues  in  exhibij; 
32,  did  you  not? 

A.  Are  you  referring  to  the  effect  of  the  proposed  $900,  ■ 
000  rate  increase  on  net  operating  revenues? 

1729  Q.  No.  On  adjusted  net  operating  revenues. 

A.  Did  you  say  Exhibit  32,  sir? 

Q.  That  is  the  same  figure  as  taken  from  Exhibit  29. 

A.  Line  1,  adjusted  net  operating  revenues — ^yes,  thai 
is  the  same  figure. 

Q.  Neither  does  that  show  any  adjustment  for  abnorma. 
weather  conditions? 

A.  No,  sir.  This  is  the  actual  results  of  operations  foi' 
the  twelve  months’  period  ended  May  31,  1949.  I  made  nc 
adjustment  for  the  abnormal  heating  season.  If  I  had  mado 
such  adjustment,  however,  the  rate  earned  would  have  beer, 
in  excess  of  seven  per  cent.  I  thought  in  the  interest  oj( 
being  conservative  I  would  not  consider  the  heating  effect 

Q.  Obviously  this  effect  of  the  $900,000  rate  increase  is  ai. 
adjustment,  is  it  not,  on  Exhibit  32?  In  other  words,  yor 
show  future  conditions  by  giving  effect  to  the  $900,000  re  ¬ 
quested  increase  ? 

A.  Yes,  sir;  that  is  right. 

Q.  Since  it  is  to  operate  in  the  future,  should  you  not  like¬ 
wise  give  effect  to  any  adjustment  that  would  appropriately 
show  abnormal  weather  conditions  ? 

A.  I  think  so.  Again,  as  I  said  before,  I  am  more  inter¬ 
ested  in  the  principle  here.  If  consideration  should  be  giver 
to  the  abnormal  heating  season  covered  in  the  period 

1730  here,  why  then,  that  adjustment  might  very  well  be 
made.  I  didn ’t  make  it. 

Q.  You  find  no  objection  to  making  such  adjustment,  to 
show  an  abnormal  condition? 

A.  No,  sir. 
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Q.  Neither  did  you  make  such  adjustment  on  Exhibit  23, 
for  abnormal  weather  conditions  prevailing  during  the  past 
season? 

A.  That  is  correct,  sir. 

1731  Q.  If  Exhibit  33  did  give  effect  to  any  adjustments 
for  abnormal  weather  conditions  during  the  past 

heating  season,  it  would  have  the  effect  of  reducing  the 
amount  of  indicated  rate  increase  shown  on  line  5,  would 
it  not? 

A.  Yes,  sir.  The  indicated  rate  of  increase,  if  you  wanted 
to  make  those  adjustments,  would  approximate  $300,000 
instead  of  the  figure  shown. 

Q.  As  a  matter  of  fact,  it  would  affect  the  amount  shown 
in  lines  3,  4,  5,  and  6,  would  it  not? 

A.  That  is  correct. 

Q.  Doesn’t  your  Exhibit  34  indicate  and  assume  that 
the  rates  will  not  be  changed  for  the  next  fifteen  years? 

A.  On  the  assumption  I  have  made  here,  that  is  correct. 

Q.  Mr.  Macintosh,  your  Exhibit  34  ignores  all  possible 
future  changes  in  the  price  level  and  growth  of  the  busi¬ 
ness? 

A.  That  is  correct,  sir. 

Let  me  point  out,  if  I  may,  that  the  purpose  of  this  ex¬ 
hibit  was  to  show  how  these  various  items  should  be  treated 
from  a  rate  standpoint  if  no  changes  occurred  in  the  period 
that  I  have  assumed  here. 

1732  Q.  That  is  the  fifteen  years? 

A.  That  is  right.  It  does  not  take  into  effect  the 
normal  operations  of  the  Company,  year  by  year. 

Q.  Well,  now,  in  so  far  as  the  treatment  of  the  plant  to  be 
abandoned  is  concerned,  any  rate  investigations  by  the  Com¬ 
mission  would  have  to  consider  the  amounts  shown  in  Col¬ 
umn  B  or  the  amount  shown  in  Column  D,  would  it  not  ? 

A.  Column  B  and  D,  did  you  say? 

Q.  Yes,  B  or  D,  one  or  the  other. 

A.  That  is  right. 

Q.  Under  the  investment  method  that  this  Commission 
has  followed,  isn’t  it  the  natural  thing  that  it  would  follow 
the  method  set  forth  in  Column  B  by  deducting  the  depre¬ 
ciation  from  the  invested  amount? 
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A.  No.  I  think  you  are  misinterpreting  the  purpose 
this  exhibit,  Mr.  Harrison.  The  purpose  of  this  exhibit  is  to 
show  the  treatment  of  plant  to  be  abandoned,  accelerated 
depreciation,  and  amortization  of  changeover  costs. 

In  my  opinion,  these  are  amounts  which  the  Commission 
must  consider  as  being  contributed  by  consumers.  They 
are  over  and  outside  of  any  normal  operations  of  the  Conl- 
pany  in  any  given  period. 

For  example,  let  us  assume  that  next  year  or  the  follo'v\|^- 
ing  year,  the  Company  put  in  a  million  dollars’  worth  of 
plant.  They  would  be  entitled,  assuming  a  6  per  cer  t 
1733  return  because  we  don’t  know  definitelv  what  a  fair 
rate  of  return  would  be,  to  $60,000.  Now,  I  am  saying 
that  these  moneys  belong  to  consumers  and,  as  such,  should 
be  given  consideration  before  any  increase  in  the  rate  base 
or  increased  rate  of  return  or  rate  earned  is  given  to  th|e 
Company.  I 

In  other  words,  on  the  assumption  that  I  have  just  mad^ 
of  an  increase  of  $1,000,000  in  plant,  the  Company  theoreti¬ 
cally  would  be  entitled  to,  let  us  say,  an  assumed  6  per  cent 
rate  or  a  $60,000  increase.  But  they  have  already  contrib¬ 
uted  $12,000.  Therefore,  the  Commission  might  well  giv(5 
consideration  to  the  fact  that  the  Company  would  only  be 
entitled  to  an  increase  of  $48,000.  Conversely,  if  the  thing 
worked  the  other  way,  the  same  principle  would  apply. 

Q.  Now,  if  the  Commission  should  make  an  annual  inves  ¬ 
tigation  on  the  question  of  rates  for  this  Company,  theii 
Exhibit  34  would  not  have  any  significance,  would  it? 


A.  No,  sir,  only  to  the  extent  of  reflecting  the  consumers! 
interest  in  this  changeover.  They  are  moneys,  you  might 
say,  that  had  been  contributed  by  consumers ;  an^  as  suchl 
the  Commission  should  give  weight  to  those  moneys  in  arriv-j 
ing  at  any  decision  that  they  might  make.  | 


1734  Mr.  Harrison:  While  I  have  no  further  questions 
of  Mr.  Macintosh,  upon  this  subject  of  amortizing 
the  cost  for  conversion,  the  Commission  ruled  early  in 
this  proceeding  that  the  Commission’s  action  upon  this 
matter  should  be  made  a  part  of  the  record. 
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For  that  reason,  since  we  are  discussing  this  subject 
now,  I  should  like  to  read  into  the  record  the  letter  that 
the  Chairman  referred  to  from  the  Washington  Gas  Light 
Company,  and  the  reply  of  the  Commission  thereto. 

Chairman  Flanagan:  Proceed. 

Mr.  Harrison:  The  letter  is  on  the  stationery  of  the 
Washington  Gas  Light  Company.  It  is  dated  February  12, 
1948,  and  is  as  follows: 

“Public  Utilities  Commission  of  the  District  of  Co¬ 
lumbia,  District  Building,  Washington  4,  D.  C. 

“Dear  Sirs: 

“As  of  December  31,  1947,  the  Company  has  sub¬ 
stantially  completed  the  conversion  of  all  gas  appli¬ 
ances  in  the  District  of  Columbia  to  the  use  of  natural 
gas.  In  proceedings  before  your  Commission  in 
1947  (Formal  Case  No.  361  and  Order  No.  3155)  it 
was  stated  that  the  conversion  of  appliances  in 
1735  the  District  of  Columbia  was  estimated  to  cost 
approximately  $2,600,000.  It  now  appears  that 
the  final  cost  will  approximate  $3,000,000  ($2,943,917 
had  been  reported  in  suspense  through  December  31, 
1947). 

“The  Company  proposes  to  amortize  this  expense 
over  a  10-year  period  starting  in  January  1948,  by 
monthly  charges  of  $25,000  to  operating  expenses. 
Although  this  expense  is  included  in  operating  ex¬ 
pense,  Account  769,  service  on  customers’  premises, 
under  the  uniform  system  of  accounts,  the  amount  in¬ 
volved  is  such  that  we  propose  to  record  it  in  a  special 
operating  expense  account  entitled  ‘amortization  of 
natural  gas  conversion  costs,’  thus  facilitating  com¬ 
parison  with  other  operating  expense  items.  Upon 
determination  of  final  costs,  monthly  amortization  will 
be  appropriately  adjusted. 

“Faithfully  yours, 

“Marcy  L.  Sperry.” 
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The  Commission  replied  to  that  letter  through  its  Execu¬ 
tive  Secretary  under  date  of  February  25,  1948,  addressed 
to  the  Washington  G-as  Light  Company,  11th  and  H  Stre(5ts, 
Northwest,  Washington,  D.  C.  The  letter  is  as  follo’^^s: 

“Gentlemen: 

“This  is  to  acknowledge  receipt  of  your  letter  of 
February  12,  1948,  and  to  inform  you  that  the  Com¬ 
mission  has  no  objection  to  the  accounting  tre^t- 
1736  ment  proposed  therein  with  respect  to  :he 
amortization  over  a  10-year  period  of  the  ap¬ 
proximate  cost  of  $3,000,000  incurred  in  connection 
with  the  conversion  of  appliances  in  the  District  of 
Columbia. 

“By  direction  of  the  Commission, 

“E.  J.  Muxigan, 

** Executive  Secretary,* 

By  Mr.  Roberts : 

1741  Q.  Now,  during  the  test  year,  there  was,  as  sho 
by  the  Company’s  exhibits,  a  very  substantial 

crease  in  the  number  of  meters  in  service,  was  there  n<i)t? 
A.  Yes,  there  was  some  increase,  as  I  recall. 

Q.  Do  you  recall  the  testimony  to  the  effect  that  some 
large  number  of  thousands  of  additional  heating  units  were 
installed  during  the  year. 

A.  Yes. 

Q.  As  to  the  number  of  meters,  what  do  you  have  as  the 
total  increase  from  the  beginning  to  the  end  of  the  t<jst 
vear? 

»  _ 

A.  I  don’t  believe  I  have  those  figures  here,  Mr.  Roberts. 

I  have  the  increase  in  the  meters  in  service  at  the 

1742  end  of  the  year  1948  and  those  in  service  at  the  end 
of  the  year  1947  in  the  District. 

Q.  You  have  those  for  1947  there? 

A.  I  have  the  increase  in  1948  over  1947. 

Q.  You  have  the  actual  figure  for  December  31,  1947 
A.  Yes. 

Q.  What  is  it? 
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A.  In  the  District  it  is  170,631  in  1947 ;  at  the  end  of 
1948  it  was  172,921,  an  increase  of  2,290  or  23.2  per  cent. 

Q.  Would  it  be  reasonable,  looking  at  the  straight  line 
carried  on  Exhibit  No.  1,  to  pro  rate  that  for  the  first  four 
months  of  1948? 

A.  You  might  make  some  conjecture  of  that  sort. 

Q.  Would  it  be  just  a  conjecture  or  a  reasonable  pro¬ 
ration? 

A.  As  far  as  1949  is  concerned,  we  would  determine  the 
necessary  figures.  It  wouldn’t  be  necessary  to  project 
them. 

Q.  You  have  the  first  four  months  of  1949? 

A.  Yes. 

Q.  But  we  don’t  know  what  the  first  four  months  of  1948 
are? 

A.  I  think  we  would  know. 

Q.  How  much  is  that? 

A.  I  don’t  have  it  before  me,  but  I  think  it  could  be 
1743  developed. 

Q.  On  a  prorated  basis,  you  would  have  approxi¬ 
mately  1,400  meters  added  during  the  last  eight  months  of 
the  year,  would  you  not? 

A.  There  might  be.  I  haven’t  made  the  computation. 

Q.  Well,  it  is  two-thirds  of  2,290,  isn’t  it? 

A.  Well,  there  might  not  occur  in  that  exact  proportion. 

Q.  How  manv  were  there  for  the  first  four  months  of 
1949? 

A.  I  don’t  have  those  figures  by  months,  Mr.  Roberts. 
I  only  took  them  off  by  year-end  figures. 

Q.  Do  you  know  whether  it  was  approximately  the  same 
during  the  first  four  months  of  1949,  or  was  there  an  ac¬ 
celerated  addition  of  appliances  and  customers  during  the 
first  four  months  of  1949? 

A.  I  couldn’t  answer  that  without  referring  to  the  record. 

Q.  If  you  have  the  addition  of  some  2,000  meters,  2,000 
customers,  during  1948,  why  didn’t  you  revise  your  revenue 
for  the  year  1948,  the  normal  test  year,  in  the*  same  man¬ 
ner  that  you  have  revised  your  expenses  for  a  permanent 
increase  ? 

A.  Because  to  do  that  I  would  have  to  project  all  other 
items  of  expense  and  investment  relating  to  the  supplying 
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of  that  additional  gas,  and  it  would  involve  a  lot  of  conjec¬ 
ture  which  I  had  hoped  to  avoid  and  which  I  did 

1744  avoid  by  the  method  that  I  used.  I  only  adjusted 
for  known  conditions  that  would  have  affected  the 

past  period  had  they  been  in  effect  during  the  entire  year. 

Q.  Isn’t  there  considerable  conjecture  involved  in  the 
application  of  an  estimate  for  increased  wages  to  a  giv^ 
number  of  employees  at  a  specific  time,  this  one  calendar 
year,  regardless  of  the  attached  business  or  the  reduction 
of  business  or  the  greater  efficiency  of  personnel? 

A.  No,  I  don’t  think  that  is  conjecture,  Mr.  Roberts.  I 
think  that  is  merely  a  recomputation  of  what  the  costs  would 
have  been  had  the  wage  rates  been  in  effect  during  tfie 
entire  twelve  months’  period. 

Q.  Do  you  agree  that  the  estimated  $100  would  represent 
the  minimum  average  fuel  bill  of  space  heating  customers 

for  a  calendar  vear? 

•> 

A.  The  minimum? 

Q.  The  minimum  average. 

Chairman  Flanagan:  Whose  estimate  is  that? 

Mr.  Roberts:  There  are  two  estimates  in  the  record  of 
$100.  I  believe  one  of  them  was  made  by  Mr.  Webster. 

Mr.  Harrison:  I  don’t  believe  Mr.  McElfresh  testified  io 
that  effect  either  directly  or  indirectly. 

The  Witness :  No. 

Chairman  Flanagan :  Have  you  any  idea  ? 

1745  The  Witness :  I  did  not  make  such  a  computation. 
Mr.  Roberts:  No,  the  witness  didn’t. 

The  Witness:  It  appears  somewhere  in  the  realm  of 
reason,  although  I  wouldn’t  make  a  definite  statement  witl|- 
out  checking  it. 

By  Mr.  Roberts : 

Q.  W^ould  $2,000,000  of  additional  revenue  in  the  test 
year,  as  a  result  of  the  installation  of  that  many  space 
heaters,  result  in  an  equivalent  increase  within  the  District 
of  Columbia  in  operating  costs? 

A.  I  don’t  know.  There  would  be  some  additional  operatj- 
ing  costs  and  undoubtedly  some  additional  investment,  bu^ 
again  I  say  that  it  would  require  a  lot  of  conjecture  t<j) 
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determine  what  that  would  be,  and  then  it  would  not  be 
conclusive. 

Q.  If  the  accelerated  program  for  the  attachment  of  new 
customers  were  to  result,  as  applied  to  the  District  of  Co¬ 
lumbia,  in  a  third  of  the  20,000  estimated  additional  space 
heating  customers  or  6,000  space  heating  customers,  would 
you  consider  that  to  be  important  enough  to  make  a  revi¬ 
sion  of  your  estimate  of  the  Company  revenue? 

A.  Not  on  the  basis  I  have  done  it,  no.  I  have  made  no 
future  estimates,  Mr.  Roberts. 

Q.  You  did  project  operating  expenses,  as  you  have 
stated,  didn^t  you? 

1746  A.  No,  I  didn’t  project  them.  I  only  adjusted  the 
past  year  to  conditions  in  effect  at  the  end  of  the  year 
and  during  that  period. 

Q.  I  will  revise  my  question  to  ask  you  if  you  shouldn’t 
readjust  your  past  or  test  year  to  reflect  the  future  condi¬ 
tions  of  firmly  attached  space  heating  customers? 

A.  No,  I  don’t  think  so. 

Q.  You  don’t  think  you  should  do  that? 

A.  I  don’t  think  so. 

Q.  Just  expenses,  not  the  revenue  side? 

A.  I  didn’t  adjust  expenses. 

Q.  You  mean  that  for  the  past  year,  you  did? 

A.  Only  for  the  past  year.  There  were  no  projections. 

Q.  Those  expenses  that  you  have  projected  back  into  the 
test  year  were  not  actually  incurred  in  the  test  year,  were 
they? 

A.  No,  they  were  not. 

Q.  They  were  only  incurred  from  April  1  on? 

A.  That  is  with  respect  to  the  labor  costs,  yes.  Deprecia¬ 
tion  went  back  to  January  1.  Of  course,  the  adjustment 
for  normal  temperatures  cover  the  entire  heating  season. 

Mr.  Stevens:  Shouldn’t  that  $2,000,000  that  you  men¬ 
tioned,  Mr.  Roberts,  be  $200,000? 

Mr.  Roberts :  I  have  no  doubt  that  you  will  catch  me  in 
the  error,  Mr.  Stevens. 

•  •••••• 
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1749  Q.  What  was  the  provision  of  the  sliding  senile 
contract  for  net  additions  and  betterments'? 

A.  Net  additions  and  betterments  shall  mean  the  cost 
of  property  additions  charged  to  fixed  capital  during  any 
specific  period  of  time  less  the  amount  which  the  property 
retired  during  such  period  was  in  the  rate  base. 

Q.  In  each  instance,  what  would  mean  the  cost  figurles 
would  it  not,  Mr.  Witness? 

A.  That  is  correct. 

Q.  Now,  with  respect  to  the  method  of  adjusting  the 
rate  base,  from  the  first  adjustment  date  in  June,  1936,  for 
this  Company,  what  was  added  to  the  rate  base  each  year? 

Mr.  Harrison:  I  object  to  the  question  as  not  being  im¬ 
portant  to  this  inquiry. 

The  Witness:  The  net  additions  and  betterments  were 
added  to  the  original  $21,000,000  rate  base. 


By  Mr.  Roberts: 


Q.  There  was  an  adjustment  there  for  customers’  con¬ 
tributions  toward  extensions? 

A.  That  was  deducted  as  additional  contributions  were 
made.  Also  deposits  for  the  extensions  of  mains  were  de¬ 
ducted  in  arriving  at  the  rate  base. 

Q.  Under  that  agreement,  if  the  agreement  had  not 
1750  been  modified,  altered,  or  rescinded,  what  effect  upon 
the  rate  base  would  have  occurred  if  West  Plant  had 
been  adandoned? 

A.  If  we  had  stuck  strictly  to  the  sliding  scale  arrange¬ 
ment,  the  retirement  of  West  Station  would  have  been 
charged  in  toto  against  the  depreciation  reserve,  and  it 
would  have  been  eliminated  from  the  rate  base. 

Q.  Under  that  agreement,  what  was  the  net  amount 
available  for  increase  or  decrease  in  rates?  How  was 
that  figure  determined? 

A.  The  net  amount  available  for  increase  or  decrease 
in  rates  was  the  difference  between  the  operating,  the  net 
operating  revenue,  as  adjusted  in  accordance  with  the  slid¬ 
ing  scale,  and  6  per  cent  of  the  rate  base. 

Q.  Six  per  cent  after  the  modification  of  the  rate  of  re¬ 
turn  in  the  rate  base? 
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A.  Yes.  I  am  talking  now  of  the  period  after  the  rate 
of  return  was  reduced  from  6^/4  to  6  per  cent. 

Q.  When  was  that? 

A.  1944,  I  believe. 

Q.  That  is,  for  about  nine  years  it  stayed  at  the  original 
figure  of  6%  per  cent  and  a  progressively  upward  sliding 
scale? 

A.  Yes. 

Q.  And  you  participated  in  the  hearing  at  which  it  was 
reduced  from  GYo  per  cent  to  6  per  cent,  did  vou  not? 

1751  A.  I  did. 

Q.  And  you  testified  that  that  should  be  done? 

A.  Yes. 

Q.  Now,  with  respect  to  the  amount  available  for  increase 
or  reduction  of  rates,  there  was  a  provision  for  so-called 
accounting  departures  over  a  period  of  the  immediate  past 
five  years,  was  there  not? 

A.  Yes,  there  was. 

Q.  What  did  that  mean? 

A.  It  simply  meant,  in  brief  language,  that  if  you  dis¬ 
covered  errors  in  subsequent  periods  up  to  the  extent  of 
five  years,  with  respect  to  operating  expenses,  they  could 
be  taken  into  account  in  the  vear  in  which  discovered. 

Q.  So  that  if  the  Company  had  erroneously  accounted 
for  an  accrual  for  the  repair  and  rehabilitation  of  meters 
in  one  vear,  and  vou  didn’t  find  it  out  for  three  vears  or 
four  or  even  up  to  five  years,  you  could  make  that  adjust¬ 
ment  at  the  time? 

A.  That  is  right. 

Q.  That  was  true  also  of  taxes  ? 

A.  Yes. 

Q.  If  you  discovered  that  the  Company  had  gained  or 
benefited  by  Federal  tax  application  or  District  tax  appli¬ 
cation  at  any  time  within  five  years,  it  would  be  an  account¬ 
ing  departure  enabling  you  to  modify  either  upward 

1752  or  downward  as  the  case  might  be  the  amount  avail¬ 
able  for  return? 

A.  That  is  right,  and  that  was  done. 

I  might  add  that  it  was  almost  alwavs  necessarv  to  do 
that  by  reason  of  the  use  of  a  fiscal  year  rather  than  a 
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calendar  year.  It  was  necessary  to  estimate  the  incoine 
taxes  for  the  first  six  months,  and  to  do  that  it  was  neces¬ 
sary  to  estimate  them  for  the  calendar  vear  and  then  suh- 
sequently  deduct  the  amount  that  was  actually  allowed  for 
the  first  six  months  in  arriving  at  the  amount  to  be  chargejd 
in  the  first  half  of  the  ensuing  test  year.  | 

That  was  one  of  the  objections  to  the  sliding  scale  ar¬ 
rangement. 

Q.  Was  there  any  provision  in  the  sliding  scale  contract 
for  the  projection  and  distribution  over  periods  of  future 
years  of  extraordinary  operating  expenses? 

A.  Yes.  Section  6  dealt  with  unusual  items,  as  I  recall 
it.  That,  in  etfect,  allowed  something  the  Company  never 
spent. 

Q.  Would  you  please  read  Section  6. 

A.  ‘‘Adjustments  for  change  in  certain  operating  costs;. 
If  at  any  adjustment  date  it  appears  that  the  operatinj? 
expenses  of  the  companies  for  the  test  year  were  increased 
or  decreased  by  reason  of  change  in  the  rates  for  produc¬ 
tion  labor,  the  unit  price  of  natural  gas,  the  delivered 
1753  unit  price  of  other  fuels,  or  taxes,  and  the  aggregate 
amount  attributable  to  such  change  during  the  test 
year  for  any  or  each  of  the  above  enumerated  items  exceed^ 
the  percentum  of  the  aggregate  amount  of  any  such  item 
for  the  test  year,  then  there  shall  be  an  adjustment  in  the 
amount  available  for  return  equal  to  the  effect  of  such 
change  in  unit  costs  for  the  entire  year.” 

Q.  Section  6  specifically  enumerates  the  subjects  to 
which  it  applies,  Mr.  Witness,  does  it  not? 

A.  Yes,  it  does. 

Q.  And  it  does  not  mention  the  cost  of  services  on  cus¬ 
tomers’  premises? 

A.  No. 

Q.  You  are  familiar  with  the  contract  with  additional 
new  supplements  that  the  Company  supplied  as  an  exhibij: 
in  this  present  case,  are  you  not,  Mr.  Elfresh?  j 

Mr.  Harrison:  What  exhibit?  I 
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By  Mr.  Roberts: 

Q.  Would  you  please  look  at  the  letter  in  the  group 
attached  on  the  back  of  that  contract  dated  April  2,  1946. 

A.  I  am  a  little  lost.  What  are  you  referring  to? 

Q.  Exhibit  22,  Mr.  McElfresh. 

A.  22? 

Q.  Yes,  sir. 

A.  Yes,  I  have  that. 

1754  Q.  Following  the  text  of  the  contract  is  a  series  of 
supplementary  letters,  the  fifth  of  which  is  dated 
April  2,  1946. 

A.  Yes. 

Q.  I  will  ask  you  if,  in  scanning  that  letter,  without  neces¬ 
sarily  reading  the  text  of  the  paragraph,  there  isn^t  a  pro¬ 
vision  in  it  for  direct  delivery  or  resale  of  straight  natural 
gas  for  the  first  time. 

A.  When  you  say  for  the  first  time,  I  presume  you  mean 
that  the  contract  itself  and  previous  letters  extending  it 
did  not  contain  that  provision  for  resale  as  straight  natural 
gas? 

Q.  That  is  right,  but  contemplated  its  use  for  mixture 
or  conversion. 

A.  For  enriching  or  reforming. 

Q.  Were  you  aware  on  April  2,  1946,  that  the  Company 
had  committed  itself  to  the  receipt,  transmission,  and  resale 
of  straight  natural  gas? 

A.  I  don’t  know  whether  I  was  or  not,  Mr.  Roberts. 

Q.  When  was  it  that  you  first  had  knowledge  of  the  fact 
that  the  Company  contemplated  the  conversion  to  pure 
natural  gas? 

A.  I  can’t  state  the  date  exactlv.  I  would  sav  that  it 
was  some  time  in  1946. 

•  •••••• 

1761  Q.  Now,  by  reference  to  your  records,  can  you 
tell  me  by  what  percentage  in  each  year,  from  1935 
to  1944,  this  Company  exceeded  6  per  cent  on  its  unde¬ 
preciated  rate  base? 

Mr.  Harrison :  I  object  as  not  being  proper  cross  exami¬ 
nation. 
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Chainnan  Flanagan:  Objection  sustained.  I 

I  believe  all  those  data  were  set  forth  in  one  of  ouj- 
Orders  and  that  Order  has  been  incorporated.  1 

Mr.  Roberts:  You  are  right.  That  little  computatioii 
was  so  simple  I  thought  it  would  be  easier  to  get  ix 

1762  this  way.  I  will  have  recourse,  then,  to  the  orders; 
for  each  year. 

By  Mr.  Roberts : 

Q.  There  was  no  one  year,  was  there,  Mr.  McElfreshJ 
in  which  the  Company  fell  helow  the  6  per  cent  rate  of  re^ 
turn  during  that  period?  j 

A.  What  was  the  period,  again? 

Q.  From  the  time  the  sliding  scale  began  in  1944? 

A.  I  would  like  to  see  my  annual  report  before  I  answer 
that  question. 

The  period  was  from  1935  to  1944?  i 

Q.  That  is  correct. 

A.  No,  sir,  that  is  not  so. 

Q.  WTiat  is  the  correct - 

Mr.  Roberts:  Well,  I  don’t  want  to  evade  the  ruling,  sir. 
I  can  get  that. 

Mr.  Berry :  Put  it  in. 

Chairman  Flanagan:  In  view  of  your  answer,  point  out 
the  year  in  which  that  was  not  the  case. 

Mr.  Roberts:  Can  we  have  them  all  if  we  are  going  to 
have  that? 

The  "Witness :  I  have  them  here. 

Chairman  Flanagan:  WRat  do  you  want? 

Mr.  Roberts :  The  final  rate  of  return  determined  bv  the 
Commission  to  have  existed  during  the  preceding 

1763  test  year. 

Mr.  Stevens:  Well,  now,  Mr.  Chairman,  Mr.  Rob¬ 
erts  has  asked  a  question  as  to  whether  or  not  during  any 
of  those  years  the  return  fell  below  6  per  cent,  and  Mr. 
McElfresh  has  said  yes,  it  did. 

Mr.  Roberts:  I  have  no  objection  to  Mr.  McElfresh 
answering  to  that  etfect. 
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Chairman  Flanagan:  I  don’t  know  what  this  has  to  do 
with  the  present  proceeding,  Mr.  Roberts.  What  are  you 
going  to  prove  by  this  line  of  questioning? 

Mr.  Roberts :  Am  I  the  only  attorney  who  always  has  to 
say  what  he  is  going  to  do  in  advance  ? 

Chairman  Flanagan :  No,  but  this  is  relevant  to  the  pres¬ 
ent  proceeding.  We  haven’t  established  the  rate  of  return. 

Mr.  Roberts :  I  will  be  glad  to  go  through  it  again. 

Mr.  Harrison:  If  the  Commission  please,  Mr.  Roberts, 
more  than  any  one  else,  has  objected  throughout  the  testi¬ 
mony  of  any  witness  as  to  any  matter  that  was  even  re¬ 
motely  removed  from  the  immediate  issue. 

I  can  see  no  reason  why  you  should  continue  to  explore 
these  dead  end  streets. 

Mr.  Roberts :  I  will  be  glad  to  state  the  reason. 

The  reason,  Mr.  Chairman,  is  this:  I  will  be  glad 
1764  to  show  that  the  allowed  depreciation  rate  through¬ 
out  the  period,  upon  the  undepreciated  base,  if  in¬ 
creased  by  a  little  more  than  one-half  of  the  excess  above 
0%  per  cent,  would  have  yielded  a  retirement  reserve  as 
large  as  the  reserve  requirement. 

Chairman  Flanagan:  Which  is  entirely  foreign  to  the 
sliding  scale  arrangement.  Was  there  an  objection? 

Mr.  Harrison :  Yes,  I  objected. 

Chairman  Flanagan:  The  objection  is  sustained. 

That  is  not  relevant  to  this  proceeding. 

By  Mr.  Roberts: 

Q.  Mr.  McElfresh,  may  I  ask  you,  sir,  if  it  is  a  fact  that, 
within  your  knowledge,  one  of  the  principal  reasons  for 
terminating  the  sliding  scale  in  the  year  1947  was  that  if 
the  sliding  scale  contract  continued,  the  Company  could  not 
have  been  allowed  to  amortize  abandoned  property  and 
could  not  have  been  allowed  to  make  excessive  charges  for 
the  conversion  of  equipment? 

A.  No.  I  would  say  those  were  not  the  reasons  that  I  con¬ 
sidered  when  I  recommended  the  abandonment  of  the  slid¬ 
ing  scale  arrangement. 
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The  reasons  that  I  considered  were  these : 

First  was  the  inadequate  pawision  for  depreciation  covj- 
ered  by  the  sliding  scale  arrangement,  .particularly  that 
provision  which  required  a  reduction  from  1%  per  cent 
to  per  cent  when  the  reserve  exceeded  10  per 
1765  cent  -of  the  rate  base.  That,  I  believe,  was  wholly 
unrealistic,  and  would  not,  by  any  manner  of  means, 
provide  an  adequate  reserve  for  this  Company. 

Another  reason  was  the  fact  that  the  arrangement  was 
■set  up  in  such  detail  and  premised  upon  manufactured  gas 
operations,  that  it  was  hopeless  to  try  to  amend  it  to  con¬ 
form  to  the  conditions  that  might  be  expected  under  straiglit 
natural  gas  operations. 

Those  were  the  principal  reasons  which  motivated  my 
recommendation. 

Q.  Could  you  not  have  modified,  as  provided  by  th<j 
sliding  scale  arrangement,  the  percentage  of  depreciation 
accrual  so  as  to  restore  the  reserve? 

A.  That  could  have  been  done,  yes;  but  there  were  so 
many  other  factors  that  my  own  pr^erence  was  to  abandon 
it  and  start  fresh. 

Q.  Now,  you  say  that  although  $590,366.82  is  the  needed 
additional  net  operating  revenue,  that  you  will  recommend 
the  whole  amount  asked  by  the  Company,  provided  you  .ref 
turn  to  the  Gliding  scaile  system? 

A.  Will  you  repeat  the  question,  please  ? 

Q.  At  the  bottom  of  page  284  of  the  record,  you  stated 

“I  would  recommend  approval  of  the  increase  ref 
quested  by  the  Company  conditioned  upon  recovery  o| 
any  excess  return.” 


You  continued  to  state  that  by  that  you  mean:  ‘‘the 
1766  principle  incorporated  in  the  modified  sliding  scabs 
plan  adopted  by  this  'Commission  for  the  ‘Potomac; 
Electric  Power 'Company.  ” 

Mr.  Stevens :  He  hasn’t  said  that. 


By  Mr.  Eobei*ts : 

Q.  Have  you  got  the  page? 
A.  Yes,  I  have  it. 
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Q.  Is  that  what  you  said? 

A.  That  is  what  I  said,  yes. 

Q.  If  you  return  to  the  sliding  scale  method,  with  its  off¬ 
setting  higher  rates  of  return  and  allowables  and  its  unde¬ 
preciated  rate  base,  would  you  then  believe  that  it  would 
be  advisable  to  make  adjustments  in  these  extraordinary 
accounting  provisions  that  are  being  accorded  the  Com¬ 
pany  at  the  present  time  ? 

A.  I  think,  Mr.  Roberts,  you  misunderstand  these  words. 

I  have  in  mind  the  principle  incorporated  in  the  modified 
sliding  scale  plan  adopted  by  this  Commission  for  use  in 
connection  with  the  regulation  of  rates  charged  for  electric¬ 
ity  by  the  Potomac  Electric  Power  Company. 

Q.  That  is  right. 

A.  That  is  an  entirely  different  principle  from  the  sliding 
scale  arrangement  which  was  used  on  the  Gas  company. 

Q.  Yes,  I  know  it  is. 

A.  That  is  the  principle  that  I  had  in  mind. 

Mr.  Roberts :  That  is  all. 

1767  The  Witness :  That  does  not  incorporate  an  unde¬ 
preciated  rate  base. 

Mr.  Harrison:  If  I  understand  your  answer,  you  meant 
the  principle  of  a  sliding  scale  adjustment  rather  than 
the  plan  of  the  old  Washington  Gas  Light  sliding  scale? 

The  Witness:  Yes.  I  said  ‘‘the  modified  sliding  scale 
plan.’’ 

Chairman  Flanagan:  Is  there  any  other  cross-examina¬ 
tion  of  Mr.  McElfresh? 

Mr.  Harrison :  May  the  witness  be  excused  if  there  is  no 
further  cross-examination? 

Mr.  Roberts :  I  thought  counsel  had  some  direct  examina¬ 
tion. 

Mr.  Harrison :  That  is  right. 

Mr.  Stevens :  I  have  no  cross-examination. 

Mr.  Harrison :  Mr.  Chairman,  if  there  is  no  further  cross- 
examination,  I  have  only  a  few  questions  on  redirect  exami¬ 
nation  which  I  would  like  to  ask  Mr.  McElfresh. 
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Redirect  examination. 

By  Mr.  Harrison : 

Q.  In  the  course  of  your  direct  testimony,  I  asked  you 
at  page  287  of  the  transcript  about  the  item  included  on 
Exhibit  19  relating  to  the  unrecovered  cost  of  abandoned 
plant.  I 

The  part  of  your  answer  to  my  question  on  page  288  of 
the  transcript  at  the  top  of  the  page,  you  stated :  i 

1768  ‘‘It  is  simply  unrecovered  investment  under 
the  investment  theory  of  rate  regulation,  and, 
as  such,  it  is  my  firm  belief  that  it  is  a  proper  compo¬ 
nent  of  the  rate  base.” 

You  have  heard  the  cross-examination  and  the  testimonv 

• 

of  other  witnesses  on  this  particular  item.  In  view  of  this|, 
do  you  have  any  further  comment  you  might  like  to  make 
with  respect  to  this  item  that  I  asked  you  about  on  you;: 
direct  testimony? 

A.  You  are  referring,  I  believe,  Mr.  Harrison  to  the  item 
of  $1,774,665.84  appearing  on  line  15  under  Column  F  o:' 
Exhibit  19  ? 

Q.  That  is  correct. 

A.  As  I  have  previously  explained,  that  item  represents 
the  allocated  portion  of  the  difference  between  the  original 
cost  of  plant  abandoned  incident  to  the  changeover  to  nat¬ 
ural  gas  and  the  portion  of  accrued  depreciation  considered 
applicable  thereto — and  by  accrued  depreciation  I  mean  the 
depreciation  accrued  on  the  books  of  the  Company  gener¬ 
ally  at  rates  prescribed  by  this  Commission. 

In  other  words,  provision  for  the  retirement  of  this  plan : 
through  depreciation  accruals  has  been  inadequate  over  th<j 
period  that  this  property  was  devoted  to  public  service. 

Had  adequate  provision  been  made,  there  would  of  course 
at  this  time  be  no  extraordinary  property  loss,  bui: 
1769  cost  of  service  during  the  life  of  this  property  would, 
of  course,  have  been  increased  by  a  like  amount. 

This  additional  cost  in  turn  might  have  necessitated  th<! 
prescription  of  higher  rates  for  gas  service.  Stated  another 
way,  inadequate  provision  for  depreciation  in  the  past  hasi 
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resulted  in  a  lower  cost  of  service  and  an  eqxri-ta'blfe  balanc¬ 
ing  of  the  interest  of  investors  and  consumers,  in  my  opin¬ 
ion,  requires  that  this  item  be  treated  ’fhe  same  as  any  other 
unrecovered  investment  whether  in  use  or  not  now  in  use, 
provided  that  the  abandoned  property  liad  been  used  in  fur¬ 
nishing  utility  service. 

Under  the  investment  theory  of  rate  regulation,  I  believe 
that  the  used  and  useful  concept  loses  much  of  its  signifi¬ 
cance  in  so  far  as  an  item  of  this  character  is  concerned. 
The  investment  theory,  as  I  see  it,  requires  a  reasonable  re¬ 
turn  bn  as  well  as  a  return  of  capital  invested  to  furnish 
utility  service.  If  the  capital  has  not  been  returned  by  the 
time  the  property  in  which  it  was  invested  is  retired  from 
service,  it  is  because  of  inadequate  depreciation  accruals. 

Under  this  condition,  the  only  means  of  providing  a  re¬ 
turn  on  and  a  return  of  capital  invested  to  furnish  utility 
service  is  to  include  extraordinary  property  losses  in  the 
rate  base  and  to  allow  the  amortizatidn'of  such  losses  as  an 
operating  revenue  deduction.  This  is  the  treatment 
1770  that  I  have  accorded  this  item;  and,  I  again -state 
that  in  my  Opinion,  it  is  entirely  equitable  and  proper 
under  the  investment  theory  of  rate  regulation. 

Q.  Have  you  prepared  an  exhibit  showing  the  extraordi¬ 
nary  property  loss  incurred  or  to  be  incurred  incident  to 
the  natural  gas  changeover? 

A.  Yes,  I  have. 

Mr.  Harrison :  If  the  Commission  please,  I  ask  that  the 
statement  with  the  caption  “Washington  Gas  Light  Com¬ 
pany,  Extraordinary  Property  Loss  Incurred  or  to  be  In¬ 
curred  Incident  to  Natural  Gas  Changeover,  Status  as  of 
Mav  31,  1949,^’  be  marked  for  identification  as  Exhibit 
No.' 46? 

Chairman  Flanagan :  It  may  be  so  marked. 

(The  document  referred  to  was  marked  Exhibit  46  for 
identification.) 

By  Mr.  Harrison : 

■Q.  Is  that  the  exhibit  you  ‘refer  to,  Mr.  McEIfresh? 

A.  Yes,  it  is,  Mr.  Harrison. 

Q.  Will  you  explain  Exhibit  No.  46? 
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A.  Exhibit  No.  46  consists  of  two  sheets.  Its  purpose 
is  to  show  the  total  amount  involved  in  the  abandonment  of 
property  incident  to  the  changeover  to  natural  gas. 

•  •••••• 

1773  Q.  Now,  you  have  heard  the  cross  examination 
relating  to,  and  the  testimony  of  other  witnesses 

relating  to,  conversion  costs? 

A.  Yes,  I  have. 

Q.  Since  that  tune,  and  in  view  of  that,  do  you  have  any 
further  remarks  with  respect  to  this  item? 

A.  Yes,  I  have,  Mr.  Harrison.  This  item  represents  the 
\yeighted  unamortized  portion  of  conversion  cost  not 
charged  against  consumers  as  of  May  31,  1949.  On  line  16 
of  Exhibit  20,  the  portion  of  tliis  cost  charged  off  during 
the  12  months  ended  May  31, 1949,  is  shown  as  an  operating 
revenue  deduction  in  the  amount  of  $303,600.  This  item 
is  properly  classifiable,  in  my  opinion,  as  services  on 

1774  customers’  premises.  I  will  presently  show  addi¬ 
tional  support  foir  this  opinion. 

Meanwhile,  getting  back  to  the  reason  for  including  the 
unamortized  portion  of  this  item  in  the  rate  base,  it  appears 
that  an  item  properly  chargeable  as  an  operating  revenue 
deduction  is,  if  amortized  over  a  future  period,  nothing 
more  or  less  than  an  investment  by  the  Company  incident 
to,  the  furnishing  of  utility  service  and  as  an  investment  is 
a  proper  element  upon  which  a  return  should  be  allowed. 

Under  the  investment  theory  of  rate  regulation,  it  is  the 
capital  invested  to  furnish  service  on  which  return  should 
be  allowed;  and  if  the  capital  is  expended  for  other  than 
tangible  property,  it  is  still  investment  and  as  such  entitled 
to  a  return  until  it  has  been  fully  amortized  or  recovered. 
It  is  no  different  from  an  investment  in  an  item  of  tangible 
property  used  in  furnishing  gas  service. 

Q.  In  that  connection,  Mr.  McElfresh,  is  it  your  under¬ 
standing  that  it  will  be  necessary  for  the  Company  to 
expend  these  conversion  costs  in  order  to  make  available 
in  the  homes  of  its  customers  the  property  that  is  is  designed 
t0(  distribute  and  sell? 

A.  I  don’t  think  there  is  any  doubt  but  what  these  ex¬ 
penditures  were  necessary  to  the  rendition  of  gas  service, 
natural  gas  service. 
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Q.  Could  the  Company  have  rendered  service  by  the  dis¬ 
tribution  and  sale  of  natural  gas  without  the  conver- 

1775  sion  of  its  facilities  on  the  customers’  premises? 

A.  No.  They  would  have  had  to  be  converted 
either  by  the  Company  or  by  the  customer,  and  I  don’t  think 
the  latter  method  would  have  been  practical. 

I  might  say  on  that  question,  though,  that  if  it  were  pos¬ 
sible  for  the  customers  to  convert  their  own  appliances  and 
do  it  within  the  time  in  which  it  was  done  by  the  Company, 
and,  further,  if  those  customers  did  not  have  the  necessary 
cash  to  pay  for  the  conversion  and  had  to  borrow  the  money, 
I  don’t  think  there  is  any  doubt  but  what  they  would  have 
had  to  pay  interest  on  the  funds  they  borrowed  to  make 
such  conversions. 

Q.  If  the  Company  had  to  go  to  the  bank,  for  instance, 
to  borrow  money  to  pay  for  conversion  because  of  the  extra- 
ordinarv  item,  would  the  banks  have  loaned  them  the  monev 
at  any  lovrer  rate  for  that  reason,  in  your  opinion? 

A.  I  doubt  if  they  would,  sir. 

Q.  A  fevr  moments  ago,  you  stated  that  you  had  an  addi¬ 
tional  reason  for  your  opinion  that  conversion  costs  are 
properly  chargeable  to  the  operating  expense  accounts 
‘‘services  on  customers’  premises.”  Will  you  enlarge  upon 
that  explanation? 

A.  Yes.  The  question  of  the  proper  accounting  of  the 
cost  of  converting  appliances  of  customers  incident  to 

1776  changeover  to  natural  gas  was  the  subject  of  con¬ 
sideration  by  the  Accounting  Committee  of  the  Na¬ 
tional  Association  of  Railroad  Utility  Commissioners  at  its 
last  meeting  in  Buffalo  some  time  during  July. 

Mr.  Roberts:  Objection. 

•  •••••• 


1779  Chairman  Flanagan :  If  this  witness  knows  of  any 
court  decisions  bearing  on  this  item,  the  Commission 

would  be  interested  in  hearing  of  them. 

The  Witness:  I  know  of  no  court  decisions,  Mr.  Chair¬ 
man.  My  support  would  have  been,  if  allowed  to 

1780  give  it,  the  opinion  of  various  Chief  Accountants  who 
are  members  of  this  committee. 
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Mr.  Roberts :  I  move  to  strike  the  last  remark. 

Chairman  Flanagan :  The  motion  is  granted. 

1781  Q.  What  is  included  in  the  figure  of  $1,308,965  ia 
line  14,  page  1  of  Exhibit  46,  and  how  was  tiie  amounlt 
derived? 

A.  That  amount  was  derived,  Mr.  Roberts,  from  the  re¬ 
serve  requirements  study  which  was  originally  set  aside,  ia 
which  a  portion  of  the  reserve  was  originally  set  aside  as 
being  applicable  to  abandoned  property. 

Q.  Was  it  a  separate  study? 

A.  It  was  not  a  separate  study.  It  was  taken  from  th^ 
reserve  for  depreciation  study  which  was  started  several 
years  ago  and  discontinued  by  reason  of  the  changeover. 

But  we  had  a  study  on  this  particular  property,  and  we 
utilized  that  in  making  an  estimate.  It  is  not  pre- 


1782  Q.  That  is  an  allocation  of  the  accrued  reserve  a^*- 
plicable  to  the  particular  property  which  you  en- 
brace  in  the  first  and  second  figures  on  this  page;  is  that 
right? 

A.  That  is  right. 

Q.  Did  you  have  the  total  reserve  requirement  for  those 
two  items? 

A.  We  did  have  the  total  reserve  requirement  at  that 
time;  but,  of  course,  it  was  changed  substantially  by  this 
new  study.  It  was  premised  on  the  reserve  requirement 
of  the  original  study. 

Q.  I  mean  the  reserve  requirement  which  you  used  i;i 
determining  the  $1,308,965. 

A.  We  had  it  when  we  made  the  segregation,  but  I  don’t 
have  it  before  me  now.  Of  course,  it  was  in  excess  of  the 
book  reserve.  We  merely  used  it  to  determine  the  pro¬ 
portion,  and  we  then  applied  the  proportion  to  the  book 
reserve  to  arrive  at  this  amount. 

Q.  Has  the  figure  of  $1,308,965  been  changed  since  De¬ 
cember  31,  1947  ? 

A.  Oh,  yes.  This  is  after  the  accruals  through  May  31, 
1949. 

Q.  After  additional  accruals  ? 

A.  Yes,  sir,  that  is  right. 
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Q.  What  was  it  as  of  December  31,  1947  ? 

A.  I  can’t  give  you  the  exactly  comparable  figure. 

1783  The  total  amount  of  depreciation  estimated  to  be 
applicable  to  all  of  the  property  to  be  abandoned 

amounted  to  $1,428,778. 

Q.  So  that  the  sum  is  now  less  than  it  was  on  December 
31, 1947? 

A.  Yes,  because  some  of  it  has  been  utilized  for  prop¬ 
erty  that  had  already  been  abandoned. 

Q.  That  was  the  total  amount  assigned  to  some - 

A.  $8,704,668  worth  of  property. 

Mr.  Harrison:  That  is  shown  in  Order  3261? 

The  Witness:  Yes. 

By  Mr.  Roberts : 

Q.  And  the  relationship  between  that  figure  and  the  first 
figure  you  have  of  $8,958,753  is  what?  I  don’t  mean  the 
percentage  relationship,  but  what  is  the  reason  for  the  dif¬ 
ference  between  the  two  figures  ? 

A.  You  mean  the  figure  of  $8,704,000  against  the  figure 
of  $8,958,000? 

Q.  Yes,  sir. 

A.  There  have  been  changes  in  the  status  of  the  property 
as  to  whether  it  would  be  retained  or  abandoned  since  that 
time. 

Q.  In  determining  the  amount  available  at  the  present 
time,  that  is.  May  31,  1949,  did  you  make  a  study  as  to  the 
future  life  of  the  plant  still  in  service  to  be  retired? 

A.  No,  I  was  going  entirely  by  Order  3261. 

1784  Q.  Under  the  conditions  that  existed  at  that  time 
and  the  data  underlying  that  particular  requirement 

study? 

A.  That  is  right. 

Q.  Was  that  retirement  study  also  made  in  combination 
by  your  staff  and  the  staff  of  the  Company? 

A.  Yes,  it  was. 

•  •••••• 
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1784  Chairman  Flanagan:  Mr.  McElfresh,  did  you  heai 
the  testimony  of  Mr.  Macintosh  with  regard  to  in¬ 
creasing  from  ten  years  to  fifteen  years  the  amortizatior 
of  natural  gas  conversion  costs,  accelerated  depreciation, 
and  amortization  of  extraordinary  property  losses? 

The  Witness:  Yes,  sir. 

Chairman  Flanagan  :  Do  you  have  any  comments  to  make 
with  respect  to  that  suggestion? 

The  Witness:  The  question  of  the  period  of  amortiza¬ 
tion  of  costs  of  this  character  is  primarily  one  of  judgment, 
and  data  upon  whieh  to  base  that  judgment  is  relatively 
scarce. 

Mr.  Macintosh  used  the  fifteen-year  contract  for  natural 
gas.  That  could  be  expanded  to  assume  that  it  would  ex¬ 
tend  beyond  fifteen  years,  twenty-five,  thirty,  and  maybe 
more  years;  so  I  think  that  loses  much  of  its  significance 
as  a  basis  for  arriving  at  any  amortization  period. 

Chairman  Flanagan :  Does  the  ten-year  period  have  any 
particular  significance? 

1785  The  Witness:  Only  that  it  has  been  considered 
for  accounting  purposes  by  this  Commission,  the 

Federal  Power  Commission,  and  the  State  Corporation 
Commission  of  Virginia;  and  it  was  their  conclusion  that 
ten  years  was  a  reasonable  period  for  accounting  purposes. 

When  I  say  for  accounting  purposes,  it  is  my  definite 
view  that  a  Commission  having  a  matter  of  that  sort  be¬ 
fore  it  should  take  into  account  the  rate  making  effects  of 
such  an  item.  Of  course,  I  can’t  say  that  that  was  done, 
but  the  whole  purpose  of  accounting  regulation  by  regula¬ 
tory  bodies,  in  my  opinion,  is  toward  the  rate  making  end. 

I  think  that  what  they  say  for  accounting  purposes  should 
govern  for  rate  making  purposes  where  it  is  pertinent,  and 
I  certainly  think  this  item  is  pertinent  for  rate  making 
purposes. 

Chairman  Flanagan :  Did  you  make  any  computations  to 
show  the  amount  of  gross  increase  which  would  be  required, 
assuming  all  other  conditions  remain  as  they  have  been 
presented  in  this  proceeding,  except  for  a  change  in  the 
period  of  amortization  from  ten  years  to  fifteen  years  on 
those  items  which  I  mentioned  in  my  first  question? 
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The  Witness:  No,  I  haven’t  made  a  particular  study  to 
determine  the  effect  of  that,  Mr.  Chairman. 

Chairman  Flanagan:  Could  you  do  so  without  a  great 
deal  of  trouble? 

1786  The  Witness:  It  would  take  some  little  time.  It 
wouldn’t  be  far  from  Mr.  Macintosh’s  Exhibit  29  in 
so  far  as  income  is  concerned. 

I  think,  with  the  exception  of  the  tax  items,  that  the  figure 
might  be  used.  Then,  of  course,  I  would  restore  to  the  rate 
base  the  items  of  unrecovered  cost  of  plant  and  unamor¬ 
tized  conversion  cost  which  he  has  excluded  in  making  his 
computation.  I  could  do  that  in  an  hour  or  so,  possibly. 

Chairman  Flanagan:  Would  you  prepare  such  a  state¬ 
ment  and  present  it  tomorrow  morning? 

The  Witness:  Yes,  sir. 

•  •••••• 

J.\MEs  K.  Macintosh 

1795  Redirect  examination. 

By  Mr.  Kirby : 

Q.  Mr.  Macintosh,  will  you  assume  that  in  1937  someone 
anticipated  that  a  certain  plant  would  be  removed  from  serv¬ 
ice  on  or  about  1947,  but  that  the  Commission,  in  its  consid¬ 
ered  judgment,  did  not  allow  enough  in  the  annual  deprecia¬ 
tion  accrual  for  that  purpose.  Assume  further  that,  as  a 
result  of  the  introduction  of  natural  gas,  this  plant  was  in 
fact  abandoned  in  1947  and  that  therefore  was  an  unrecov¬ 
ered  original  cost  on  the  books  for  that  plant. 

Will  you  explain  how  you  would  treat  that  problem  for 
rate-making  purposes  at  this  time  and  why? 

A.  As  a  general  matter,  and  assuming  that  the  deprecia¬ 
tion  charges  were  inadequate,  such  inadequate  depre- 

1796  ciation  charges  in  the  past  should  not,  as  a  matter  of 
fairness  and  equity,  act  to  increase  present  and  pros¬ 
pective  rates.  Let  us  first  assume  the  normal  regulatory 
situation,  that  is,  apart  from  any  special  arrangement  such 
as  a  sliding  scale.  The  fact  that  one  expense  item  was  inade¬ 
quate  doesn’t  mean  that  the  over-all  return  to  the  Company 
was  inadequate.  It  might  well  be  that  even  if  the  deprecia- 
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tion  charges  accrued  on  the  hooks  were  restated  to  a  higher 
figure,  the  revised  return  would  still  be  sufficient  and  ev^n 
possibly  excessive.  J 

But  what  is  perhaps  of  more  importance  is  that  since  1937 
this  Company  operated  under  a  sliding  scale  which  was  aln 
arrangement  based  on  compromise. 

The  depreciation  rates  would  then  have  to  be  looked  at  in 
the  light  of  the  other  elements  of  the  sliding  scale. 

Presumably  the  sliding  scale,  as  it  was,  was  advan¬ 
tageous  to  all  interested  parties,”  to  quote  Order  1458. 

Had  the  Company  found  it  otherwise,  it  could  have  caiji- 
celled  the  arrangement  on  90  days’  notice.  In  fact,  it  did 
subsequently  cancel  the  arrangement. 

Further,  the  adequacy  of  past  depreciation  accruals  mus  t 
also  be  judged  in  the  light  of  this  fact :  that  while  the  basic 
rate  of  return  was  never  lower  than  on  an  undepreciated 
rate  base,  the  offsetting  credit  on  the  depreciation  reserv^ 
was  only  4  per  cent.  I 

Thus,  on  the  face  of  it,  the  Company  made  2  pep 
1797  cent  or  more  on  the  reserve  above  what  it  would  have 
on  the  basis  of  a  depreciated  rate  base.  Of  course, 
that,  too,  was  but  one  element  in  a  fairly  complicated  ar¬ 
rangement. 

This  seems  to  me  to  establish  quite  clearly  that  it  is  imL 
possible  to  say  now  that  past  reserve  accruals  were  inade¬ 
quate  so  as  to  have  deprived  the  Company  of  a  fair  return^. 
The  fact,  if  it  be  a  fact,  that  the  present  book  reserve  under¬ 
states  total  accrued  depreciation  as  of  now  does  no: 
establish  that  the  Company  was  deprived  of  anything  be¬ 
cause  of  the  low  accrual  rate.  The  actual  returns  migh  ; 
well  have  more  than  compensated  the  investors  for  this 
apparent  inadequacy  in  depreciation  accruals. 

In  the  light  of  that,  I  believe  that  equity  will  be  achievec 
if  the  Commission  handles  plant  abandoned  and  to  be  aban¬ 
doned  as  I  recommend. 

Q.  And  it  is  on  the  basis  of  these  considerations  that  yorj 
eliminated  the  plant  no  longer  used  or  useful,  that  is,  thel 
$1,774,666  on  line  3  of  Exhibit  30? 

A.  Yes.  The  fact  that  the  plant  is  no  longer  used  or  use¬ 
ful  is  but  one  element  in  that  over-all  consideration  of  what, 
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in  my  opinion,  is  a  fair  compromise  between  tw^o  extreme 
positions. 

Q.  Now,  as  concerns  the  conversion  costs,  it  is  your  opin¬ 
ion,  is  it  not,  that  such  costs  are  expense  items  and  not  capi¬ 
tal  items  and  should,  therefore,  be  amortized  over  a 

1798  fifteen-year  period  and  charged  as  an  operating  ex¬ 
pense  for  rate-making  purposes? 

A.  It  is. 

Q.  And  being  operating  expenses,  they  are  ‘‘above  the 
line,”  and  therefore  can  not  and  should  not  be  included  in 
the  rate  base ;  is  that  correct? 

A.  That  is  correct.  That  is  the  basis  for  my  treatment  of 
this  item.  I  am  not  disputing  that  the  money  was  spent  and 
spent  for  a  necessary  purpose.  What  I  do  say  is  that 
it  was  an  expense,  and,  except  for  its  size,  included  in 
operating  expenses  in  the  year  incurred. 

Q.  In  that  connection  you  were  asked  several  times 
whether  the  Company  would  not  have  been  entitled  to  earn 
interest  and  dividends  if  it  had  borrowed  the  money  or 
issued  stock  to  get  the  money  to  pay  for  the  conversion. 
Will  you  go  into  that  situation  briefly? 

A.  I  think  it  would  be  clearly  improper  to  authorize  a 
utility  to  issue  stock  or  bonds  to  get  the  funds  to  meet  any 
operating  expense.  It  would  be  clearly  improper  to  issue 
bonds  to  pay  operating  wages  or  to  pay  for  the  natural  gas 
the  Company  purchases.  Therefore,  the  analogy  suggested, 
that  is,  the  conversion  costs  should  be  allowed  to  earn  a 
return  because  if  bonds  were  issued  to  provide  funds  for  a 
conversion  these  bonds  would  have  to  earn  interest,  is  a 
false  analogy. 

1799  Q.  You  vrere  asked  to  assume  that  if  the  Company 
had  not  converted  to  natural  gas  it  would  have  had 

to  spend  some  $8,000,000  to  expand  its  production  facilities, 
and  therefore  the  cost  of  manufactured  gas  would  have  been 
higher  than  the  present  cost  of  natural  gas. 

Assume,  if  you  will,  that  that  is  a  fact  and  that,  therefore, 
natural  gas  costs  five  cents  per  therm  less  than  manufac¬ 
tured  gas  would  have  cost. 

Do  you  have  that  set  of  assumptions  in  mind? 

A.  Yes. 
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Q.  Does  that  mean  that  there  might  be  included  in  tlae 
cost  of  supplying  natural  gas  gust  any  cost  as  long  as  it  does 
not  wipe  out  the  five  cents  per  therm  differentiali? 

A.  Certainly  not.  The  Company  has  the  obligation  of 
supplying  service  at  the  lowest  possible  cost. 

Mr.  Kirby :  That  is  all  I  have  of  Mr.  Maciritosh. 

Chairman  Flanagan:  Are  there  any  questions? 

Mr.  Stevens :  Yes,  I  would  like  to  ask  a  few  questions. 

Becross  examination. 

By  Mr.  Stevens : 

Q.  Isn’t  that  pretty  shallow  reasoning,  Mr.  Maclntosli? 
I  was  talking  to  you  yesterday  about  a  hypothesis,  not  an 
analogy.  I  was  saying  to  you :  if  stock  was  sold  to  pay  f  or 
conversion  costs,  should  not  the  Company  be  entitled  to  eajm 
a  return  on  the  stock?  Is  that  correct? 

1800  Mr.  Kirby:  I  object  to  the  question.  It  is  purely 
argumentative. 

Chairman  Flanagan:  That  was  under  discussion  yester¬ 
day,  and  it  strikes  me  that  your  redirect  examination  was 
aimed  at  that  sort  of  discussion,  also,  Mr.  Kirby. 

Mr.  Kirby :  I  am  not  objecting  to  the  question  itself,  bat 
rather  to  the  form  in  which  the  question  was  put  to  the  wit¬ 
ness. 

Chairman  Flanagan:  Can  you  rephrase  the  question,  Mr. 
Stevens? 

Mr.  Stevens:  Yes. 

By  Mr.  Stevens : 

Q.  Yesterday  you  took  the  position  that  if  the  Company 
sold  stock  to  finance  conversion  costs,  dividends  'on  that 
stock  would  have  to  be  paid,  but  that  the  investment  in  con¬ 
version  costs  could  not,  under  proper,  equitable  rate-making 
methods,  produce  a  return. 

A.  If  I  recall,  that  was  the  general  tenor  of  my  testimoi)iy 
yesterday. 

Q.  Now  you  say  that,  in  addition  to  the  statement  . you 
made  about  general  equity,  my  hypothesis'is  nogood? 
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A.  Yes,  sir. 

Q.  Because  you  believe  that  we  shouldnH  be  allowed  to 
sell  stock? 

A.  Yes,  sir,  not  to  finance  an  operating  expense.  I 

1801  think  that  would  be  highly  improper. 

Q.  In  other  words,  you  think  that  takes  you  off  the 

limb? 

Mr.  Kirby :  I  think  that  is  a  very  improper  question.  In 
fact,  the  questions  submitted  to  Mr.  Macintosh  yesterday 
were  all  assumptions.  They  were  described  to  Mm  as  as¬ 
sumptions.  He  made  certain  answers,  assuming  those  as¬ 
sumptions.  Now,  if  he  doesn’t  agree  with  the  assumptions 
at  all,  he  certainly  is  entitled  to  say  that ;  and  that  is  what 
he  is  saying  at  this  time. 

Mr.  Stevens :  Mr.  Kirby  sat  down  with  you  over  the  eve¬ 
ning  and  prepared  a  written  set  of  questions  and  answers 
which  he  now  reads  apparently  to  bolster  up  his  views  with 
regard  to  these  equities. 

It  seems  to  me  that  we  are  entitled  to  go  into  these  ques¬ 
tions  and  answers  at  this  time. 

Mr.  Kirby:  We  don’t  object,  Mr.  Stevens,  to  you  going 
into  these  questions  at  all.  The  questions  submitted  to  the 
witness  and  placed  in  the  record  this  morning,  were  to  show 
his  understanding  of  the  situation  and  clarify  any  question 
as  to  his  disagreement  with  your  assumptions  that  you  made 
to  him  yesterday.  He  wanted  to  clearly  place  that  on  the 
record. 

Mr.  Stevens;  In  other  words,  as  a  business  man  he  is 
saying  that  we  shouldn’t  be  permitted  to  borrow 

1802  money  to  finance  operating  costs? 

Mr.  Kirby :  That  is  right. 

By  Mr.  Stevens : 

Q.  Have  you  ever  had  anything  to  do  with  the  operation 
of  a  business? 

A.  Well - 

Q.  I  am  asking  you  the  question  of  whether  you  have  ever 
had  anything  to  do  with  operating  a  business. 

A.  I  definitely  have  on  that  general  broad  question. 

Q.  What  have  you  done? 
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A.  I  have  been  engaged  for  eleven  years  with  one  of  the 
largest  utilities  in  the  country  in  the  determination  of  the 
required  revenues,  analysis  of  their  expenses,  and  the  de¬ 
sign  and  proclamation  of  adequate  rate  schedules  which  will 
provide  sufficient  revenues  to  the  utility. 

Q.  Yes,  but  that  is  a  highly  specialized  subject,  isn’t  it? 

You  were  a  clerk  in  the  Rate  Analysis  Department, 
weren’t  you? 

A.  I  was  what,  sir? 

Q.  A  clerk  in  the  Rate  Analysis  Department? 

A.  I  was  a  clerk  in  the  beginning. 

Q.  Have  you  ever  participated  in  the  management  of  a 
company? 

A.  Not  actually  directly. 

1803  Q.  Have  you  ever  had  to  make  financial  decisions 
for  a  company? 

A.  No,  sir. 

Q.  Have  you  ever  had  any  decisions  to  make  with  respect 
to  the  operation  of  a  company? 

A.  Yes,  I  have. 

Q.  What  were  they? 

A.  For  a  number  of  years,  among  my  other  responsibili¬ 
ties  was  the  analysis  and  review  of  the  conditions  under 
which  the  consumers  relations  department  was  operated,  to 
make  recommendations  as  to  possible  ways  of  securing  effi¬ 
ciencies  in  the  form  of  more  economical  and  efficient  billing 
equipment. 

Q.  That  isn’t  what  I  have  asked  you.  You  have  made 
some  recommendations  as  any  employee  is  entitled  to  make 
recommendations  to  his  superiors. 

What  I  am  asking  you  is  this :  Did  you  ever  have  to  make 
an  operating  decision? 

A.  Operating  decisions  w’ere  made  on  the  basis  of  assign¬ 
ments  given  to  me. 

Q.  But  you  never  had  to  make  one? 

A.  Obviously  not. 

Q.  You  never  had  the  responsibility. 

Have  you  ever  heard  about  borrowing  money  to  pay 
dividends?  Did  you  ever  hear  of  a  company  doing  that? 

A.  I  have  heard  of  a  company  borrowing  money. 
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1804  Q.  What  is  that? 

A.  I  have  heard  of  a  company  borrowing  money  to 
pay  dividends. 

Q.  "What  do  yon  think  of  that  practice? 

A.  I  don’t  think  it -is  a  sound  .practice. 

Q.  Still,  some  of  the  best  companies  in  the  oounirry  are 
doing  that  all  the  time  when  they  are  short  of  cash,  aren ’t 
they? 

A.  Possibly.  I  can’t  think  of  any  company,  offhand,  that 
has  done  so  recently. 

Q.  Still  you  have  the  temerity  to  get  on  the  stand  here  and 
tell  the  Commission,  without  any  experience  of  your  own  in 
the  business,  that  the  Company  should  not  be  permitted  to 
borrow  money  for  operating  expenses! 

Mr.  Kirby :  I  object  to  the  question.  I  think  it  is  entirely 
irrelevant  to  question  Mr.  Macintosh - 

Chairman  Flanagan :  That  is  in  the  line  of  argument,  Mr. 
Stevens. 

Mr.  Stevens:  I  haven’t  any  further  questions  of  this  wit¬ 
ness. 

Chairman  Flanagan :  Are  there  any  other  questions? 

Mr.  Harrison:  I  would  like  to  ask  Mr.  Macintosh  one 
question. 

By  Mr.  Harrison : 

Q.  When  you  stated  that  it  was  not  proper  to  increase 
present  rates  so  as  to  permit  a  company  to  collect 

1805  what  might  be  called  deficiency  accruals  for  deprecia¬ 
tion,  were  you  basing  your  conclusion  upon  the  deci¬ 
sion  on  the  case  of  Knoxville  Water  Company  in  2fl2  U.  S. 
page  1? 

A.  No,  sir.  I  think  that  decision,  however,  does  contain 
those  facts. 

Q.  In  that  case,  was  it  not  the  company’s  own  fault  that 
they  did  not  accrue  sufficient  depreciation? 

Mr.  Kirby:  I  think 'fhat  is  purely  a  legal  question. 

Mr.  Harrison :  1  am  not  asking  a  legal  question.  I  am  ask¬ 
ing 'fhe  factnal  question  as  to  whether  it  is  ndt  true  that  in 
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that  case  there  was  no  regulation  of  its  right  to  collect  hr 
charge  depreciation  accruals. 

Mr.  Kirby :  That  is  what  you  understand,  Mr.  Harrison, 
was  the  basis  of  that  case  ?  j 

Mr.  Harrison :  I  am  not  making  any  statement.  I  am  as]^- 
ing  the  witness  whether  he  knows  those  were  the  facts  ih 
that  case.  | 

The  Witness:  No,  sir.  I  don’t  know  what  the  facts  wer^ 
in  that  case.  1 

By  Mr.  Harrison: 

Q.  Does  it  make  any  difference  where  a  company  gets  itife 
cash  to  meet  cash  requirements? 

Mr.  Kirby :  Will  you  clarify  that  question? 

Mr.  Harrison :  In  paying  dividends,  paying  operating  ext 
penses,  or  meeting  any  other  cash  requirements  of  th4 
1806  operations  base,  does  the  source  make  any  difference  i 
The  Witness :  Yes,  definitely,  I  think  it  does  mak^ 
a  difference.  1 

By  Mr.  Harrison :  j 

Q.  In  what  respect?  | 

A.  I  think  it  is  highly  improper  to  issue  stocks  and  bonds 
to  pay  operating  expenses.  If  a  company  wishes  to  go  to  a 
bank  and  borrow  on  short-term  borrowings,  that  is  an  en¬ 
tirely  different  situation. 

Q.  Assuming  that  its  present  cash  supply  is  not  sufficient 
for  an  operating  purpose,  where  would  the  company  go  in 
such  a  situation  to  get  cash  to  meet  other  cash  requirements? 

A.  Are  you  speaking  now  of  cash  working  capital,  some¬ 
thing  that  a  business  needs? 

Q.  In  the  nature  of  business  capital. 

A.  That  problem  is  entirely  different  from  this  problem 
here. 

Q.  Isn’t  that  a  managerial  question,  assuming  that  the  i 
requirements  had  to  be  borne  entirely  out  of  its  capital  | 
structure? 

A.  Definitely,  it  is  a  question  of  managerial  discretion, 
but  it  is  a  decision  that  must  be  met  in  the  ordinary  conduct 
of  the  company’s  business. 
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The  matters  we  are  talking  about  here  are  extraordinary, 
unusual,  and  not  ordinary.  I  think  there  is  a 

1807  sharp  distinction. 

Mr.  Harrison:  I  have  no  further  questions. 

Chairman  Flanagan :  On  that  last  point,  Mr.  Macintosh, 
it  is  true  that  this  is  an  extraordinary  transaction.  Man¬ 
agement  may  provide  for  its  ordinary  cash  working  capital 
requirements  by  conservation  of  cash,  failure  to  pay  full 
dividends  to  which  the  stockholders  might  be  entitled,  and 
in  other  ways. 

But  can  you  visualize  how  management  could  provide — 
the  specific — ^in  this  case  here.  How  could  this  Company 
have  provided  the  $3,000,000  which  it  is  obligated  to  pay  to 
take  care  of  this  extraordinary  changeover,  having  in  mind 
that  during  that  period  it  was  necessary  for  the  Company 
on  several  occasions  to  borrow  so  as  to  raise  additional 
funds? 

The  Witness :  I  have  no  objection  to  the  Company  making 
short-term  borrowings  and  repaying  those  borrowings. 

Chairman  Flanagan :  Right  there,  suppose  they  do  borrow 
for  nine  months  or  twelve  months.  Would  the  interest  re¬ 
quirement  on  those  short-term  borrowings  enter  into  the 
cost  of  capital  study,  for  example,  as  a  requirement  of 
financing  costs  ? 

The  Witness:  Possibly. 

Chairman  Flanagan :  Of  course,  the  cost  of  capital  study 
would  include  the  various  types  of  financing  at  their  actual 
costs,  and  not  at  the  rate  of  return  on  the  rate  base  ? 

1808  The  Witness:  That  is  true. 

Chairman  Flanagan:  I  agree  with  you.  I  just 
meant  to  agree  with  you  on  that  last  statement.  Go  be¬ 
yond  that  point  on  the  question  of  short-term  loans. 

The  Witness:  I  think  we  are  in  agreement  up  to  this 
point,  but  I  think  we  are  in  disagreement,  if  I  may  use 
that  expression,  to  the  purpose  for  which  money  is  to 
he  used. 

Chairman  Flanagan:  No.  I  asked  you  a  specific  ques¬ 
tion.  This  Company  has  had  need  to  keep  itself  in  working 
capital.  It  has  also  had  occasion,  as  our  records  will 
show,  to  raise  additional  funds  on  several  occasions  over 
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the  past  five  years.  Now  it  faces  the  obligation  and  i^e 
necessity  of  paying  $3,000,000  to  convert  to  what  you  teim 
— with  which  I  agree — service  on  the  most  economic 5al 
terms. 

How  do  you  think  management  should  have  gone  about 
providing  against  the  day  when  it  would  need  that  $3,000,- 
000  in  cash? 

The  Witness :  I  don’t  think  there  is  any  way  management 
could  definitely  have  foreseen  the  need  of  the  $3,000,0(X). 
I  think  that  was  one  of  the  uncertainties  that  came  about 
as  a  result  of  the  changeover  to  natural  gas. 

Now,  as  far  as  cash  working  capital  is  concerned,  I  think 
it  would  be  proper  for  the  Company  to  issue  stocks  or  bonds 
in  order  to  secure  that  working  capital  which  they  requi  re 
*  in  the  daily,  weekly,  or  monthly  operations  of  the 
1809  business.  That  is  part  of  the  going  concern. 

As  far  as  these  conversion  costs  are  concerncid, 
they  are  not  an  operations  expense.  They  are  an  extraordi¬ 
nary  operations  expense.  They  are  not  a  capital  item,  in 
my  estimation,  at  all;  and  for  that  reason  they  should  be 
given  ditferent  treatment. 

Chairman  Flanagan:  We  have  a  very  definite  probhjm 
here.  They  do  have  to  provide  those  funds.  Now,  you 
don’t  think  that  they  should  have  borrowed  that  moncjy. 
At  least,  that  is  the  way  I  understood  your  statement. 

The  Witness:  They  should  not  have  borrowed  it  in  the 
form  of  issuing  stocks  or  bonds,  Mr.  Chairman.  That  pcjr- 
haps  would  clarify  it.  I  have  no  objection  to  borrowing 
on  the  basis  of  short-term  notes  at  banks. 

Chairman  Flanagan:  Well,  supposing  they  did  borrow 
on  a  short-term  basis?  Short-term  notes  have  a  habit  of 
falling  due.  Then  they  must  be  met  or  renewed. 

Can  you  think  of  any  way  in  which  this  Company  might 
have  accumulated  $3,000,000  to  pay  those  short-term  notes? 

The  Witness:  Yes. 

Chairman  Flanagan:  Wouldn’t  they  have  been  converted 
mavbe  once  or  twice  or  more  often  and  thus  have  become 
long-term  debts?  Then  where  are  we? 
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The  Witness:  Of  course,  that  is  a  possibility;  but  they 
can  make  repayment  of  those  advances  out  of  the 

1810  amortization  of  conversion  costs  that  are  on  an 
annual  basis,  the  amortization  of  plant  that  has 

already  been  abandoned  and  in  the  form  of  accelerated  de¬ 
preciation  of  plant  to  be  abandoned. 

Chairman  Flanagan:  Well,  now,  let’s  take  the  first  prem¬ 
ise,  that  is,  to  liquidate  the  short-term  notes  with  the 
funds  provided  from  amortization  of  these  same  costs. 

The  Commission,  for  accounting  purposes,  said  ten  years 
at  the  rate  of  $300,000  a  year. 

You  suggest  fifteen  years,  which  would  be  at  the  rate 
of  $200,000  a  year.  So  you  don’t  get  your  short-term 
borrowing  paid  off  very  quickly  under  those  conditions. 
Then  where  are  you?  ^ 

I  don’t  mean  to  be  facetious  in  these  questions.  This 
is  a  matter  that  really  concerns  us  and  you  have  certain 
theories.  We  have  made  some  accounting  decisions. 

I  would  like  to  discuss  the  matter  and  see  where  the 
Company  is  left  and  where  the  consumers  are  left,  de¬ 
pendent  upon  two  decisions  this  Commission  might  make. 
Allow  it,  or  disallow  it.  That  is  why  I  am  asking  you  this 
series  of  questions. 

The  Witness:  I  think  that  in  my  direct  examination 
and  in  my  cross  examination  yesterday,  I  tried  to  give  my 
reasons  as  to  why  I  felt  this  was  an  appropriate  operat¬ 
ing  expense  and  why  the  Company  was  entitled  to  recover 
that  expense  through  appropriate  charges  to  operat- 

1811  ing  expenses  over  a  reasonable  period  of  time.  I 
tried  to  explain  my  reason  why  I  thought  the  Com¬ 
pany,  in  making  that  expenditure,  had  made  a  valid  ex¬ 
penditure  in  that  it  was  to  the  interests  of  the  Company 
to  have  a  prompt  and  efficient  changeover  to  an  adequate 
and  safe  supply  of  natural  gas. 

Chairman  Flanagan :  Yes,  I  think  you  made  a  very  clear 
statement  all  the  way  through  as  to  how  you  felt.  Now, 
this  morning  you  go  a  little  farther  than  you  did  yesterday 
and  say  that  it  would  be  improper  for  the  Company  to 
borrow  money  to  pay  operating  expenses,  and  you  class 
conversion  costs  as  operating  expenses.  That  is  one  theory. 
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I  am  exploring  it  because  I  don’t  see,  under  those  con¬ 
ditions,  what  the  Company  could  have  done  with  respect 
to  accumulating  $3,000,000  on  a  feasible  basis  in  order 
to  meet  those  expenses. 

Now,  the  short-term  borrowing,  which  I  have  tried  to 
explore,  doesn’t  seem  to  be  the  answer. 

The  Witness:  Possibly  not,  sir. 

Chairman  Flanagan:  Because  in  a  very  short  time  it 
becomes  long-term  borrowing.  That,  you  say,  in  your 
opinion  is  not  a  proper  way  to  finance  these  expenses.  I 
am  trying  to  see  whether  there  is  some  other  way  the  Com¬ 
pany  could  have  done  it,  some  way  that  we  should  tell  thel 
Company  to  do  it.  | 

Mr.  Kirby,  if  at  any  time  you  have  questions  you  thinkj 
might  clarify  this  matter,  don’t  hestitate  to  brin^ 
them  in.  i 

1812  Mr.  E[irby:  We  have  several  questions.  I 

Chairman  Flanagan:  Let’s  have  them  and  se^ 
if  we  can  get  a  little  light  bn  the  subject.  [ 

Bedirect  examination. 

By  Mr.  Kirby: 

Q.  Aren’t  there  certain  uncertainties  for  which  investor^ 
rather  than  customers  should  pay? 

A.  That  is  right,  sir. 

Q.  Therefore,  the  costs  of  obtaining  the  funds  to  pab 
investors’  costs  are  a  matter  for  investors  to  meet  beloy 
the  line  regardless  of  how  the  funds  are  obtained  as  a  rat€|- 
making  matter? 

A.  That  is  right. 

Chairman  Flanagan:  But  was  this  an  uncertainty?  We 
have  testimony  in  the  record  that  one  individual  foresaw 
the  need  of  tWs  ten  or  twelve  years  ago.  Hearings  weije 
held  before  this  Commission  several  years  ago  on  this 
same  problem,  and  nothing  was  done  at  that  time. 

Mr.  Kirby:  It  was  pretty  definitely  established  in  the 
testimony  that  the  Commission  did  not  see  fit  to  go  aloijg 
with  that  suggestion  or  opinion  of  that  particular  pers<^n 
at  that  time,  I  believe.  I 
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Mr.  Harrison:  I  believe  there  bas  been  no  proof  here 
that  any  such  opinion  was  ever  made  to  this  Commission. 
Mr.  Kirby:  Well,  that  settles  the  point,  then.  I 

1813  have  one  more  question  of  Mr.  Macintosh. 

Mr.  Harrison:  I  think  there  is  proof  to  the  con¬ 
trary. 

Mr.  Ortman:  Where  is  it? 

Mr.  Harrison:  In  certain  memoranda  that  have  been 
signed. 

Chairman  Flanagan:  What  is  your  next  question,  Mr. 
Kirbv? 

By  Mr.  Blirby: 

Q.  Mr.  Macintosh,  do  you  object  to  a  utility  being  al¬ 
lowed  to  include  cash  working  capital  in  the  rate  base  if 
it  is  demonstrated  that  investors  and  not  customers  pro¬ 
vide  that  working  cash? 

A.  Not  at  all.  If  investors  provide  it,  I  have  no  objec¬ 
tion  whatever.  If  customers  provide  it,  then  that  is  a  dif¬ 
ferent  matter. 

Chairman  Flanagan:  We  haven’t  raised  the  question  of 
the  inclusion  of  cash  working  capital  in  rate  base.  I  didn’t 
mean  to  raise  that  point  in  this  discussion. 

Mr.  Kirby:  But  the  question  was  suggested  from  Mr. 
Stevens’  questioning  earlier.  I  thought  I  might  clarify 
the  whole  point. 

I  have  no  further  questions. 

Mr.  Stevens:  May  I  ask  one  or  two  more  questions? 
Recross  examination. 

By  Mr.  Stevens: 

1814  Q.  You  have  been  testifying  about  short-term  bor¬ 
rowing,  Mr.  Macintosh.  Have  you  ever  had  occa¬ 
sion  to  work  on  a  short-term  borrowing? 

A.  For  a  utility? 

Q.  For  any  company. 

A.  No,  sir. 

Q.  Have  you  ever  had  occasion  to  work  on  a  long-term 
borrowing? 
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A.  No,  sir. 

Q.  Do  you  know  what  an  S-1  is? 

A.  I  am  not  fully  conversant  with  that. 

Q.  Did  you  ever  hear  of  a  registration  statement? 

A.  Yes,  sir. 

Q.  And  you  have  never  worked  on  any  financial  matter 
for  a  utility  or  an  industrial  company? 

A.  No,  sir. 

Q.  Well,  now,  will  you  tell  me,  other  than  your  experi¬ 
ence  in  reading  the  newspapers,  what  experience  you  have 
that  permits  you  to  come  in  here  and  advise  or  testify  o;a 
a  financial  matter  of  that  kind? 


Mr.  Kirby:  I  object,  Mr.  Commissioner. 

Chairman  Flanagan:  Objection  sustained.  I  think  that 
is  in  the  line  of  argument. 

Mr.  Stevens :  Mr.  Commissioner,  I  am  going  to  move  to 
strike  the  entire  testimony  of  this  witness.  He  has 
1815  come  in  here,  it  seems  to  me,  in  sort  of  a  character 
witness  attitude.  He  is  a  layman  here.  He  can  t 
be  an  expert  by  just  getting  on  the  stand  and  testifying 
in  case  after  case  unless  he  has  had  some  experience.  He 
has  had  no  experience  in  utility  management.  He  has  had 
no  experience  in  finance.  He  has  had  no  experience  in 
rate-making  other  than  in  his  professional  character  of 
testifying  in  case  after  case. 

I  don^t  think  the  testimony  is  qualified,  and  I  move  ^o 
strike  it. 

Chairman  Flanagan:  The  motion  is  denied. 

By  Mr.  Harrison: 

Q.  May  I  ask,  Mr.  Macintosh,  do  you  think  it  is  proper 
to  use  cash  working  capital  to  meet  operating  expenses? 

A.  Do  I  think  it  is  appropriate  to  use  cash  workirg 
capital  to  meet  operating  expenses? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  If  the  investors  furnish  the  cash  working  capita  1, 
are  they  entitled  to  a  return  on  it? 

A.  If  the  investors  provide  it,  yes;  but  if  they  do  not 
provide  it,  they  are  not  entitled  to  a  return  upon  it. 
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Mr.  Harrison:  That  is  all. 

Chairman  Flanagan:  Are  there  any  other  questions! 

Yon  are  excused,  Mr.  Macintosh. 

The  Witness:  Thank  you. 

1816  (Witness  excused.) 

V.  A.  McElfrbsh 

By  Mr.  Harrison: 

Q.  Mr.  McElfresh,  have  you  prepared  an  exhibit  show¬ 
ing  the  information  the  Commission  asked  you  for  which 
is  adjusted  to  reflect  current  and  normal  conditions  and 
further  adjusted  to  reflect  the  estimated  effect  of  the 
substitution  of  a  fifteen-year  period  for  a  ten-year  period 
in  the  future  for  a  conversion  cost,  extraordinary  property 
losses,  and  accelerated  depreciation  of  temporary  produc¬ 
tion  facilities! 

A.  Yes,  sir,  I  have. 

Q.  Is  the  exhibit  which  has  just  been  handed  you  the 
one  that  you  referred  to  in  your  answer? 

A.  Yes,  it  is. 

1817  Mr.  Harrison:  I  ask  that  the  exhibit  be  marked 
for  identification  as  Exhibit  47. 

Chairman  Flanagan :  It  may  be  so  mariced. 

(The  document  referred  to  was  marked  Exhibit  47  for 
identification.) 

By  Mr.  Harrison: 

Q.  Now,  will  you  explain  Exhibit  47,  Mr.  McElfresh? 

A.  First  I  would  like  to  call  attention  to  a  correction 
that  should  be  made.  In  the  third  line  of  the  caption  the 
word  “A’’  preceding  the  words  “Conversion  Costs” 
should  be  stricken. 

Q.  That  is  just  strike  out  the  article  “A”? 

A.  That  is  right. 

Line  1  of  this  exhibit  is  taken  directly  from  line  14  of 
Exhibit  21  which  is  based  on  the  twelve  months  ended 
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May  31,  1949,  after  giving  effect  to  adjustments  to  reflect 
current  and  normal  conditions.  That  shows  that  the  return 
earned  on  that  basis  amounted  to  $1,344,045. 

Line  2  reflects  the  adjustment  requested  by  the  Chair¬ 
man,  namely,  the  substitution  of  a  fifteen-year  period  fo^ 
a  ten-year  period  in  the  amortization  of  conversion  cost^, 
accelerated  depreciation  and  extraordinary  property  losses, 
after  giving  effect  to  the  increase  in  taxes  resulting  frorn 
the  reduction  in  the  charge  for  conversion  costs.  By  reason 
of  the  fact  that  accelerated  depreciation  an 

1818  extraordinary  property  losses  are  not  affected  b 
changes  in  the  amortization  period,  no  adjustment 

of  taxes  has  been  made  for  those  two  items.  The  amoun^ 
of  the  adjustment,  as  I  have  computed  it,  is  $254,592. 

Now,  that  adjustment  was  arrived  at  in  this  manner: 
Take  the  unamortized  balance  at  May  31, 1949  of  all  of  the 
items  in  question,  which,  in  total,  is  $9,076,820.  The  amount 
of  $6,470,920  relates  to  accelerated  depreciation  and 
extraordinary  property  losses.  It  is  also  necessary  to 
break  these  amounts  down  between  the  East  and  West 
station  and  the  Takoma  station  for  allocation  purposes. 

The  next  step  was  the  determination  of  the  annual 
amortization  on  a  ten-year  basis.  The  amortization  started 
January  1,  1948,  so  one  year  and  five  months  has  elapsed. 
That  amount  is  reflected  in  the  unamortized  balance  at: 
May  31,  1949.  We  therefore  determine  what  a  ten-yeat 
amortization  would  require  during  the  next  twelve  raonthsl 
That  in  total  would  amount  to  $1,057,488.  | 

Now  then,  giving  effect  to  the  amortization  that  ha^ 
already  taken  place  on  the  ten-year  basis,  the  next  step 
was  to  determine  what  the  stretching  of  that  period  tb 
fifteen  years  would  require  during  the  next  twelve  months| 
that  is,  over  thirteen  years  and  seven  months  the  spreadj 
ing  of  the  unamortized  balance  as  of  ^lay  31,  1949.  Thaj 
amounts  to  $668,232.  So  that  the  net  reduction  in  a 

1819  future  twelve-month  period,  based  on  the  unamor¬ 
tized  balance  at  May  31,  1949,  would  be  $389,256. 

Now,  that  amount,  as  I  said,  is  in  total  for  conversioii 
costs,  accelerated  depreciation,  and  extraordinary  property 
losses  at  East  and  West  Station.  At  Takoma  Station  the 
conversion  cost  is  a  100  per  cent  D.  C.  item.  The  acJ 
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celerated  depreciation  is  a  system  item  and  must  be 
allocated.  We  have  used  the  allocation  factor  of  31.60 
per  cent  which  has  heretofore  been  explained  in  arriving 
at  the  amount  to  be  allocated  to  the  subsidiary  companies 
or,  rather,  to  the  cost  of  furnishing  gas  to  subsidiary  com¬ 
panies. 

That  factor  was  also  applied  to  the  extraordinary  prop¬ 
erty  loss  incurred  at  East  and  West  Stations.  The  ac¬ 
celerated  depreciation  included  in  the  total  of  $389,256 
amounted  to  $177,264.  The  amount  of  that  allocated  to  the 
furnishing  of  gas  to  subsidiary  companies  was  $56,015, 
leaving  $121,249  applicable  to  the  District. 

The  extraordinary  property  loss  assignable  to  East  and 
West  Station-  were  $98,712.  Thirty-one  per  cent  deducted 
from  that  amounted  to  $67,519.  Those  last  two  items  plus 
the  natural  gas  conversion  costs  in  the  amount  of  $111,756, 
amounted  to  $300,524,  which  gives  the  amount  of  the  reduc¬ 
tion  that  would  result  from  the  substitution  of  a  15-year 
period  for  a  10-year  period  applicable  to  D.  C.  operations. 

The  tax  effect  applies  only  to  the  conversion  costs 
1820  of  $111,756.  District  of  Columbia  taxes  would  be 
increased  by  $5,588,  and  Federal  income  taxes  at  38 
per  cent  or  the  difference  between  the  $111,756  and  the 
$5,588.  It  would  amount  to  $40,344.  So  that  the  total  tax 
effect  is  $45,932. 

That  amount,  deducted  from  the  previously  explained 
$300,524  reduces  it  to  $254,592. 

Commissioner  Lauderdale:  Is  the  increase  in  taxes  due 
to  changing  the  period  from  ten  to  fifteen  years? 

The  Witness:  That  is  right  The  taxes  would  be  in¬ 
creased  by  that  amount  by  reason  of  the  fact  that  you 
have  reduced  an  operating  revenue  deduction  for  tax 
purposes. 

Commissioner  Lauderdale:  That  is  over  a  period  of 
twelve  years  and  seven  months  there  would  be  increased 
taxes  by  reason  of  the  prolongment  of  amortization? 

The  Witness :  Yes,  in  the  amount  of  $45,932. 

Commissioner  Lauderdale:  That  is  Federal  and  D.  C. 
combined? 

The  Witness:  Yes. 
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Commissioner  Lauderdale:  Over  a  period  of  fifteeik 
years,  what  would  that  increase  in  taxes  amount  t<> 
approximately? 

The  Witness:  In  total,  I  think  the  tax  effect  would 
the  same.  I  mean  that  over  the  ten-year  period  or  the 
fifteen-year  period  I  think  they  would  pay  the  same  amoun: 

or  they  would  get  the  benefit  of  the  same  amount  oJ! 
1821  deductions  for  tax  purposes.  It  would  be  just  a 
question  of  when  they  would  get  it ;  that  is  all. 

Now,  line  3  of  the  exhibit  shows  the  adjusted  return 
which  is  merely  the  sum  of  lines  1  and  2. 

Line  4  is  the  weighted  rate  base  which  was  taken  from 
Exhibit  19  applicable  wholly  to  D.  C.  operations.  i 

Line  5  is  the  computed  rate  of  return  that  line  3  will 
produce  in  relation  to  the  rate  base  on  line  4.  A  6  pei* 
cent  return  on  the  rate  base  shown  on  line  4  would  amouni; 
to  $1,934,412.  The  adjusted  return  shown  on  line  3  is  less 
than  a  6  per  cent  return  by  $335,775. 

The  amount  of  increase  in  those  revenues  necessary  to 
produce  an  increase  in  net  operating  income  of  $335,775  is; 
shown  on  line  8  in  the  amount  of  $593,830. 

Now,  I  might  add  that  a  $900,000  increase  in  gross; 
revenues,  after  giving  effect  to  this  adjustment,  would 
produce  an  adjusted  return  of  $2,107,533,  or  a  return  oi 
6.54  per  cent.  | 

By  Mr.  Harrison: 


Q.  Mr.  McElfresh,  will  you  state  what  percentage  you 
used  in  allocating  your  extraordinary  property  losses?  J 
A.  Yes.  That  was  31.60  per  cent  for  the  accelerated 
depreciation  and  for  the  extraordinary  property  loss  on 
East  and  West  Stations.  The  extraordinary  property  lossj 
on  Takoma  Station  is  allocated  100  per  cent  to  the  outsidej 
That  was  not  included  in  the  amount  that  I  read  intc 
1822  the  record  which  aggregated  the  adjustment,  prior 
to  taxes,  of  $300,524. 

Q.  This  exhibit  was  prepared  since  the  request  was  made: 
vesterdav?  , 

«r  V 

A.  Yes,  sir.  | 

Q.  You  had  not  prepared  such  a  study  in  advance  o^ 
that  time?  i 
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A.  I  had  not. 

Q.  Is  it  possible  that  you  have  used  the  wrong:  factor 
there  in  making  your  allocation? 

A.  Yes,  I  see  it  now,  Mr.  Harrison.  In  the  case  of 
extraordinary  property  loss,  I  have  been  inconsistent. 
Because  of  what  we  have  used  in  connection  6-ith  that  item 
on  our  previous  exhibits,  that  should  have  been  based  on 
the  test  year  ended  June  30,  1946. 

Mr.  Harrison:  If  the  Commission  please,  this  exhibit 
was  prepared  in  haste  overnight  without  having  sufficient 
time  to  study  it  in  advance.  It  is  apparent  from  Mr. 
McElfresh’s  statement  that  a  wrong  factor  was  used  in 
making  that  allocation. 

The  Witness :  I  will  submit  a  corrected  exhibit. 

By  Mr.  Harrison: 

Q.  Otherwise  the  principle  will  stand  as  you  have  it 
here? 

A.  It  would  stand. 

Q.  Referring  to  Line  3,  Mr.  McElfresh,  the 
1823  adjusted  return  there  shown  on  Exhibit  47  would 
be  comparable,  on  the  fifteen-year  conversion  period 
basis,  to  the  amount  on  line  1,  which  is  the  same  as  line  14, 
Exhibit  21? 

In  other  words,  line  3  is  the  comparable  figure  to  line  14, 
Exhibit  21? 

A.  Line  1  was  taken  directly  from  line  14  of  Exhibit  21. 
Line  3  is  after  further  adjustment  to  give  effect  to  the  use 
of  a  fifteen-year  period. 

Q.  That  is  a  comparable  figure  to  a  fifteen-year  conver¬ 
sion  period  instead  of  a  ten-year  conversion  period? 

A.  That  is  right,  after  we  make  the  correction  on  the 
allocation  factor  for  the  extraordinary  property  loss. 

Mr.  Harrison :  If  the  Commission  please,  I  ask  that  the 
witness  be  permitted  to  either  correct  the  exhibit  or  make 
up  a  new  one  showing  the  correct  allocation  factor  showing 
extraordinary  property  losses. 

Chairman  Flanagan:  Very  well. 

Mr.  McElfresh,  this  Exhibit  47  for  identification  shows 
that  it  includes  your  estimate  of  the  adjustments  necessary 
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to  reflect  normal  and  winter  weather  conditions ;  is  that 
right? 

The  Witness :  That  is  so,  sir. 

Chairman  Flanagan:  The  amount  of  that  adjustment  in 
operating  revenues,  as  shown  on  Exhibit  No.  21,  was  | 

$273,344?  i 

1824  The  Witness :  That  is  right. 

Chairman  Flanagan :  To  the  extent  that  normal  or 
average  conditions  are  encountered,  the  estimated  return 
shown  on  Exhibit  47  would  not  be  realized;  is  that  true? 

The  Witness:  That  is  right.  That  is  under  the  as¬ 
sumption  that  static  conditions  will  prevail. 

Chairman  Flanagan:  So  that  your  deficiency  under  a 
rate  of  return  of  6  per  cent  is  predicated  on  this  Company 
experiencing  what  you  have  estimated  to  be  average,  that 
is,  tw’enty-year  average  temperature  conditions  during  the 
ensuing  heating  season  ? 

The  Witness:  The  estimate  is  the  Company’s  estimate, 
which  w’e  have  checked  substantially  and  agreed  with. 

Chairman  Flanagan:  You  have  used  it? 

The  Witness :  I  have  used  that  in  this  computation ;  that 
is  correct,  sir. 

Chairman  Flanagan:  I  have  no  further  questions. 

Are  there  any  other  questions  of  Mr.  McElfresh? 

Mr.  Kirby:  I  would  like  to  ask  one  clarifying  question 
about  Exhibit  47  for  identification. 

By  Mr.  Kirby: 

Q.  Mr.  McElfresh,  does  your  Exhibit  47  for  identification 
reflect  the  inclusion  in  rate  base,  line  4,  of  conversion  costs, 
and  plant  removed  from  service  in  East  Plant? 

A.  Yes,  exactly  as  shown  on  Exhibit  19. 

1825  Mr.  Kirby :  Thank  you. 

By  Mr.  Ortman: 

Q.  What  is  the  difference  between  the  static  weather 
conditions  and  normal  weather  conditions? 

A.  Static? 

Q.  I  understood  you  to  say  that  you  made  a  distinction 
in  your  testimony  a  few  moments  ago.  I  think  you  said 
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that  this  was  based  on  normal  conditions,  and  you  went 
on,  I  believe,  and  said  that  if  the  static  conditions  prevail, 
this  would  not  be  a  proper  return. 

A.  I  didn’t  refer  to  static  conditions  in  connection  with 
the  weather,  Mr.  Ortman.  What  I  referred  to  was  the 
assumption  that  static  conditions  would  prevail  as  to  price 
levels,  customer  sales,  and  so  forth. 

Q.  What  is  the  normal  temperature  that  you  have  used 
as  a  guide  in  preparing  this  exhibit? 

A.  I  don’t  have  those  figures  before  me,  Mr.  Ortman. 
They  were  a  twenty-year  average. 

Q.  You  are  not  considering  the  year  1948  as  having  any¬ 
thing  to  do  with  normal  weather  conditions? 

A.  Are  you  there  talking  about  the  calendar  year  or  the 
heating  year? 

Q.  The  heating  year,  1948-1949. 

A.  1948-1949  was  an  abnormally  low  year  as  far  as  tem¬ 
peratures  were  concerned.  That  is  the  purpose  of 
1826  this  adjustment. 

Q.  You  are  not  prepared  now  to  roughly  estimate 
the  difference  in  this  exhibit  by  changing  the  factor  that 
you  use? 

A.  It  wouldn’t  be  too  substantial. 

Redirect  examination. 

By  Mr.  Harrison : 

Q.  Mr.  McElfresh,  I  wonder  if  you  could  give  the 
mechanics  of  making  this  correction  without  giving  the  fig¬ 
ures  at  this  time  and  then  substitute  the  figures  after  you 
have  made  the  computation. 

A.  The  factor  which  should  be  used  is  23.31  per  cent. 
That  factor  should  be  applied  to  $98,712  instead  of  31.60. 

Q.  You  mean  instead  of  the  factor  of  31.60? 

A.  That  is  right.  In  other  words,  it  will  be  8.29  per 
cent  of  $98,712,  which  would  be  added  to  the  $300,524  which 
I  have  heretofore  explained.  That,  of  course,  would  have 
an  effect  upon  the  taxes  and  on  the  resulting  amount. 

Q.  Did  you  say  it  would  or  would  not  have  an  effect  upon 
the  taxes? 

A.  I  am  sorry ;  it  will  not  have  an  effect  on  the  taxes. 
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Q.  That  is  what  you  stated  in  your  original  testimony; 
that  is,  that  it  would  not  have  any  effect  on  the  taxes? 

A.  That  is  right. 

I  think  I  can  compute  it  right  here.  The  $300,524  should 
be  increased  to  $308,707. 

1827  Colonel  Whitesell:  Where  is  that  fi^re? 

The  Witness:  It  is  not  on  the  exhibit,  Mr.  Com¬ 
missioner.  It  is  the  figure  that  I  explained  as  the  total 
difference  after  the  allocation.  The  figure  appearing  on 
the  exhibit  of  $254,592  should  be  $262,775. 

Of  course,  that  would  affect  line  3  by  the  difference  of 
$8,183  and  it  would  have  an  effect  upon  the  rate  of  return 
and  upon  the  deficiency  and  the  increase  in  gross  necessary. 
I  will  supply  all  of  those  figures  for  the  record. 

Mr.  Harrison :  Mr.  McElfresh  is  offered  for  examination 
at  this  time  on  this  exhibit. 

If  counsel  prefer,  Mr.  McElfresh  will  prepare  a  corrected 
exhibit  which  I  ask  now  be  marked  as  Exhibit  47-A. 

Chairman  Flanagan;  It  may  be  so  marked. 

(The  document  referred  to,  when  prepared,  will  be 
marked  Exhibit  47-A  for  identification.) 

Mr.  Harrison:  Counsel  may  then  cross  examine  further 
although  the  principle  is  the  same,  irrespective  of  the  cor¬ 
rections.  Is  that  not  so,  Mr.  McElfresh? 

The  Witness :  That  is  right. 

Chairman  Flanagan;  Obviously,  the  percentage  change 
will  be  insignificant. 

The  Witness :  Yes,  I  think  it  would  be. 

Chairman  Flanagan :  Are  there  any  other  ques¬ 
tions? 

Mr.  Kirby ;  I  have  one  more  question. 

1828  Recross-examination. 

By  Mr.  Kirby; 

Q.  On  your  Exhibit  No.  47  for  identification,  I  notice  your 
figure  of  $593,830  appearing  on  line  8.  That  figure  takes 
into  consideration  the  normal  weather  conditions,  but  does 
not  include  it  in  the  rate  base,  that  is,  the  rate  base  is  not 
adjusted. 
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A.  For  normal  weather  conditions? 

Q.  The  rate  base  is  not  adjusted  to  exclude  certain  things 
which  Mr.  Macintosh  excluded  on  his  Exhibit  No.  33  ? 

A.  No,  it  is  not.  It  is  the  same  rate  base  that  I  used 
in  Exhibit  21,  that  I  developed  on  Exhibit  21. 

Q.  So  that  Mr.  Macintosh’s  Exhibit  33  for  identification, 
line  5,  shows  an  indicated  rate  increase  of  $546,210,  ad¬ 
justed  for  rate  base  but  not  for  weather  conditions? 

A.  That  is  right. 

1829  By  Mr.  Blirby : 

Q.  Mr.  McElfresh,  will  you  please  refer  me  to  a  published 
formulation  of  the  theory  that  you  errpouse  as  the  invest¬ 
ment  theory  of  rate  regulation  as  applied  to  property  aban¬ 
doned  due  to  extraordinarv  obsolescence? 

•> 

A.  I  couldn’t  do  that,  sir. 

Q.  Did  you  participate  in  the  formulation  and  develop¬ 
ment  of  that  phase  of  the  theory  or  did  you  merely  accept 
it  and  adopt  it  after  others  have  developed  it  and  thought 
it  out? 

A.  I  would  certainly  say  that  that  has  been  my  con- 

1830  cept  of  the  investment  theory  for  a  considerable  num¬ 
ber  of  years. 

Q.  In  either  event,  however,  in  the  past,  did  you  consider 
and  review  in  your  mind  the  relationship  of  that  phase  of 
the  theory  to  all  aspects  and  elements  of  rate  regulation? 

A.  I  think  so,  sir. 

Q.  How  did  the  adoption  or  the  use  of  this  theory  of  rate 
regulation,  as  you  understand  it,  affect  the  determination 
of  the  depreciation  accruals? 

In  other  words,  assume  two  identical  utilities,  one  sub¬ 
ject  to  this  theory  of  yours  and  the  other  not.  Would  each 
of  these  utilities  accrue  the  same  annual  depreciation  ex¬ 
pense,  or  would  the  annual  depreciation  accrual  be  more 
or  less  for  the  utility  regulated  under  your  theory? 

Mr.  Harrison :  May  I  ask  whether  those  two  utilities  are 
regulated  by  the  same  regulatory  body  or  by  different  regu¬ 
latory  bodies? 

Mr.  Kirby:  The  same  body,  everything  being  equal. 
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The  Witness:  I  don’t  see  why  the  same  regulatory  body 
would  use  two  diiferent  theories  on  two  different  companies. 

By  Mr.  Kirby : 

Q.  The  purpose  of  this  question,  Mr.  McElfresh,  is  only 
to  try  to  test  the  theory  that  you  have  presented  to  us  yes¬ 
terday  with  respect  to  the  abandoned  property  ele- 

1831  ment  of  that  theory,  so  I  think  we  will  have  to  get 
away  from  the  question  of  one  Utility  Commission 

would  differ  or  not,  if  you  will,  please. 

Commissioner  Lauderdale:  Let  me  have  that  question 
again,  please. 

Mr.  Kirby :  With  respect  to  an  abandoned  plant,  it  would 
be  treated  just  as  Mr.  Macintosh  has  treated  it  in  his 
exhibits. 

The  Witness:  I  am  sorry,  but  I  don’t  really  understand 
your  question,  as  to  the  effect  on  depreciation  of  one  utility 
under  this  theory  as  opposed  to  a  second  utility  under  an¬ 
other  theory,  the  other  theory  being  the  elimination  of  these 
two  items  from  the  rate  base.  I  don’t  know  exactly  what 
'  that  theory  is. 

If  you  would  define  that  a  little  more  clearly,  I  may  be 
able  to  answer. 

By  Mr.  Kirby : 

Q.  In  one  theory,  just  as  you  did,  that  is  permitted  in 
the  rate  base,  that  is,  the  abandoned  property.  In  the  other 
theory,  the  theory  that  Mr.  Macintosh  used,  the  abandoned 
property  was  completely  removed  from  the  rate  base. 

Mr.  Harrison:  And  charged  against  investment. 

Mr.  Kirby:  That  is  correct. 

Chairman  Flanagan :  Are  you  inquiring  about  the  period 
leading  up  to  the  time  when  the  property  is  aban- 

1832  doned,  Mr.  Kirby? 

Mr.  Kirby :  Yes,  that  is  correct,  sir. 

The  Witness :  Do  you  assume  that  the  accruals  have  been 
identical  up  to  the  date  of  abandonment? 

Mr.  Kirby:  No,  the  companies  determine  what  the  ac¬ 
cruals  would  be. 

The  Witness:  During  what  period? 
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Mr.  Blirby:  During  the  period  leading  up  to  the  aban- 
doutnent; 

Commissioner  Lauderdale :  I  don  ^t  follow  that,  Mr.  Kirby. 

I  wonder  if  you  could  state  that  question  in  another  way? 

Mr.  Kitby:  Let^s  take  the  two  theories  of  property  aban-  ' 
doned.  ' 

Commissioner  Lauderdale:  Can  we  use  Mr.  Macintoshes  ' 
theory  and  Mr.  McElfreshes  theory? 

Mr.  Kirby :  That  is  very  good.  ' 

Commissioner  Lauderdale :  You  watit  the  witness  to  point 
out  to  yqu  the  difference  in  afecrual  rate  ? 

Mr.  Kirby :  That  is  right,  that  would  or  would  not  result 
from  the  application  of  Mr.  McElfresh’s  theory  as  opposed 
to  the  theory  that  Mr.  Macintosh  has  put  in  during  the  pre¬ 
liminary  phases  leading  up  to  the  actual  abandonment  of 
the  property. 

The  Witness :  I  think  I  ean  answer  the  question  in  ' 
1833  this  way  i  Under  Mn  Macintosh’s  theory,  as  I  see  it, 
recognition  of  the  abandonment  should  have  been 
given  effect  in  fixing  depreciation  rates  some  time  during 
the  past.  If  that  be  done,  then  there  would  have  been  nO 
extraordinary  property  loss  to  account  for ;  but  that  wasn’t 
done.  That  is  my  reason  for  saying  that  since  the  capital 
invested  in  this  property  has  not  been  fully  recovered,  it  is  ' 
now  proper  and  equitable  to  permit  recovery  of  it.  ' 

By  Mr.  Kirby : 

Q.  Would  the  adoption  of  your  theory  affect  the  deter¬ 
mination  of  what  is  a  fair  rate  of  return?  Would  it  act  to 
increase  or  decrease  the  fair  rate  of  return  necessary? 

A.  During  what  period? 

Q.  Again  during  the  same  period  and  as  compared  to 
the  Macintosh  theory. 

Mr.  Harrison :  Are  you  talking  about  the  rate  of  return  ' 
itself  or  the  return? 

Mi*.  Kirby:  I  am  talking  about  the  rate  of  return. 

The  Witness:  Are  you  speaking  of  the  rate  of  return  ' 
earned  or  what  should  be  the  reasonable  rate  of  return? 
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By  Mr.  Kirby : 

Q.  The  rate  of  return  to  be  earned ;  the  reasonable  rate  of 
return. 

A.  The  rate  of  return  on  it,  under  Mr.  Macintosh’s 
theory,  if  depreciation  had  been  accrued  during  a 
1834  period  sufficient  to  recover  this  loss,  obviously  all 
other  conditions  being  equal,  that  is,  the  return  earned 
would  have  been  substantially  less.  By  that  token,  it  would 
probably  in  this  instance,  where  the  sliding  scale  was  in 
effect,  have  necessitated  further  increases  in  rates. 

1834  Q.  Well,  now,  I  think  my  question  wasn’t  clear. 

Will  you  picture  a  situation  where  a  Commission 

has  a  rate  case  before  it  and  is  setting  a  fair  rate  of  return 
and  then  apply  the  two  theories,  your  theory  and  Mr.  Mac¬ 
intosh’s  theory,  and  tell  me  whether  they  would  or  would 
not  influence  the  Commission  in  determining  what  is  a 
fair  rate  of  return! 

A.  I  would  say  this:  that  if  you  lessen  your  rate  base 
to  the  extent  that  Mr.  Macintosh  has,  certainly  the  capital 
costs  of  the  business  have  to  be  met,  and  with  that  lower 
rate  base  you  would  have  to  provide  a  higher  rate  of  return 
than  vou  would  on  a  strict  investment  basis. 

Q.  Now,  under  your  theory,  any  abandonment  of  plant 
because  no  longer  used  or  useful,  for  whatever  reason  it 
becomes  obsolete,  must  be  fully  paid  for  by  the  customers, 
both  by  amortization  of  the  undepreciated  portion  of  the 
item  after  the  removal  from  service  and  by  a  return  on 
that  portion  of  the  plant  no  longer  useful  until  fully  repaid 
by  such  amortization  charges;  is  that  correct! 

A.  No,  that  is  not  correct,  Mr.  Kirby.  It  would 

1835  only  apply  in  unusual  circumstances  such  as  we  have 
here. 

There  are  many  items  of  property  that  are  retired  be¬ 
fore  they  have  lived  their  estimated  useful  life,  and  there¬ 
fore  the  capital  invested  in  those  items  has  not  been  com¬ 
pletely  recovered. 

But  it  would,  of  course,  be  impractical  to  account  for 
each  item  in  that  manner. 

It  is  only  where  you  encounter  substantial  items  of  that 
character  that  I  think  the  use  of  extraordinary  property 
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losses  is  justified  and  the  amortization  of  that  unrecovered 
loss  is  justified. 

Ordinary  items  of  that  character  can  be  charged  to 
reserve ;  and  with  periodic  studies  of  your  reserve  require¬ 
ment,  an  adjustment  of  the  accrual  rate  will  take  care  of 
that  matter. 

1839  By  Mr.  Kirby : 

Q.  Now%  Mr.  McElfresh,  if  you  would  assume  the  electric 
business,  we  will  approach  it  from  this  angle.  Assume  that 
atomic  energy  is  so  developed  in  the  next  year  that  by  1950 
all  the  coal  burning  equipment  and  boiler  plant  of  an  elec¬ 
tric  utility  becomes  obsolete.  The  atomic  plant  would  pro¬ 
duce  power  at  a  fraction  of  that  cost.  Would  you  recom¬ 
mend  that  all  that  coal  and  boiler  plant  be  kept  in  the 
rate  base  and  a  return  allowed  on  it  until  it  is  fully  amor¬ 
tized  by  charges  to  operating  expenses? 

A.  To  the  extent  that  it  has  not  been  depreciated  as  of 
the  date  of  abandonment,  yes.  That  would  be  one  of  the 
costs  that  would  be  paid  for  by  the  consumers  for  the  lower 
costs  obtainable  through  the  use  of  atomic  energy. 

Chairman  Flanagan :  You  might  notify  the  Electric  com¬ 
pany  at  this  point  that  this  answer  may  be  subject  to 
qualifications  when  those  conditions  arise. 

The  Witness :  That  would  be  my  recommendation,  sir. 

Mr.  Harrison:  I  would  like  to  state  for  the  staff  that 
the  staff  can  not  foresee  with  anv  definiteness  of  conclu- 
sion  that  there  is  going  to  be  such  a  change  either  in  gas  or 
electricity  within  the  foreseeable  future. 

1840  By  Mr.  Kirby : 

Q.  Now,  Mr.  McElfresh,  these  questions  are  attempted 
to  bring  forth  and  explore  the  theory  that  you  have  given 
us,  and  that  is  the  purpose.  Some  of  these  questions  might 
appear  light  or  otherwise,  but  they  are  definitely  phrased 
for  a  particular  purpose.  Now,  if  you  please,  we  will  as¬ 
sume  for  some  reason  that  the  population  of  Washington 
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should  begin  to  dwindle  and  decrease,  so  that  the  demand 
for  gas  decreased  materially,  with  the  result  that  a  largp 
portion  of  the  distribution  plant  of  the  Company  becamjs 
obsolete  and  no  longer  used  in  the  rendition  of  that  servic^, 

Would  you,  under  your  theory,  include  all  that  plant  in 
the  rate  base  and  allow  return  on  it  until  the  plant  is  fully 
amortized? 

A.  Yes,  sir. 

Q.  Are  there  any  circumstances  that  you  can  imaging 
under  which  your  theory  would  not  allow  a  utility  to  rcr 
cover  its  investment  in  abandoned  plant;  that  is,  recoveij* 
both  in  amortization  expenses  above  the  line  and  a  return 
on  the  unamortized  portion  below  the  line?  That  is,  as¬ 
suming  major  changes,  too. 

A.  Of  course,  you  understand  conditions  might  arise, 
such  as  the  one  you  just  mentioned,  where  it  would  not  be 
possible  for  the  Company  to  recoup  its  investment.  That  i^ 
one  of  the  risks  which  I  think  is  compensated  for  ii^ 
1841  the  rate  of  return  allowed  on  the  common  stoc' 
equity.  When  that  condition  does  arise,  then  i 
may  not  be  possible,  although  I  still  think  it  would  be  equit 
able  if  it  were  possible,  to  allow  a  company  a  return  o 
items  of  that  kind.  j 

Mr.  Stevens:  You  mean  the  cost  of  service  might  be  so! 
high  that  it  could  not  longer  compete? 

The  AVitness :  That  is  right.  That  is  the  risk  of  business 
which  I  think  is  compensated  for  in  the  higher  return  on 
equity  capital  above  a  pure  interest  cost. 

By  Mr.  Kirby: 


Q.  Now  I  would  like  to  consider  for  a  moment  the  effect 
or  relationship  between  your  theory  and  fair  rate  of  return. 
You  stated  yesterday  that  you  have  on  past  occasions 
testified  to  what  a  fair  rate  of  return  to  this  Company  was ; 
is  that  correct  ? 

A.  That  is  colrect. 

Q.  In  the  determination  of  fair  rate  of  return,  do  you 
consider  the  hazards  and  uncertainties  in  the  particular 
utility? 
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Mr.  Harrison:  I  submit,  if  the  Commission  please,  that 
this  is  not  responsive  to  any  direct  testimony. 

Mr.  Kirby:  If  the  Commission  please,  these  are  certain 
questions  which  are  preliminary  and  leading  up  to  the  direct 
questions  which  we  will  now  ask. 

Chairman  Flanagan:  You  have  a  question  now  to  ask? 

Mr.  Kirby:  Yes. 

1842  By  Mr.  Kirby: 

Q.  Isn’t  it  a  fact,  Mr.  McElfresh,  that  you  consider  a 
higher  earnings  requirement  on  the  common  stock  than  on 
bonds,  because  the  equity  on  investment  is  subject  to 
greater  business  hazards  than  the  bond  investment? 

A.  Yes. 

Q.  Now,  assuming  continuous  and  effective  regulation — 
and  I  think  you  will  assume  it  in  the  case  of  this  Commis¬ 
sion — what  hazards  are  left  for  the  Washington  Gas  Light 
Company,  and  particularly  its  stockholders,  to  bear  under 
your  unrecovered  investment  theory,  under  which  abandon¬ 
ment  of  plant  for  whatever  reason  is  charged  against 
customers  both  in  the  wav  of  amortization  and  return  on 
the  unamortized  plant? 

A.  I  think  you  have  cited  some  of  the  reasons,  Mr.  Kirby, 
in  a  possible  decrease  in  population,  or  the  development 
of  some  new  type  of  gas. 

I  can’t  conceive  of  just  what  that  would  be.  But  those 
might  be  some  of  the  reasons. 

Q.  If  I  understood  your  testimony  correctly,  Mr.  Mc¬ 
Elfresh,  as  to  those  reasons,  you  said  that  you  would 
charge  it  against  the  customers  of  the  District  of  Columbia 
in  those  instances? 

A.  Yes,  but  I  also  stated  that  it  might  be  that  the  rates 
which  would  have  to  be  charged  to  achieve  that  result  would 
be  so  high  that  it  would  put  the  company  in  at  least 

1843  an  unfavorable  competitive  position  and  maybe  put 
them  out  of  business  entirely.  That  is  one  of  the 

risks,  and  the  major  risk. 

Mr.  Harrison:  Risk  for  whom,  Mr.  McElfresh? 

The  Witness :  Of  the  equity  holders,  the  equity  investors 
of  the  Company. 


'  By  Mr.  Kirby:  j 

Q.  Under  your  theory,  Mr.  McElfresh,  when  one  of  thescj 
hazards  comes  to  pass,  do  you  believe  that  the  people  who 
pay  these  insurance  premiums  should  make  good  the  effec¬ 
tive  of  the  hazard  by  paying  special  amortization  charges 
at  a  return  on  abandoned  property  to  amortize  it?  Is 
that  your  theory? 

Mr.  Harrison:  Just  a  moment.  What  insurance  pre¬ 
miums  are  involved  here,  Mr.  IQrby? 

Mr.  ICirby:  I  will  ask  the  question  and  then  clarify  it. 

By  Mr.  Kirby: 

Q.  Mr.  McElfresh,  isn’t  it  true  that  a  rate  of  return 
in  the  neighborhood  of  5%  to  6  per  cent  for  a  gas  company 
is  in  the  nature  of  an  insurance  premium  paid  by  the  custo¬ 
mers  to  pay  the  company  for  taking  the  business  risks  in¬ 
volved  in  providing  gas  ? 

A.  I  never  looked  at  it  in  the  light  of  an  insurance  pre¬ 
mium. 

Q.  Well,  would  you  consider  it  in  that  light? 

1844  Mr.  Harrison:  You  mean  by  that,  the  return  on 
investment,  Mr.  Kirby,  is  an  insurance  premium? 

Mr.  Kirby:  It  is  an  insurance  premium  against  the 
hazards.  That  is  correct. 

The  Witness:  I  can  not  conceive  of  it  as  an  insurance 
premium. 

By  Mr.  Kirby: 

Q.  Let  us  carry  it  to  another  question,  then,  Mr.  Mc¬ 
Elfresh — 

Mr.  Stevens:  Could  I  ask  a  question,  there,  Mr.  Kirby, 
while  we  are  on  this  rate  of  return,  to  clear  that  up? 

Mr.  Kirby :  Yes,  certainly. 

Mr.  Stevens:  Mr.  McElfresh,  wasn’t  your  testimony  on 
rate  of  return  based  largely  on  the  actual  cost  of  capital  of 
the  Company? 

The  Witness :  On  the  actual  cost  of  the  debt  capital  and 
preferred  stock  capital  and  a  judgment  figure  on  a  reason- 
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able  rate  of  return  for  the  common  stock  equity,  which  in 
turn  was  premised  on  the  investor  appraisal  of  common 
stocks  of  this  company  and  other  comparable  companies. 

Mr.  Stevens:  In  other  words,  yours  was  an  empirical 
approach,  an  experience  approach,  the  experience  of  the 
Company  in  approaching  its  investors  of  all  classes  ? 

The  Witness :  Yes,  I  think  you  might  describe  it  as  that. 

1845  By  Mr.  Kirby: 

Q.  Mr.  McElfresh,  isn’t  the  cost  of  capital  on  the  his¬ 
torical  basis  founded  upon  the  hazards  of  the  business? 

A.  Well,  I  think  that  is  measured  by  the  investor’s  ap¬ 
praisal  of  the  equity  securities. 

Q.  Isn’t  your  theory  an  exact  counterpart  of  this  situa¬ 
tion:  A  man  pays  auto  insurance  premiums  so  that  the 
auto  insurance  company  will  repair  his  car  in  case  it  is 
wrecked.  But  if  and  when  the  wreck  occurs,  your  theory 
suggest  that  he  ought  to  pay  the  repair  costs  himself,  so 
as  to  be  fair  to  the  stockholders  of  the  insurance  company. 

Isn’t  that  your  theory? 

A.  No,  sir. 

Q.  Under  your  understanding  of  your  theory,  gas  plant 
which  has  become  obsolete  and  is  removed  from  service 
due  to  the  advent  of  natural  gas  should  continue  to  earn 
a  return  until  completely  amortized  by  charges  to  operat¬ 
ing  expenses.  Is  that  correct? 

Mr.  Harrison :  The  whole  gas  plant,  or  that  part  of  the 
cost  unrecovered,  Mr.  Kirby? 

Mr.  Kirby:  The  part  unrecovered. 

The  Witness:  Yes,  I  think  that  is  one  of  the  costs  of 
the  changeover  which  is  properly  home  by  the  customer 
in  payment  for  the  benefits  that  he  received. 

By  Mr.  Kirby: 

1846  Q.  Now,  just  one  last  assumption.  Assume  that  the 
cost  of  electricity  becomes  so  low  that  people  no 

longer  use  gas  for  any  purpose  at  any  price.  Would  you, 
under  your  theory,  add  the  unrecovered  investment  in  gas 
plant  to  the  rate  base  of  the  electric  utility,  so  that  custo- 
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mers  continue  to  pay  a  return  on  the  completely  abandon^ 
gas  plant  until  it  is  amortized  by  charges  against  the  elec¬ 
tric  customers? 

A.  That  question  is  absurd  on  its  face,  Mr.  Kirby. 

Q.  But  would  you  answer  the  question  on  your  theoi|y, 
please  ? 
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Mr.  Harrison;  I  submit,  if  the  Commission  please, 
it  is  so  speculative  and  conjectural  and  without  bai 
or  foundation  in  fact,  that  it  is  not  susceptible  of  a  logic^ 
sensible  answer. 

Chairman  Flanagan :  I  think  the  witness  can  answer 
question. 

The  Witness:  I  would  like  to  say  that  there  is  no  re 
tionship  of  the  investment  in  gas  facilities  to  the  inve 
ment  made  in  electric  facilities.  They  are  two  groups 
investors.  Some  of  them  may  be  the  same,  but  as  investoifi 
they  are  separate  entities. 

By  Mr.  Kirby : 

Q.  What  would  you  do?  You  would  just  write  it  off 
to  the  gas  investors;  is  that  correct? 

A.  That  is  the  risk  which  they  incur,  and  for  whi(;h 
1847  they  are  compensated  in  a  higher  rate  of  return  on 
their  equity  capital.  That  is  the  risk  that  I  am  talk¬ 
ing  about. 

Q.  Then  if  a  plant  becomes  one  hundred  per  cent  obso¬ 
lete,  your  theory  would  call  it  an  investors’  loss,  but  any¬ 
thing  short  of  one  hundred  per  cent  obsolescence,  and 
the  extent  possible,  you  would  charge  against  customers  <j)f 
the  service ;  is  that  correct? 

A.  To  the  extent  possible. 


1891  Mr.  Stevens:  May  I  say  this,  Mr.  Chairman: 

would  like  to  ask  the  Commission  to  make  an  excep¬ 
tion  at  this  time  and  depart  from  what  has  been  its  normal 
procedure  in  these  matters  of  entering  an  Order  or,  rather, 
handing  down  an  opinion  as  to  what  the  rate  increase  or 
decrease  should  be  and  then  directing  the  Company  to  fi|le 
rates  to  implement  that  increase  or  decrease. 
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A  great  deal  of  time  has  been  consumed  in  these  hear¬ 
ings,  mnch  more  than  the  Gas  company  had  any  idea  wonld 
be  taken.  We  are  now  about  two  months  after  the  opening 
of  the  hearings ;  and  we  think  that,  in  the  interest  of  bring¬ 
ing  the  matters  in  question  promptly  to  your  attention,  it 
would  be  desirable  at  this  time  for  us  to  introduce  in 

1892  evidence  a  rate  schedule  or  schedules  designed  to 
implement  the  requested  rate  increase  of  $900,000. 

If  your  Honors  should  decide  that  that  increase  should 
be  reduced  or  increased,  the  rate  structures  proposed  are 
of  such  nature  that  they  can  be  easily  adjusted  to  your 
decision. 

With  your  indulgence,  we  should  like  to  introduce  the 
proposed  rate  schedules  at  this  time  and  put  a  witness  on 
the  stand  to  explain  them. 

Mr.  Harrison:  May  I  ask  Mr.  Stevens  a  question.  If 
the  Commission  should  find  a  greater  or  lesser  amount 
than  the  Company  is  requesting,  do  you  indicate  by  your 
statement  that  the  pattern  of  the  schedule  would  be  the 
same  in  either  event  as  the  proposed  schedule? 

Mr.  Stevens :  We  believe  so,  Mr.  Harrison.  It  is  the  pat¬ 
tern  of  the  schedule,  I  think,  that  we  would  like  to  discuss 
and  have  before  the  Commission  for  its  consideration. 

Mr.  Harrison:  So  far  as  the  rate  structure  itself  would 
be  concerned,  there  would  be  no  departure  from  the  prin¬ 
ciple  established  in  the  proposed  schedule? 

Mr.  Stevens:  We  believe  so,  Mr.  Harrison. 

Mr.  Ortman :  Do  I  understand  that  counsel  is  asking  for 
a  ruling  on  the  original  request  before  you  propose  to  sub¬ 
mit  rates? 

My  understanding  of  the  original  request  was  that 

1893  it  was  for  an  order  to  authorize  a  certain  increase, 
and  that  then  you  would  submit  rates. 

Mr.  Berry:  We  are  merely  asking  for  apthority  to  go 
ahead. 

Mr.  Ortman:  You  are  now  asking  for  authority  to  go 
ahead  with  the  filing  of  the  rates? 

Mr.  Stevens:  We  are  stating  that,  with  the  indulgence 
of  the  Commissiou,  we  are  going  to  offer  rate  schedules  at 
this  time. 
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Mr.  Ortman:  Is  that  all  you  are  asking  at  this  point?! 

Mr.  Stevens :  That  is  what  we  are  stating  we  are  going 
to  do  unless  the  Commission  feels  that  we  should  not  do 
so  at  this  time. 

Mr.  Ortman :  May  it  please  the  Commission,  if  the  Com¬ 
pany  proposes  to  introduce  its  rates  at  this  time,  it  is  our 
position  that  it  would  be  required  to  comply  with  the  Public 
Utility  Act  for  the  District  of  Columbia,  particularly  Sec¬ 
tion  43-327  of  the  1940  Code,  Paragraph  28  of  the  Act, 
which  reads,  ‘‘No  change  shall  thereafter  be  made  in  any 
schedule,  including  schedules  of  joint  rates,  except  up(^n 
ten  days’  notice  to  the  Commission,  and  all  such  changes 
shall  be  plainly  indicated  upon  existing  schedules,  or  b|y 
filing  new  schedules  in  lieu  thereof,  ten  days  prior  to  tl^e 
time  the  same  are  to  take  effect,  provided  that  the 
1894  Commission,  upon  application  of  any  public  utility, 
may  prescribe  a  less  time  within  which  a  reduction 
mav  be  made.” 

Also  in  connection  with  the  same  subject  matter,  the  Dis;- 
trict  of  Columbia  Code,  Section  43-410,  Paragraph  40  of 
the  Act,  on  page  18,  reads,  “That  the  Commission  shajl 
give  the  public  utility  and  the  complainant,  if  any,  ten 
days’  notice  of  the  time  and  place  when  and  where  such 
hearing  and  investigation  will  be  held  and  such  matters 
considered  and  determined.  Both  the  public  utility  and  the 
complainant  shall  be  entitled  to  be  heard  and  shall  hav^ 
process  to  enforce  the  attendance  of  witnesses.”  1 

We  have  not  had  in  this  proceeding  since  it  started  any 
rates  for  the  consideration  of  this  Commission  or  for  an]'’ 
parties  to  this  proceeding  upon  which  the  Commission 
could  grant  an  increase  or  a  decrease. 

We  don’t  know  whether  the  proposed  rates  will  apply  to 
the  individual  residential  consumer  or  to  commercial  estab  ¬ 
lishments  or  to  what.  | 

All  we  have  had  is  a  request  for  a  general  increase  in. 
the  gross  revenue  of  the  Company. 

In  view  of  the  provisions  of  the  Public  Utilities  Act,  ae 
applied  here  in  the  District  of  Columbia,  and  as  applied  to 
this  particular  proceeding,  we  contend  that  if  any  rates 
are  introduced  at  this  point,  the  matter  be  deferred  and 
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there  be  an  opportunity  to  examine  the  rates  and  to 

1895  proceed  with  the  hearing  with  the  rates  that  are  pro¬ 
posed  to  be  increased. 

Chairman  Flanagan:  That  is  exactly  what  is  proposed 
here,  Mr.  Ortman.  ' 

Mr.  Ortman:  It  is  my  understanding  that  counsel  pro-  i 
poses  to  file  rates  now.  I 

Chairman  Flanagan :  That  is  not  to  put  them  into  effect. 
Counsel  has  no  authority  to  put  any  new  rates  into  effect.  | 
I  understand  that  he  is  now  going  to  do  exactly  what  | 
you  have  been  requesting. 

Mr.  Ortman :  If  he  puts  them  in,  we  will  object  to  them 
going  in  at  this  time.  They  can’t  be  considered  unless 
there  is  an  opportunity  to  be  heard  on  the  rates  to  be  pro¬ 
posed. 

Chairman  Flanagan:  You  can’t  do  anything  until  you 
know  what  the  rates  are  proposed  to  be. 

Mr.  Ortman:  That  is  right. 

Chairman  Flanagan:  Will  you  call  your  witness. 

Mr.  Ortman :  The  record  is  clear,  then,  that  we  object  to  , 
the  presentation  of  rates  at  this  time  unless  there  is  a  fur-  , 
ther  hearing  on  them?  I  think  the  record  is  clear  on  that.  , 
Mr.  Harrison :  Are  you  talking  now  about  rates  or  sched¬ 
ules,  Mr.  Ortman? 

Mr.  Ortman:  The  proposed  schedule  of  the  rates. 

1896  Mr.  Harrison:  I  don’t  understand  that  the  Com¬ 
pany  is  offering  rates  now.  I  understand  that  they  ! 

are  offering  a  proposal  of  a  schedule  by  means  of  which  new 
rates  may  be  established. 

Mr.  Stevens:  Is  it  your  objection  that  you  are  being 
given  notice  of  these  rates  now?  Don’t  you  want  to  have 
notice  of  them?  I 

Mr.  Ortman :  We  understand  that  the  Company  has  filed  , 
rates  in  accordance  with  the  Public  Utilities  Commission 
law  applicable  to  the  District  of  Columbia,  and  that  says 

that  the  rates  must  be  on  file,  that  there  must  be  ten  davs’ 

'  « 

notice,  and  that  they  are  subject  to  a  hearing. 

Commissioner  Lauderdale:  Mr.  Ortman,  you  certainly 
don’t  expect  that  we  are  going  to  approve  these  rates  this 
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afternoon  without  giving  the  public,  you,  and  the  rest  of 
the  people,  an  opportunity  to  study  them,  do  you? 

Mr.  Ortman:  Do  I  understand,  sir,  that  being  the  case, 
if  they  are  filed,  the  Commission  is  going  to  hold  a  hearing 
on  the  proposed  rates? 

Mr.  Berry:  I  don’t  believe  the  Commission  has  indicated 
that  as  yet.  It  hasn’t  had  an  opportunity  to  do  so. 

Chairman  Flanagan:  It  was  indicated  on  the  first  day 
that  when  the  rate  schedules  were  filed  they  would  be  sub-i 
ject  to  a  hearing. 

Mr.  Ortman:  Do  you  mean  the  rate  schedules 
1897  applicable  to  the  temporary  increase  requested? 

Chairman  Flanagan :  Any  rate  schedules  filed  will 
be  subject  to  a  hearing.  Now  we  want  to  know  what  the 
proposed  rates  are. 

Mr.  Ortman:  Such  rates,  of  course,  have  not  heretofore, 
before  this  moment,  been  subject  to  any  hearing? 

Chairman  Flanagan:  They  haven’t  been  presented,  so 
they  couldn’t  have  been. 

Mr.  Ortman:  But  they  will  be  the  subject  of  a  hearing 
after  they  offer  them? 

Chairman  Flanagan:  Yes. 

Mr.  Ortman:  Including  the  ten  days’  notice  required? 

Chairman  Flanagan:  Not  necessarily  ten  days’  notice, 
but  they  will  be  subject  to  examination  for  testimony. 

Mr.  Harrison:  I  understand  the  witness  has  been  called 
for  that  purpose  now. 


Whereupon  Stephen  S.  Mason  was  called  as  a  witness 
for  and  on  behalf  of  the  Washington  Gas  Light  Company 
and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  examination. 
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1922  By  Mr.  Berry : 

Q.  Mr.  Mason,  will  you  explain  this  exhibit,  please? 

A.  This  exhibit  shows  what  the  effect  of  the  proposed 
rates  would  be  if  applied  to  the  several  classes  of  service  for 
the  twelve  months  ending  December  31, 1948. 

The  first  column  shows  the  revenues  from  sales  of 

1923  gas  by  classes  of  service  under  the  present  schedules, 
and  the  second  column  shows  what  those  revenues 

would  have  been  under  the  proposed  rates. 

The  third  column  shows  the  increase  in  dollars  by  classes 
of  service,  and  amounting  to  a  total  of  $909,276,  which  is 
slightly  in  excess,  about  one  percent  in  excess,  of  the  nine 
hundred  thousand  dollars  attempted. 

The  last  column  shows,  by  classes,  the  percent  increase  of 
the  proposed  rates  as  compared  with  the  present  rates. 

Q.  Will  you  explain  why  the  percentage  and  the  aggregate 
dollars  is  so  large  for  the  domestic,  nonheating  classifica¬ 
tion? 

A.  It  has  been  shown  that  our  increases  in  costs  over  the 
last  few  years  have  had  a  very  large  element  of  labor  in 
them;  that  is,  that  the  pay  roll  costs  have  been  increased 

verv  much. 

•> 

Also,  I  believe  our  exhibits  will  show  that  there  has  been 
no  increase  in  the  cost  of  gas  w’hich  we  are  serving. 

Now,  the  labor  items  or  the  pay  roll  items  and  material 
items  enter  much  more  in  proportion  into  the  small  bills  than 
they  do  the  large  ones.  There  are  certain  of  the  costs  which 
are  incurred  regardless  of  how  much  gas  a  customer 
uses,  and  quite  a  substantial  portion  of  those  costs  are  labor 
costs. 

1924  Consequently,  I  have  suggested  that  a  larger  pro¬ 
portion  percentagewise  of  this  increase  be  borne  by 

the  very  small  customers. 

I  believe  the  minimum  charge  of  one  dollar  is  not  excessive 
under  present  conditions.  For  a  number  of  years  it  has  been 
understood  in  the  company,  or,  at  least,  we  believe  it  to  be 
true  that  the  very  small  customers  have  not  been  profitable. 

So  at  this  time  it  is  felt  that  it  is  a  desirable  thing  to  allow 
the  very  small  customers,  or  the  smaller  customers,  to  carry 
a  somewhat  larger  percentage  of  the  increase. 
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Q.  Mr.  Mason,  you  used  the  term  “small  customer Do 
you  mean  persons  who  use  small  amounts  of  gas  and  use 
gas  largely  as  a  convenience? 

A.  In  using  the  term  “small  customer’*,  I  have  used  it 
entirely  consumptionWise ;  that  is,  I  mean  using  a  larger  or 
smaller  quantity  of  gas  in  therms. 

•  •••••• 


1933  Mr.  0  ’Dea :  I  would  like  to  ask  one  more  question 
at  this  time. 

How  many  customers  are  there  in  the  domestic  non¬ 
heating  category  who  will  have  to  pay  this  ten  per- 

1934  cent  increase? 

The  Witness:  In  the  domestic  nonheating  cate¬ 
gory,  nearly  a  million  and  a  half  bills  were  sent  out  during 
1948,  which  would  be,  in  round  figures,  125  thousand  cus¬ 
tomers. 

Colonel  Whitesell:  That  is  in  the  District  of  Columbia? 

The  Witness:  Yes,  sir;  all  these  figures  are  District  of 
Columbia. 

Mr.  Ortman:  No,  sir,  Mr.  Chairman,  we  have  no  cross- 
examination  of  this  witness  because  Exhibit  49,  which  ap¬ 
parently  purports  to  be  the  proposed  schedules,  and  related 
exhibits  50  and  51,  are  not  properly  before  the  Commission 
in  accordance  with  the  regulations  of  the  Public  Utilities 
Commission,  and  the  appropriate  ten-day  notice  has  not 
been  granted,  and  there  is  not  an  opportunity  to  cross- 
examine  the  witness  on  the  exhibits. 

The  exhibits  are  not  properly  before  the  Commission  and 
we  have  no  cross-examination  of  this  witness. 

Mr.  Berry:  You  have  the  opportunity  now,  and  let  the 
record  show  it. 

Commissioner  Lauderdale:  Mr.  Ortman,  don’t  you  real¬ 
ize  that  before  these  are  put  in  effect  the  Chairman  has 
already  ruled  that  you  are  going  to  have  an  oppor- 

1935  tunity  to  do  that? 

Mr.  Ortman :  I  was  trying  to  get  that  clear.  Do  I 
understand  we  are  going  to  have  another  hearing  on  the 
application  of  the  company  for  the  change  in  rates? 

Commissioner  Lauderdale :  Yes,  sir. 


I 
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Mr.  Ortman:  With  the  appropriate  ten-day  notice? 

Commissioner  Lauderdale :  We  vsrill  decide  when  the  time 
comes  what  that  notice  will  be. 

Mr.  Ortman:  It  is  our  position  now  that  the  proposed 
rates  are  not  given  proper  consideration  in  the  hearings. 

Mr.  Harrison :  I  am  tired  of  hearing  that  argument. 

Commissioner  Lauderdale ;  They  are  part  of  the  proceed¬ 
ings,  and  they  will  be  treated  as  part  of  the  proceedings. 

Mr.  Ortman :  I  take  exception  to  that  also. 

Mr.  Berry :  May  I  ask  if  counsel  for  the  Master  Plumbers 
Association  is  waiving  his  right  to  cross-examine  Mr.  Mason 
with  respect  to  the  rate  schedules  that  have  been  marked 
for  identification  as  Exhibits  49  and  50  and  51? 

Mr.  Ortman;  I  assume  that  Mr.  Berrv  has  reference  to 
counsel  for  the  intervenors,  Gas  Consumers  and  Independ¬ 
ent  Appliance  Dealers,  and- 1  will  say  that  at  this  time  we 
are  not  -waiving  any  right  that  we  might  appropriately  be 
entitled  to,  but  we  are  insisting  that  these  particular  ex¬ 
hibits  that  have  been  offered  for  identification,  49  through 
51,  are  not  properly  a  part  of  this  proceeding,  but 
1936  under  a  new  proceeding  under  the  Public  Utilities 
Commission  Law  of  the  District  of  Columbia. 

Mr.  Berry :  I  wonder,  Mr.  Commissioner,  if  Mr.  Ortman 
would  answer  that  question. 

According  to  what  he  said,  he  would  like  to  have  an  op¬ 
portunity  at  some  future  hearing  to  examine  these  rate 
schedules  and  to  examine  Mr.  Mason  on  his  presentation  of 
them. 

Are  you  asking  for  additional  time,  Mr.  Ortman? 

Mr.  Ortman :  As  I  understand  it,  not  only  are  these  ex¬ 
hibits  not  properly  before  this  Commission  in  accordance 
•with  the  Public  Utilities  Commission  law,  but  they  do  not 
comply  with  Rule  53  of  the  Rules  of  Practice  of  this  Com¬ 
mission. 

Mr.  Berry:  Isn’t  that  for  the  Commission  to  determine? 

Commissioner  Lauderdale:  Mr.  Ortman,  you  will  have 
further  time  to  examine  into  these  schedules. 

1936a  Commissioner  Lauderdale:  Mr.  Berry,  is  it  your 
intention  to  offer  these  exhibits  -with  respect  to  the 
rate  schedules  in  evidence? 


543 


1937  Mr.  Berry:  Yes,  Mr.  Commissioner,  I  will  offet 
them  at  this  time,  sir,  except  that  we  have  not  ha<l 
complete  cross-examination,  and  we  do  want  everyone  t<|) 
have  an  opportunity  to  examine  and  cross-examine  on  these 
schedules.  ' 


Mr.  Ortman;  I  object  to  the  admission  on  the  sam( 
grounds  of  our  previous  argument,  that  these  particular 
exhibits  are  not  properly  before  the  Commission  for  con¬ 
sideration  in  this  proceeding,  nor  in  any  other  proceeding. 

Commissioner  Lauderdale:  We  will  hold  proceedings 
until  the  opportunities  for  cross-examination  and  so  fortl^ 
have  been  exhausted. 


2045  Commissioner  Lauderdale:  There  is  one  matted 
here  I  would  like  to  dispose  of  before  we  get  into  that, 

Mr.  Roberts  has  filed  on  behalf  of  Mr.  Webster  a  petition 
here  for  this  Commission  to  have  a  formal  hearing  on  thisi 
rate  schedule,  and  to  permit  them  to  intervene. 

Mr.  Ortman,  Mr.  Roberts  is  not  here  this  morning,  is  he  ^ 
Mr.  Ortman :  No,  sir. 

Commissioner  Lauderdale :  Are  you  going  to  act  for  him 
Mr.  Ortman :  Yes,  sir.  j 

Commissioner  Lauderdale :  I>o  you  have  anything  to  say 
with  respect  to  this  petition  before  a  ruling  is  made  on  it? 
Mr.  Ortman :  It  is  my  understanding  that  the  rates  filed  in 
Exhibit  No.  49  were  the  first  rates  filed  with  the 

2046  Commission  in  1949,  requesting  an  increase,  and  that 
that  is  an  entirely  new  proceeding  and  there  has  been 

no  testimony  other  than  the  introduction  of  the  particular! 
exhibit  through  Mr.  Mason.  It  is  an  entirely  new  proceed¬ 
ing,  and  we  file  this  protest  on  the  granting  of  this  rate  in¬ 
crease  application  or  the  rates  as  proposed,  and  as  you  will 
notice  from  that  protest,  it  is  considered  as  a  separate  pro¬ 
ceeding,  and  we  move  that  the  matter  be  handled  separately 
from  the  proceeding  which  was  handled  on  an  emergency 
increase  application  for  $900,000  general  rate  increase.  Of| 
course,  it  is  our  position  that  the  two  cases  cannot  be  con¬ 
solidated,  that  this  is  an  entirely  new  proceeding  and  has 
no  bearing  whatsoever  on  the  petition  for  a  temporary 
$900,000  increase. 
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Mr.  Berry :  May  it  please  the  Commission,  this  seems  like 
a  novel  approach  in  this  matter.  This  has  been  a  regularly 
called  hearing  in  Formal  Case  No.  389.  Testimony  has  been 
taken  with  respect  to  the  company’s  application  and  the  rate 
schedules  have  been  filed.  We  certainly  know  of  no  prece¬ 
dent  which  supports  the  view  Mr.  Ortman  has  just  spoken  of, 
and  which  is  set  forth  in  this  paper  filed  October  4. 

I  wonder  if  Mr.  Ortman  would  enlighten  us  a  little  further 
as  to  the  position  of  Mr.  Ortman  and  Mr.  Roberts?  Do 
they  think  we  should  now  go  through  and  repeat  in  a  simi¬ 
lar  proceeding  all  of  the  evidence  which  has  been 

2047  introduced  in  Formal  Case  No.  389,  and  start  afresh 
again? 

Perhaps  he  can  enlighten  us  on  the  matter  of  precedents, 
whether  there  are  any  previous  decisions  of  this  Conunis- 
sion  in  this  respect.  We  have  not  been  able  to  find  them. 

Mr.  Ortman:  Mr.  Conunissioner,  we  previously  referred 
to  paragraph  94  of  the  Public  Utilities  Law  of  the  District 
of  Columbia  which  provides  that  before  any  rate  increase 
can  be  considered,  that  an  application  setting  forth  the 
specific  rates  and  the  changes  in  those  rates  must  be  filed 
with  the  Commission  and  must  be  the  subject  of  a  formal 
hearing. 

In  this  particular  case  it  is  my  understanding  that  the 
rates  were  filed  on  September  27,  and  were  set  down  for 
hearing  on  October  10,  which  is  this  morning.  There  is 
nothing  in  any  record  before  the  Commission  that  I  know 
of  that  has  an;^hing  to  do  with  the  custom  or  course  of  vari¬ 
ous  types  of  services,  and  whether  or  not  the  company  needs 
an  increase,  whether  its  net  income  has  decreased  over  any 
particular  period  of  time,  and  whether  these  particular  rates 
in  and  of  themselves  are  justified  as  being  the  increase 
necessary  for  the  company  to  have  at  this  particular  time. 

Commis-ioner  Lauderdale:  What  do  you  think  we  set 
this  hearing  for? 

Mr.  Ortman:  My  understanding  was  to  have  a  hearing 
on  these  rates  that  the  company  proposed. 

2048  Conunissioner  Lauderdale :  That  is  exactly  correct. 

Mr.  Ortman:  The  point  is  it  is  my  understanding 

that  this  is  an  entirely  different  proceeding  from  the  other 
case.  I  believe  it  is  formal  case  No.  389,  which  has  been  the 
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subject  of  a  bearing  on  and  off  since  July  28.  This  is  the 
point  in  this  protest. 

Commissioner  Lauderdale:  Mr.  Harrison? 

Mr.  Harrison :  I  have  read  this  protest  and  to  me  it  is  a 
perfect  nonentity.  It  is  certainly  not  well  founded.  It  is 
an  unusual  procedure  and  request.  It  is  not  based  upon 
any  law  that  I  know  of,  and  no  precedent. 

It  seems  to  me  it  amounts  to  nothing  before  this  Com¬ 
mission  so  far  as  this  proceeding  is  concerned. 

Commissioner  Lauderdale:  Does  anyone  else  vnth.  to  be 
heard? 

Mr.  Ortman:  As  to  precedent,  I  may  say  that  other  com¬ 
panies  applying  for  gas  rate  increases  have  filed  a  rate  and 
submitted  proof  to  support  the  changed  rates,  not  to  submit 
proof  on  a  general  increase  in  revenue  procedure  sudti  as 
that  which  has  been  attempted  here.  It  is  entirely  two 
different  things. 

Mr.  Berry :  I  do  not  want  to  take  too  much  time  on  this, 
but  it  seems  like  this  question  is  entirely  moot  in  that  the 
persons  who  Mr.  Roberts  and  Mr.  Ortman  have  been  repre¬ 
senting  in  all  of  these  proceedings  all  the  way  through 
2049  are  involved  here.  Mr.  Webster  was  admitted  as  an 
intervener,  and  has  been  present.  There  can  be  no 
substance  to  that  position  whatsoever,  because  these  rate 
schedules  which  have  been  introduced  and  otherwise  will  be 
introduced  later  at  the  request  of  the  Commission  for  their 
information  all  bear  upon  the  original  application  of  the 
company  for  an  increase  in  rates,  and  are  all  designed  to 
put  that  into  effect  if  the  Commission  should  find  for  the 
company. 

Whether  there  is  a  separate  proceeding  or  not  seems  to 
make  no  difference  whatsoever.  If  there  should  be,  and 
I  do  not  for  one  second  admit  there  should  be,  it  being  a 
continuation  of  the  proceedings  we  have  already  had,  or  a 
consolidation,  but  counsel  has  cited  no  ruling  of  this  Com¬ 
mission  in  that  respect  no  precedent  anywhere  to  support 
the  view  that  has  been  urged  in  this  protest. 

So  we  respectfully  take  the  position  similar  to  that  of 
Mr.  Harrison,  that  there  is  nothing  to  be  done  about  this 
protest.  Of  course,  he  should  be  allowed  to  continue  and 
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participate  in  a  case  in  which  he  has  previously  been  ad¬ 
mitted.  ; 

Commissioner  Lauderdale:  We  feel  that  you  have  been 
parties  to  this  proceeding  from  the  very  beginning,  Mr.  | 
Ortman,  and  that  there  is  absolutely  no  necessity  for  this 
petition.  We,  therefore,  deny  it. 

Mr.  Ortman:  Do  I  understand  from  that  that  the 
2050  proposed  rates  of  the  company  which  are  presently  ' 
on  the  record  offered  as  Exhibit  No.  49,  or  such  other 
rates  as  the  company  may  propose,  are  part  of  a  consoli¬ 
dated  proceeding  that  is  already  before  the  Commission? 

Commissioner  Lauderdale:  I  would  not  call  it  consoli-  ' 
dated.  I  will  say  a  continuation  of  the  former  proceedings. 

Mr.  Stevens :  May  I  suggest  this.  Commissioner  Lauder¬ 
dale,  that  it  seems  to  me  that  as  Mr.  Berry  said,  that  Mr. 
Webster,  in  his  various  capacities,  should  continually  be 
given  the  right  to  intervene  and  participate  in  this  case. 

He  is  here  this  morning,  and  I  take  it  if  he  has  evidence  or  | 
desires  to  cross  examine,  he  can  do  it.  He  is  here,  and  he 
is  not  denied  any  right  as  an  intervener?  i 

Commissioner  Lauderdale:  None  whatsoever. 

I 

Howard  B.  Noyes  i 

2052  Q.  Will  you  tell  the  Commission,  then,  the  basic  , 
reasons  which  existed  for  the  formulation  of  the  rate 

schedule  that  was  introduced  as  a  part  of  Exhibit  No.  49? 

A.  Yes,  sir. 

We  had  several  fundamental  principles  confronting  us 
at  the  time  we  attempted  to  design  a  rate  schedule  to  sub¬ 
mit  in  these  proceedings.  The  first  problem  which  we  had 
to  consider  was  the  fact  that  the  Washington  Gas  Light 
Company  at  the  present  time  has  three  separate  and  distinct 
gas  rates  applicable  to  different  classifications  of  gas  cus¬ 
tomers.  Those  are  the  rates  which  are  also  applicable  to  | 
year  around  service. 

These  rates  are  (1)  the  general  domestic  service  rate 
applicable  to  the  domestic  class  of  customer;  (2)  the  , 

2053  commercial  industrial  rates;  and  (3)  the  wholesale 
apartment  house  rate. 
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Our  studies  of  these  rates  in  the  past  have  indicated  that 
within  rather  wide  limits  the  three  rates  are  very  close  to¬ 
gether,  there  being  only  minor  differences  in  the  bills  which 
customers  in  the  respective  classifications  would  pay  for 
any  given  consumption.  At  the  point  of  widest  departure, 
which  is  the  so-called  toe  of  these  rates - 

Commissioner  Lauderdale:  The  so-called  what? 

The  Witness:  The  “toe,”  the  tail  end  of  the  rates  at 
the  points  of  largest  consumption  of  gas,  the  gas  consump¬ 
tion  by  the  customers  of  this  company  is  relatively  smalL 

We  felt  that  it  was  highly  desirable  to  eliminate  differen¬ 
tials  in  our  customers’  bill  and  to  substitute  therefore 
a  single  purpose  rate  which  would  be  applicable  to  all  classes 
of  service. 

By  Mr.  Berry: 

Q.  I  wonder  if  you  would  talk  so  that  the  Commissioner 
can  hear  you.  I  do  not  know  whether  he  was  able  to  hear 
you  for  a  minute  or  not. 

A.  I  am  sorry. 

At  the  time  we  prepared  the  new  rates  to  be  filed  in  con¬ 
nection  with  these  proceedings,  we  felt  that  this  was  the 
proper  time  to  accomplish  this  purpose  of  putting  in 
2054  the  single  rate  instead  of  the  three  rates  which  we 
have  at  the  present  time.  So  that  was  one  major 
problem  and  premise  we  faced  and  met  in  the  design  of 
the  new  schedules. 

The  second  factor  which  had  to  be  considered  was  the 
allocation  of  the  requested  additional  revenue  of  $900,000 
for  the  various  blocks  of  the  proposed  new  single  purpose 
rate. 

As  has  been  brought  out  in  testimony  heretofore  in  this 
hearing,  the  major  increase  in  our  operating  expenses  has 
been  occasioned  by  substantial  increases  in  labor  costs.  On 
the  other  hand,  the  actual  gas  cost  component  of  our  gas 
which  was  shown  in  Exhibits  Nos.  15  and  16  is  actually 
lower  today  than  it  was  ten  years  ago  in  1939. 

Labor  costs  from  a  rate  making  standpoint  in  our  com¬ 
pany  can  be  properly  allocated  almost  100  per  cent  on  a 
customer  basis.  As  a  typical  example  to  show  the  point 
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I  am  trying  to  make,  it  costs,  for  instance,  no  more  to  read 
the  meter  or  to  bill  a  customer  or  to  credit  a  customer’s 
account  with  cash  received  for  a  large  customer  as  com¬ 
pared  with  a  small  customer.  In  other  words,  the  credit 
and  collection  expense,  the  billing  expense,  the  cost  of  read¬ 
ing  meters,  unquestionably  is  100  per  cent  on  a  customer 
basis.  Many  of  our  other  costs  follow  very  closely  on  a 
customer  basis. 

Another  example,  for  instance,  would  be  the  cost  of  turn¬ 
ing  on  the  heater  of  a  house  heating  customer  in  the  fall. 
Manifestly  we  would  incur  the  same  expense,  regardless  of 
whether  that  customer  uses  a  million  cubic  feet  of 

2055  gas  a  year  or  whether  the  customer  used  100,000  cubic 
feet  of  gas  a  year. 

Other  cost  elements  of  our  operation  can  be  similarly 
cited.  Production  expense  is  another  example.  Our  pro¬ 
duction  plant  is  maintained  in  standby  condition  ready  to 
operate  on  a  moment’s  notice  any  time  during  the  year, 
day  or  night.  It  has  no  necessary  relation  to  the  load  vrhich 
may  be  occurring  at  this  particular  time.  It  has  no  partic¬ 
ular  relation  to  the  consumption  of  any  customer.  It  is  a 
standby  which  should  probably  be  allocated  on  a  customer 
basis. 

Therefore,  taking  all  of  those  factors  into  consideration, 
we  felt  that  the  increased  revenue  which  was  necessarv^  for 
this  company  should  be  allocated  to  our  customers  on  a 
customer  basis,  and  the  best  way  to  properly  reflect  such 
a  situation  is  to  place  the  major  portion  of  the  increased 
expense  on  the  first  several  blocks  of  the  rates  we  propose. 

Q.  Will  you  turn  to  Exhibit  51,  which  shows  the  effect 
of  the  proposed  new  rate  by  classes  of  service,  and  explain 
the  relationship  of  what  you  have  just  been  describing  to 
the  amount  of  increase  shown  for  the  classes  there  in  the 
domestic  non-heating  class,  for  example? 

A.  The  basic  effect  of  our  proposed  rate  was  that  for 
all  intents  and  purposes  every  customer  of  the  company 
would  pay  an  increased  bill  monthly  of  a  minimum  of  25 
cents  increase,  and  that  as  the  consumption  of  these  cus¬ 
tomers  increased  over  the  minimum  block,  that  the 

2056  increase  in  the  monthly  bill  would  progressively  in¬ 
crease.  In  other  words,  25  cents  would  be  the  mini- 
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mum  increase  sustained  by  any  customer,  and  as  the  cus¬ 
tomer's  consumption  became  greater,  the  increase  would 
correspondingly  increase. 

We  reflected  that,  for  instance,  in  the  change  in  the  design 
of  the  minimum  block  of  the  rates.  For  instance,  the  first 
step  of  our  present  rate  is  4.8  therms  for  75  cents.  j 

Q.  4.8  therms,  did  you  say?  I 

A.  Yes,  for  75  cents. 

In  our  new  rate  we  had  proposed  that  the  minimum  block| 
shall  provide  for  a  consumption  of  5  therms  for  $1.  Our 
studies  indicate  that  for  customers  who  use  less  than  5 
therms  a  month,  that  75  cents  is  inadequate  to  overcome 
the  cost  of  supplying  those  customers.  We  believe  that  it 
is  unfair  to  carry  customers  who  use  gas  in  a  very  small 
amount  at  a  loss,  and  at  the  same  time  penalize  other  cus¬ 
tomers  in  the  company  by  charging  them  higher  rates  to 
make  up  for  the  deficiency  in  the  income  from  the  so-called 
small  customer. 

That  is  the  reason  why  the  minimum  bill  has  been  in¬ 
creased  from  75  cents  to  $1.  I  might  mention,  Mr.  BerryJ 
that  by  so  doing  every  customer,  of  course,  regardless  o^ 
whether  he  uses  five  therms  a  month  or  10  therms  a  month! 
still  has  to  pay  that  additional  25  cents,  which  is  applicable 
to  the  first  block  of  the  rate.  That  increase  of  2p 
2057  cents  was  designed  to  reflect  our  additional  costs.  I 
I  might  also  mention  that  the  designation  of  ‘‘smalj 
customer**  is  sometimes  used  in  connection  with  customer^ 
who  use  5  therms  a  month  or  less.  Actually  that  designaj 
tion,  I  think,  is  a  misnomer  from  the  standpoint  that  by 
and  large  customers  who  use  such  a  small  amount  of  ga^ 
monthly  are  of  the  so-called  convenience  type  customer.  I 

An  example  of  that,  and  this  example  is  typical  of  man^ 
of  the  so-called  ‘‘convenience  customers**,  in  Washingtoi^ 
is  a  customer  in  an  apartment  house  who  has  a  small  rang^ 
where  gas  is  used  for  cooking  breakfast  in  the  morning, 
There  is  probably  no  consumption  at  noontime,  and  there 
might  be  a  little  or  no  consumption  at  the  dinner  hour,  ai; 
night. 

Q.  But,  nevertheless,  it  costs  a  considerable  amount  to 
service  such  a  convenience  customer? 

A.  Yes,  sir.  We  have  our  standby  expense.  We  have  oui^ 
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facilities  which  must  stand  by  and  be  ready  to  serve  that 
customer  at  any  hour  of  the  day.  ' 

Q.  Have  you  made  a  study  of  the  types  of  users  that  fall 
into  this  classification  of  minimum  bill  customers? 

A.  Yes.  We  have  made  a  recent  analysis  of  our  minimum  ' 
bill  customers.  That  analysis  shows  that  of  the  minimum 
bills  rendered  by  the  Washington  Gas  Light  Company,  80 
per  cent  are  rendered  to  customers  who  live  in  apartment 
houses.  I 

In  addition,  50  per  cent  of  our  minimum  bill  cus- 

2058  tomers  or  users  reside  in  the  area  which  is  bounded, 
roughly,  by  Constitution  Avenue  on  the  South,  by 

13th  Street  on  the  East,  by  Spring  Road  and  Porter  Street 
on  the  north,  and  by  Rock  Creek  and  Wisconsin  Avenue 
on  the  west. 

Q.  What  is  the  general  type  of  apartments  which  are 
located  in  that  area  ? 

A.  These  apartments  are  generally  of  the  deluxe  or  so-  | 
called  ‘‘high  class variety.  In  the  main  they  comprise  ; 
multiple  story  construction  and  are  of  the  elevator  type 
compared  with  similar  housing  facilities  in  the  other  areas 
of  the  District  of  Columbia,  and  they  probably  command  a 
pretty  substantial  rental. 

Q.  What  is  the  type  of  useage  of  gas  in  apartments  of 
that  nature? 

A.  The  type  of  useage  of  gas  in  such  apartments  is  almost 
exclusively  for  the  gas  range  use. 

Q.  Do  you  have  any  information  as  to  the  approximate 
number  of  minimum  bills  which  show  a  reported  use  of  gas 
and  those  which  show  no  reported  use  of  gas  in  apartments 
of  that  type?  ; 

A.  We  have  made  an  analysis  of  many  apartments  in  that  ■ 
area,  and  I  can  give  several  which  I  think  will  serve  as 
examples. 

I  have  before  me  one  apartment  location  which  was  located 
within  two  blocks  of  the  White  House.  In  that  apart-  : 

2059  ment  there  are  119  apartments,  each  apartment  hav¬ 
ing  a  separate  gas  meter.  Of  the  119  users  of  gas  in 

that  apartment,  104  pay  75  cents  minimum  bill  and  no  more. 

I  see,  also,  on  the  analysis  another  apartment  located 
within  a  block  of  the  one  I  previously  stated  where  there 
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are  126  total  gas  users,  and  120  of  those  126  are  minimum 
bill  customers. 

Another  one  which  is  located  still  within  a  block  of  the 
other  two  and  has  111  gas  users,  all  of  which  pay  no  more 
than  the  minimum  bill  of  75  cents  a  month.  That  is  pri¬ 
marily  the  convenient  cooking  load. 

Q.  Leaving  the  minimum  bill  customers  for  a  moment 
and  speaking  about  the  other  types  of  customers  that  fall 
into  the  domestic  non-heating  category,  which  is  the  first 
one  shown  on  Exhibit  51,  what  is  the  average  increase  which 
would  be  brought  about  by  the  rate  schedule  introduced  as 
Exhibit  49  for  a  customer  who  uses  gas  for  a  gas  range,  and, 
perhaps,  a  water  heater  and  a  refrigerator,  but  which  has 
no  space  heating? 

A.  Our  average  domestic  customer  who  uses  gas  for  cook¬ 
ing  and  water  heating  and  refrigeration  uses  approximately 
25  therms  of  gas  per  month.  Under  our  present  rates,  which 
are  now  in  effect,  that  customer  bill  would  be  $3.31. 

In  accordance  with  the  proposed  rate  schedule,  the  bill 
for  25  therms  of  gas  per  month  would  be  increased  to  $3.65, 
or  an  increase  of  34  cents  per  month. 

2060  Q.  In  your  opinion,  is  that  a  fair  amount  of  in¬ 
crease  for  that  type  of  customer  to  pay  in  relation  to 
the  $900,000  increase  requested? 

A.  Yes,  sir;  I  think  it  is,  due  to  the  fact  that  our  rate 
design  has  followed  the  fundamental  theory  which  I  out¬ 
lined  previously;  namely,  allocating  the  increase  in  labor 
costs  which  have  been  expended  on  a  customer  basis  to  the 
first  several  blocks  of  the  rates.  Under  such  a  situation, 
this  customer  would  equitably  share  those  increased  costs. 

Q.  How  many  customers  enter  that  classification? 

A.  There  are  125,000  customers  of  that  type  in  the 
District  of  Columbia. 

Q.  Can  you  tell  us,  now,  what  would  be  the  average  in¬ 
crease  resulting  in  the  application  of  the  rate  schedule  filed 
as  part  of  Exhibit  No.  49  to  the  domestic  customers  who  use 
gas  for  space  heating? 

A.  This  is  a  rather  difficult  question  to  answer  with  any 
degree  of  accuracy,  since  the  term  ‘‘average  consumption 
of  a  space  heating  customer^’  does  not  necessarily  mean 
much.  I  make  that  statement  due  to  the  fact  that  the  con- 
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sumption  of  a  domestic  space  heating  customer  will  vary 
from  the  basic  load  consumption  in  the  summer  time  which 
might  comprise  the  range,  the  water  heater,  and  the  refrig¬ 
erator  consumption,  up  to  a  maximum  peak  load  consump¬ 
tion  in  the  winter  time,  the  degree  of  which  would  be 

2061  measured  by  the  severity  of  the  weather  conditions. 

In  other  words,  the  consumption  can  vary  within 
very  wide  limits,  month  to  month,  depending  upon  the  sea¬ 
son. 

Q.  It  would  not  be  very  much  today? 

A.  That  is  correct. 

However,  I  think  I  can  illustrate  what  the  effect  would 
be  on  a  customer  if  we  were  to  take  as  an  example  the  month 
of  November,  which  would  be  next  month.  Our  average  gas 
heating  customer  uses  approximately  1,000  therms  a  year. 
During  the  calendar  month  of  November,  approximately 
12.5  per  cent  of  the  annual  use  would  be  used  for  house 
heating  purposes.  So,  12.5  per  cent  of  1,000  therms,  means 
an  estimated  consumption  of  125  therms  for  house  heating 
purposes  in  November.  If  to  that  figure  we  add  the  so- 
called  domestic  use  for  the  range  and  the  water  heater 
and  refrigerator  of  25  therms  in  the  month  of  November, 
that  brings  us  to  a  total  estimated  bill  or  assumed  bill  of 
150  therms  in  November.  At  the  present  time  that  customer 
who  uses  150  therms  for  all  purposes  in  November  would 
pay  a  bill  of  $16.41.  Under  the  proposed  general  rate  that 
bill  would  be  increased  to  $17.^,  or  an  increase  of  $1.07 
per  month. 

Q.  Around  how  many  customers  fall  into  that  classifica¬ 
tion? 

A.  As  of  the  end  of  August,  which  is  the  latest  informa¬ 
tion  I  have  now,  we  had  approximately  38,000  customers 
in  that  category. 

Q.  In  the  District  of  Columbia? 

A.  Yes,  sir. 

2062  Q.  Just  a  little  while  ago  you  mentioned  as  impor¬ 
tant  consideration  in  the  formulation  of  the  new  rate 

schedule  the  matter  of  the  elimination  of  several  rate  sched¬ 
ules,  and  the  consolidation  of  them  into  one. 

Can  you  tell  what  effect  the  substitution  of  a  single  gen¬ 
eral  service  rate  schedule  may  have  on  customers  who  have 
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previously  been  billed  under  one  or  two  of  the  other  rate 
schedules  which  will  be  eliminated? 

A.  Yes,  I  think  I  pointed  out  before  that  due  to  the  fact 
we  presently  have  three  rates  at  many  points  of  consump¬ 
tion  in  the  rate  blocks,  we  find  that  customers  in  the  vari¬ 
ous  classifications  will  pay  ditferent  gas  bills  each  month, 
depending  upon  which  classification  they  may  happen  to 
fall  into.  Therefore,  if  we  were  to  substitute  for  these 
three  rates  a  single  purpose  rate,  it  is  inevitable  that  the 
increase  which  all  customers  would  be  called  upon  to  pay 
would  vary,  depending  upon  the  classification. 

I  think  I  can  best  illustrate  what  I  am  saying,  Mr.  Berry, 
by  again  referring  to  Exhibit  No.  50.  We  will  take  the 
case  where  a  customer  may  use  15  therms  per  month.  At 
the  present  time  a  commercial  and  industrial  customer  pays 
a  bill  of  $2.03.  A  domestic  customer  pays  a  bill  of  $2.11. 

Under  the  proposed  general  rate,  the  bill  for  both 
2063  customers  would  be  $2.40.  That  results  in  a  situa¬ 
tion,  then,  where  the  commercial  industrial  user  in 
that  particular  consumption  month  would  have  an  increase 
in  his  bill  of  29  cents,  and  similar  variations  are  bound  to 
occur  at  other  points  in  the  rate  due  to  the  fact  we  have 
multiple  types  of  rates  at  the  present  time. 

Q.  The  Chairman  of  the  Commission  asked  that  the  com¬ 
pany  prepare  for  the  information  of  the  Conunission  and 
alternate  rate  schedule  designed  to  reflect  an  increase  in 
rates  of  approximately  $600,000  per  year. 

Have  you  such  a  proposed  rate  schedule  prepared  under 
your  supervision? 

A.  Yes,  sir. 

*•••••• 

2067  Q.  In  the  light  of  your  studies  of  these  rates  sched¬ 
ules  have  you  developed  any  alternate  schedules 
designed  to  reflect  increases  of  approximately  the  same 
aggregate  amounts  of  revenues  which  you  would  like  to 
submit  for  the  information  of  the  Commission  which  show 
a  variation  of  the  amount  of  increase  among  the  different 
classes  of  service? 

A.  Yes,  sir,  we  have  prepared  such  schedules. 
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Mr.  Berry :  May  it  please  the  Commission,  we  should  like 
to  have  marked  for  identification  a  single  sheet  designated 
“Washington  Gas  Light  Company,  sununary  of  etfect  of  i 
trial  general  rates, similar  to  Exhibit  52  which  has  differ¬ 
ent  rate  schedules  on  it.  i 

Commissioner  Lauderdale :  It  may  be  marked  for  identi¬ 
fication  as  Exhibit  No.  53. 

(The  document  above  referred  to  was  marked  Exhibit  | 
No.  53  for  identification.) 

I 

By  Mr.  Berry :  , 

Q.  Will  you  compare  Exhibit  No.  53  with  Exhibit  No.  52? 

A.  Exhibit  No.  53  shows  proposed  rate  schedules  which 
are  labeled  No.  lA  and  No.  2 A,  respectively.  ' 

No.  lA  is  comparable  to  rate  schedule  No.  1,  as  shown 
in  Exhibit  No.  52  in  that  it  is  designed  to  produce  ‘ 
2068  approximately  $900,000  additional  annual  revenue. 

Rate  schedule  No.  2 A  is  also  similar  to  rate  sched¬ 
ule  No.  2  in  Exhibit  52  in  that  rate  No.  2A  is  designed  to 
provide  additional  $600,000  of  annual  revenue. 

Both  of  these  rate  schedules.  Nos.  lA  and  2A,  have  been 
designed  as  a  result  of  a  slight  modification  of  the  basic  ' 
theory  which  is  used  in  the  design  of  rates  Nos.  1  and  2. 
When  rate  No.  1  vras  formulated  and  the  revenue  result  ■ 
was  ascertained,  we  were  very  much  concerned  about  the 
fact  that  under  that  schedule  the  government  would  show 
a  greater  decrease  in  annual  revenue  than  the  result  as  i 
shown  under  schedule  1.  Frankly,  we  were  not  satisfied  i 
with  the  result  of  this  analysis  and  the  ascertainment  of 
the  revenue,  because  for  the  $600,000  annual  increase  to  the 
other  customers  as  compared  to  $900,000  increase,  the 
greater  decrease  was  going  to  accrue  to  the  Federal  Gov¬ 
ernment.  Of  course,  the  situation  resulted  primarily  from 
the  fact  that  what  we  attempted  to  do  here  is  to  establish 
a  single  purpose  rate,  and  we  feel  that  we  have  followed 
pretty  sound  rate  making  theory  in  arriving  at  that  con¬ 
clusion.  j 

In  addition  to  that,  we  have  tried  to  equitably  allocate  i 
the  additional  cost  which  this  company  has  secured.  We, 
therefore,  found  ourselves  confronted  with  the  situation 
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that  an  attempt  at  so-called  scientific  rate  making  did  not 
exactly  coincide  with  what  we  might  term  a  prac-l 

2069  tical  and  satisfactory  result.  Therefore,  we  have! 
reconsidered  the  whole  problem  and  have  designecj 

the  rates  which  are  shown  on  the  exhibit  as  Nos.  lA  and 
No.  2A  to  reflect  proper  rate  making  theory,  and  at  the 
same  time  to  reflect  allocations  in  additional  costs  which 
we  feel  are  sound  and  give  satisfactory  results. 

You  might  note  in  connection  with  No.  lA  and  No.  2A 
that  under  the  lA  schedule  the  government  would  secure 
an  actual  revenue  increase  of  $12,642,  or  3.11  per  cent. 
Similarly,  if  the  rate  in  No.  2 A  were  to  be  placed  into 
effect  to  reflect  the  $600,000  increase  in  revenue,  the  in¬ 
crease  in  the  government  bills  would  amount  to  $6,600. 

Again  I  add  that  those  increases  are  the  result  of  in¬ 
creases  in  certain  accounts  of  the  government;  namely, 
the  commercial  and  industrial  account,  and  which  are  offset 
to  some  extent  by  the  decrease  in  the  government’s  whole¬ 
sale  apartment  use. 

Also,  you  will  note  that  under  Exhibit  No.  53  that  the  I 
domestic  non-heating  type  of  service  secures  lower  increase 
in  rates  for  both  lA  and  2A  than  under  the  previous  simi¬ 
lar  schedules  which  have  been  submitted. 

Q.  Nos.  lA  and  2 A  when  applied  to  the  first  three  blocks 
result  in  a  slightly  lower  increase,  do  they  not,  in  those 
categories  f 

2070  A.  Yes,  that  is  correct. 

Q.  Will  you  then  summarize  your  reasons  for  of¬ 
fering  these  additional  rate  schedules  for  the  information 
of  the  Commission? 

A.  As  I  previously  stated,  Mr.  Berry,  rate  schedule  No.  1, 
which  was  originally  submitted  to  this  Commission  about 
a  week  and  a  half  ago,  was  submitted  on  the  basis  of  trying 
to  settle  several  fundamental  problems;  namely,  first,  the 
substitution  of  a  single  purpose  rate  instead  of  the  three 
rates  which  were  presently  in  effect. 

Secondly,  trying  at  the  same  time  to  definitely  allocate 
the  additional  labor  costs  which  have  been  incurred  and 
which  are  the  prime  reason  for  our  being  here  before  the 
Commission  asking  for  increased  rates.  We  endeavored 
to  combine  sound  rate  making  theory  with  the  realities  of 
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the  situation,  but  as  we  have  explored  the  situation  fur¬ 
ther,  especially  after  the  Commission  asked  us  to  prepare 
schedules  which  we  designed  to  reflect  the  $600,000  in¬ 
crease,  it  appea,rs  that  a  more  equitable  distribution  of  these 
increased  costs  could  be  obtained.  Therefore,  we  prepared 
rates.  Nos.  lA  and  2 A,  which  are  a  compromise  with  the 
scientific  method,  so-called,  and  the  results  of  those  rates, 
as  I  see  it,  therefore  result  in  the  inauguration  of  a  single 
purpose  rate,  and  at  the  same  time  they  allocate  those 
additional  operating  expenses  for  which  we  seek  remunera¬ 
tion  on  a  basis  which  we  feel  is  a  fair  and  satisfac- 

2071  tory  basis  as  could  be  obtained  under  the  existing 
circumstances. 

Lt.  Col.  Whitesell:  Do  you  have  there  the  present  rates 
for  apartment  houses,  or  5,400  or  6,000  therms? 

The  Witness :  Are  you  referring  to  the  monthly  bill  ? 

Lt.  Col.  Whitesell;  The  cost  per  therm.  You  had  sev¬ 
eral  here.  It  varies  from  7^  to  9  per  therm  where  you 
have  400  therms  or  6,000  therms.  What  is  your  present 
rate,  the  one  in  effect  now  that  compares  approximately 
with  that  ? 

The  Witness:  Our  present  wholesale  apartment  house 
rate  is  as  follows:  For  the  first  30  therms,  13.33  cents  a 
therm;  for  the  next  30  therms,  11.66  cents  per  therm;  for 
the  next  1,140  therms  the  rate  is  10.33  cents  a  therm; 
for  all  consumption  in  excess  of  1200  therms  per  month,  the 
rate  is  8.5  cents  per  therm. 

In  addition  to  that,  there  is  a  minimum  bill  of  65  cents 
per  dwelling  unit  in  cases  where  there  are  four  or  more 
dwelling  units  in  the  apartment  house. 

Lt.  Col.  I\Tiitesell:  I  do  not  understand  this  de- 

2072  crease  in  the  government’s  rate.  That  apparently 
occurs  because  of  the  high  consumption  in  apart¬ 
ment  houses,  as  you  explained,  which  is,  of  course,  counter¬ 
balancing  the  industrial  use. 

By  Mr.  Berry : 

Q.  Isn’t  that  due  to  the  relationship  of  the  block  in  ex¬ 
cess  of  1200  therms  for  the  wholesale  apartment  house 
rate,  which  is  now  being  superseded  by  the  single  purpose 
rate? 
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A.  Yes,  it  is  due  to  the  fact  that  the  government  at  the 
present  time  for  the  multiple  dwelling  units  of  the  govern¬ 
ment  which  are  now  billed  under  the  wholesale  apartment 
rate,  pay  8^/^  cents  a  therm  for  all  of  the  gas  that  is  utilized 
in  any  one  month  in  excess  of  1,200  therms. 

Under  the  proposed  rate  we  will  take  as  a  typical  ex¬ 
ample  rate  No.  2,  the  gas  which  would  be  used  over  6,000 
therms  a  month,  and  it  would  be  7%  cents  a  therm,  so  that 
is  a  reduction  of  one  cent  a  therm  for  all  of  the  gas  used 
in  excess  of  6,000  therms  a  month. 

Lt.  Col.  Whitesell:  Apparently  you  can  go  down  to  7.8 
cents  a  therm,  which  is  considerably  less  than  8.5,  and 
still  come  out  with  a  plus  figure  of  the  government. 

The  Witness :  That  is  correct. 

By  Mr.  Berry: 

Q.  Isn’t  it  true  that  the  same  would  apply  to  any  user 
of  gas  under  the  wholesale  apartment  house  rate,  whether 
it  was  the  government  or  a  private  user? 

2073  A.  Yes,  sir;  any  customer  would  get  exactly  the 
same  advantage  of  this  rate  treatment. 

•  *•*••* 

2075  Q.  Mr.  Noyes,  will  you  state  what  period  of  con¬ 
sumption  was  used  in  developing  the  estimates  ?  That 
would  apply,  I  presume,  also  to  Exhibit  51,  as  well  as  to  the 
exhibits  you  produced  this  morning? 

A.  We  used  the  rate  blocking  of  our  customers  for  the 
calendar  year  1948. 

Q.  What  would  be  the  effect,  then,  of  applying  the  experi¬ 
ence  based  on  the  calendar  year  1948  to  a  period,  say,  for 
the  winter  of  1949  and  1950,  when  you  have  a  greater  num¬ 
ber  of  customers?  Wouldn’t  it  show  a  greater  amount  of 
increase  than  would  be  reflected  on  Exhibits  51  to  53,  inclu¬ 
sive? 

A.  Well,  Mr.  Harrison,  I  don’t  think  we  can  compare  the 
winter  season  of  1949-50  with  the  calendar  year  of  1948. 
But  if  we  were,  for  instance,  to  compare  the  calendar  year 
1949  with  the  calendar  year  1948,  if  we  had  an  increase  in 
sales  in  the  year  ’49  as  compared  with  ’48,  manifestly  the 
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application  to  this  rate  schedule  would  provide  some  addi¬ 
tional  revenue  over  and  above  that  which  has  been  cal¬ 
culated. 

2076  Q.  You  couldn’t  apply  the  year  1949,  of  course,  any¬ 
way  could  you? 

A.  No,  sir.  We  do  not  have  the  results  of  that  year  yet. 

Q.  And  even  if  you  had  the  results  for  the  whole  year 
1949,  you  would  still  have  to  make  some  adjustments,  would 
you  not,  for  the  mild  temperature  conditions  in  the  first  half 
of  the  year  1949? 

A.  That  is  correct. 

Q.  So  you  take  1948  as  being  somewhat  normal,  so  far  as 
weather  conditions  are  concerned? 

A.  Yes,  sir.  The  year  1948  was  to  all  intents  and  pur¬ 
poses  a  normal  weather  year. 

Q.  So  in  addition  to  the  estimates  that  you  have  shown 
by  your  Exhibits  51  to  53,  inclusive,  based  on  the  experi¬ 
ence  of  1948,  the  Commission  in  considering  them  will  have 
of  necessity  to  consider  some  additional  effect  that  would 
be  shown  by  application  to  the  customers  existing  in  the 
period  at  the  time  those  rates  were  applied? 

A.  If  the  Commission  so  desires,  of  course,  they  can  take 
recognition  of  that  factor.  That  is  correct. 

Q.  Well,  it  is  a  fact  that  the  company  has  many  more 
customers  now  than  it  had  a  year  ago? 

A.  Yes,  sir. 

Q.  And  it  expects  to  have  many  more  customers  at  the 
time  this  heating  season  of  1949-50  is  over? 

2077  A.  We  expect  to  keep  on  getting  customers  for  the 
balance  of  this  year;  that  is  correct. 

Q.  And  to  the  extent  that  1948  experience  is  applied 
to  these  customers,  that  would  reflect  some  greater  custo¬ 
mers  than  you  could  reflect  on  Exhibits  51  to  53? 

A.  Yes,  sir. 

•  •••••• 

2091  Q.  Mr.  Noyes,  it  is  a  fact,  is  it  not,  that  under  your 
various  rate  schedules  proposals  all  apartment  house 
or  dwelling  projects  of  four  units  or  more,  whether  they 
be  G-ovemment  or  not,  will  be  increased  if  the  monthly 
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2092  use  is  less  than  800  therms  and  decreased  if  the 
monthly  use  is  more  than  800  therms  ? 

A.  That  is  correct.  That  statement  is  correct  except  in 
cases  where  the  apartment  house  users  are  at  the  present 
time  paying  a  minimum  bill  determined  by  the  65  cents 
per  dwelling  unit  figure.  In  that  particular  case,  where  an 
apartment  house,  for  instance,  is  now  paying  a  minimum  bill 
which  is  determined  solely  by  that  minimum  charge,  it  can 
be  that  the  rates  will  not  be  increased,  because  their  bills 
are  substantially  higher  than  what  they  ordinarily  would 
pay  under  the  wholesale  rate  today. 

2103  By  Mr.  Ortman: 

Q.  Mr.  Noyes,  I  believe  you  used  an  example  with  re¬ 
spect  to  these  rates,  on  Exhibit  50,  15  therms  per  month 
for  the  commercial  and  industrial  rate,  the  present  rate, 
$2.03,  the  proposed  rate  $2.40,  or  an  increase  of  37  cents. 
That  is  more  than  a  17  per  cent  increase  on  that  particu¬ 
lar  type  of  consumer,  for  15  therms  a  month,  isn’t  it? 

A.  That  is  about  17  per  cent,  yes,  sir. 

Q.  And  assuming  that  you  used  your  Exhibit  No.  53, 
Schedule  1  A,  the  increase  would  still  be  more  than  16  per 
cent  on  that  particular  bill  per  month,  wouldn’t  it? 

2104  A.  Which  rate  schedule  are  you  referring  to,  Mr. 
Ortman? 

Q.  Schedule  1 A  on  Exhibit  53,  for  monthly  use,  15  therms. 
I  believe  you  referred  to  Exhibits  50  and  53. 

A.  Yes,  sir.  In  that  particular  case,  the  increase  would 
be  32  cents  per  month,  which  is  approximately  16  per  cent. 

Q.  Yes,  sir.  Now,  in  setting  up  Exhibit  No.  51,  you  have 
broken  the  revenues  from  sales  of  gas  down  into  six  dif¬ 
ferent  categories.  Is  that  all  of  the  categories  of  the 
customers  of  the  Washington  Gas  Light  Company? 

A.  Those  are  the  categories  or  classifications  which  we 
use  in  our  accounting  procedure. 

Q.  Do  you  have  the  number  of  customers  for  the  do¬ 
mestic  non-heating  classification  for  the  year  which  I  be¬ 
lieve  you  are  using?  You  are  using  the  year  1948  as  a 
basis  for  these  exhibits,  aren’t  you? 

I 


560 


A.  Yes,  the  mimber  of  customers  at  the  present  time  is 
about  125,000.  It  was  substantially  the  same  last  year. 

Q.  And  for  the  space  heating  customers?  Do  you  have 
the  figures  on  those? 

A.  At  the  present  time  the  number  of  space  heating 
customers  is  approximately  38,000. 

Q.  And  can  you  compare  that  with  the  year  1948  as  to 
the  number  of  customers? 

A.  As  of  the  end  of  December,  1948,  the  domestic  non¬ 
heating  customers  were  126,257,  which  is  substan- 

2105  tially  the  same  as  the  125,000  we  have  today;  and 
the  space  heating  customers  as  of  the  end  of  1948 

were  35,503. 

Q.  Do  you  know  how  that  compares  with  1949  ? 

A.  Well,  we  are  approximately  2500  space  heating  custo¬ 
mers  ahead  of  1948  as  of  the  present  time. 

Q.  And  your  present  program  indicates  that  there  will 
be  a  larger  number  of  space  heating  customers  added  dur¬ 
ing  the  year  1949? 

A.  There  will  be  more  added  during  the  balance  of  this 
year,  yes,  sir. 

Q.  How  about  the  commercial  and  industrial  non-heating? 
How  many  customers  there? 

A.  As  of  the  end  of  1948  we  had  7,249  commercial  and 
industrial  customers. 

Q.  And  do  you  know  how  many  in  1949? 

A.  Just  a  moment.  I  will  see  if  we  have  our  financial 
report  here.  I  don’t  have  the  financial  report  with  me 
showing  the  number  of  customers  at  the  end  of  August, 
but  it  is  substantially  the  same  as  that  7,000.  It  hasn’t 
increased  very  much. 

Q.  And  does  your  present  outlook  indicate  an  increase 
in  that  number  of  customers  during  1949? 

A.  A  few. 

Q.  With  respect  to  the  seasonal  oif-peak  customers,  how 
many  customers  in  1948? 

2106  We  have  thirteen  meters. 

Q.  That  was  in  1948? 

A.  Yes,  sir. 

Q.  And  is  that  about  the  same?  Or  more  in  1949? 

A.  We  have  about  the  same  number  today. 
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Q.  Wholesale  apartments :  what  was  the  number  of  those 
customers  in  ’48? 

A.  2,797. 

Q.  2,797? 

A.  Yes,  sir. 

Q.  And  ’49? 

A.  The  figure  is  substantially  the  same  at  the  present 
time,  a  slight  increase. 

Q.  And  there  would  be  a  continual  increase  in  that  type 
of  consumer  in  the  District  of  Columbia  for  1949  ? 

A.  There  will  be  a  few  more  at  the  end  of  this  year  as 
compared  with  ’48,  yes,  sir.  Those  categories  do  not  in¬ 
crease  at  a  very  rapid  rate,  Mr.  Ortman. 

Q.  And  in  the  matter  of  Government  bills,  you  consider 
the  customer  as  one  customer? 

A.  The  number  of  meters  which  we  have  for  the  Fed¬ 
eral  government  and  also  the  District  government  as  of 
the  end  of  December,  1948,  is  1,102. 

Q.  And  is  that  increasing? 

A.  At  a  very,  very  slow  rate. 

2107  Mr.  Berry:  Mr.  Noyes,  these  are  meters  in  all 
cases,  are  they  not? 

The  Witness:  Those  are  meters  in  all  cases,  yes,  sir. 

By  Mr.  Ortman : 

Q.  With  respect  to  the  domestic  non-heating  customers, 
I  understood  you  to  say  you  had  126,257  for  the  year  1948, 
but  you  didn’t  have  a  direct  figure  for  ’49.  You  estimated 
the  figure  for  ’49. 

A.  It  is  slightly  less,  as  I  recall,  than  126,257.  The 
reason  for  that  is  that  some  of  those  customers  who  were 
in  the  domestic  non-heating  category  at  the  end  of  De¬ 
cember,  1948,  have  installed  space  heating  equipment,  and 
thev  have  been  removed  from  that  classification  to  the 
space  heating  classification. 

Q.  To  your  knowledge,  do  you  anticipate  an  increase  in 
the  number  of  domestic  non-heating  customers? 

A.  There  will  be  some  increase,  yes,  sir. 

Q.  With  respect  to - 
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A.  Pardon  me.  I  am  wrong  in  that  statement. 

Our  history  has  been  that  the  number  of  domestic  non¬ 
heating  customers  is  slowly  diminishing,  due  to  the  fact 
that  approximately  95  per  cent  of  all  the  new  homes  which 
are  being  erected  in  Washington  at  the  present  time  use 
gas  for  space  heating  purposes.  As  a  result,  those  new 
customers  automatically  fall  into  the  space  heating  cate-  , 
gory. 

2108  Now,  as  more  and  more  of  our  present  domestic 
non-heating  users  convert  their  furnaces  to  the  use 

of  gas  fuel,  the  number  in  that  category  will  decrease. 

Q.  It  is  my  understanding,  then,  that  in  space  heating 
commercial  and  industrial  non-heating,  whole  sale  apart¬ 
ments,  and  Government  meters,  you  are  having  an  increase 
in  1949,  a  contemplated  further  increase,  in  those  particu¬ 
lar  types  of  customers? 

A.  Yes,  there  will  be  some  increase. 

Q.  Has  the  increased  revenue  to  be  derived  from  those 
additional  customers  been  taken  into  consideration  in  con-  ' 
nection  with  these  proposed  rates?  | 

A.  No,  sir.  I  made  the  statement,  Mr.  Ortman,  that  the  ' 
application  of  these  proposed  rates  was  on  the  basis  of 
the  sales  in  1938. 

Q.  Do  you  mean  ’48? 

A.  ’48.  We  use  the  rate  blocks  which  were  determined  ' 
for  that  year. 

Q.  In  other  words,  you  have  taken  the  bills  from  all 
customers  for  the  year  1948,  applied  the  proposed  rate 
increase  to  those  same  bills,  and  reached  your  proposed 
revenue  from  these  new  rates? 

A.  That  is  correct. 

Q.  Are  you  familiar  with  the  testimony  that  was  intro-  ' 
duced  in  the  application  for  emergency  increase,  that 

2109  the  year  1948  was  a  below-normal  vear  for  heating? 

In  other  w’ords,  it  was  warmer  than  the  average  over 

the  past  twenty  years? 

A.  I  don’t  recall  any  such  statement  in  the  application,  ' 
Mr.  Ortman.  ' 

Q.  Isn’t  it  a  fact  that  the  winter  of  1947-48,  which  takes 
in  the  early  part  of  1948  and  the  latter  part  of  1948,  was  ' 
below  the  average  for  a  twenty-year  period? 
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Mr.  Berry:  Do  you  mean  the  calendar  year  1948,  Mr. 
Ortman?  I 

Mr.  Ortman:  Yes,  sir. 

The  Witness :  The  calendar  year  1948  was  very  close  to 
a  normal  year  for  a  twenty-year  period. 

By  Mr.  Ortman: 

Q.  What  basis  do  you  use  for  that  statement,  sir? 

A.  In  the  calendar  year  1948  there  were  4,124  degree 
days.  The  normal  twenty-year  average  is  4,206  degre^ 

davs. 

•> 

Q.  If  the  winter  of  1949-50  should  be  colder  than  the 
1948-49  winter,  that  automatically  increases  your  revenue 
over  and  above  the  1948  figure,  including  these  proposec( 
rates  ? 

A.  For  what  period,  Mr.  Ortman? 

Q.  For  the  winter  of  1949-50. 

A.  You  say  if  the  winter  of  1949-50  were  colder  than  the 
winter  of  1948-49  it  would  increase  the  revenue?  My  clari¬ 
fying  question  to  you  is :  what  period  are  you  talking  about, 
of  increased  revenue? 

2110  Q.  Well,  the  normal  period  in  which  the  largest 
number  of  gas  is  consumed. 

A.  Do  you  mean  that  we  would  get  additional  revenue  in 
1949  as  compared  with  1948  if  the  coming  winter  is  colder 
than  the  last  winter? 

Q.  That  is  correct. 

A.  That  is  not  necessarily  correct,  due  to  the  fact  that  we 
have  sales  so  far  this  year  which  reflect  an  extremely  mild 
winter  of  ’48- ’49.  In  other  words,  in  January,  February, 
March,  and  April.  I  doubt  very  much  if  there  is  much  chance 
of  getting  sufficient  cold  weather  for  the  balance  of  this 
year  to  offset  the  decrease  which  we  sustained  in  the  first 
part  of  the  year. 

Q.  But  it  could  be  offset  substantially  if  it  was  colder  in 
the  early  part  of  1950,  which  is  the  months  ahead. 

A.  If  it  is  colder  in  the  year  1950,  Mr.  Ortman,  that  would 
not  have  any  effect  at  all  on  the  sales  in  1949. 

Q.  In  fixing  these  rates,  then,  did  you  look  ahead  as  to 
the  prospects  in  revenue  as  compared  with  the  operating  ex- 
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penses  of  the  company,  or  are  you  basing  this  solely  on  the 
past  period? 

A.  We  have  designed  the  rates  to  reflect  an  estimated  in¬ 
crease  of  $900,000  of  revenue  which  we  request  of  this  Com¬ 
mission,  and  in  so  doing,  we  used  the  sales  data  for  the  year 

1948,  which  is  the  latest  calendar  year  data  available 

2111  to  us. 

Q.  With  respect  to  these  various  classes  of  custom¬ 
ers,  do  you  have  a  study  which  includes  the  components  of 
customer  cost  in  each  of  those  six  categories;  the  cost  for 
selling  and  servicing  the  gas  for  each  of  those  six  types  of 
customers? 

A.  No,  we  have  made  no  such  detailed  cost  analysis. 

Q.  Do  you  know  if  it  is  intended  to  present  such  evidence 
in  connection  with  these  increased  rates? 

A.  No,  sir,  we  do  not  propose  that. 

Q.  Then  actually  in  arriving  at  the  rates  for  each  of  the 
six  different  types  of  consumers,  no  consideration  has  been 
given,  from  your  experience,  as  to  the  costs  for  providing 
that  particular  type  of  service  either  in  the  past  or  in  the 
future? 

A.  Oh,  yes,  sir,  we  have  given  consideration  to  the  in¬ 
creased  costs. 

Q.  But  you  don’t  have  any  figures  on  the  costs  for  provid¬ 
ing  each  different  type  of  service? 

A.  We  have  made  no  detailed  cost  analysis  of  each  classi¬ 
fication.  But  we  have,  as  I  attempted  to  explain  earlier  in 
my  testimony,  tried  to  allocate  on  a  sound  basis  the  increased 
costs  which  vre  have  incurred  to  the  various  rate  blocks,  and 
by  allocating  to  the  various  rate  blocks  they  in  turn,  of 
course,  apply  to  these  six  classifications,  as  you  refer  to. 

Q.  Then  taking  into  consideration  the  proposed  rates  for 

1949,  which  I  assume  these  exhibits  51,  52,  and  53  are 

2112  intended  to  do,  no  consideration  is  being  given  to  the 
economies  to  be  effected  from  the  complete  conversion 

to  natural  gas? 

Mr.  Berry :  I  wonder  if  you  would  clarify  your  question, 
Mr.  Ortman.  This  is  October  10  of  1949.  Do  you  have  in 
mind  that  these  rates  would  be  put  into  effect  retroactively? 

Mr.  Ortman;  No,  sir,  that  is  not  my  understanding. 


565 


Mr.  Berry:  Oh.  You  said  ‘‘rates  for  1949.”  I  am  not 
sure  what  you  meant  by  that. 

Mr.  Ortman :  The  rates  that  you  propose  to  put  into  effect. 
By  Mr.  Ortman : 

Q.  Have  you  taken  into  consideration  the  economies  to  be 
effected  from  a  conversion  to  natural  gas? 

A.  The  economies  which  were  effected  from  the  conver¬ 
sion  to  natural  gas  have  already  been  secured  by  this  Com¬ 
pany.  They  were  secured  by  the  Company  in  the  year  1948. 
They  have  been  secured  by  the  Company  so  far  in  the  year 
1949.  And  notwithstanding  such  economies  as  have  been 
effected,  other  costs  have  risen  to  such  proportion  that  it 
was  necessary  for  the  Company  to  apply  for  these  increases 
in  rates. 

Q.  Have  you  experienced  a  leveling  off  in  the  costs  of  ma¬ 
terials  and  supplies  used  in  the  operation  of  the  Company? 
In  other  words,  a  downward  trend  in  the  cost  of  materials 
and  supplies  used  in  connection  with  the  Washington  Gas 
Light  Company? 

2113  A.  Generally  speaking,  we  haven  ^t  witnessed  any 
downward  trend,  no,  sir.  There  may  be  in  a  few  par¬ 
ticular  items.  I  think  mercury  is  a  typical  example ;  which 
was  in  very  short  supply  during  the  war  and  has  decreased 
in  price.  But  on  the  other  hand,  the  vast  majority  of  the 
items  which  we  utilize  in  our  operations  are  considerably 
higher  today  than  they  were  two  or  three  years  ago. 

•  •••••* 


2124  Mr.  Ortman:  My  understanding  is  that  there  is 
no  way  to  determine  what  the  reasonableness  of  these 
various  rates  is  unless  the  Company  shows  what  the  costs 
are  for  the  sale  and  distribution  of  the  particular  type  of 
gas  for  which  they  are  trying  to  establish  a  rate. 

Commissioner  Lauderdale:  Are  you  prepared  to  attempt 
to  do  that? 

Mr.  Ortman :  My  understanding  is  that  the  burden  is  upon 
the  Company. 

Commissioner  Lauderdale :  I  am  asking  you  whether  you 
are  prepared  to  make  any  such  presentation? 
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Mr.  Ortman:  Sir,  at  the  moment,  it  is  onr  position  that 
I  don’t  know  where  all  the  figures  are  coming  from,  unless 
they  are  coming  from  the  Company;  but  there  should  be  i 
some  figures  as  to  the  cost  of  the  sale  and  distribution  i 

2125  of  gas  to  each  of  these  various  types  of  consumers. 
Unless  the  Company  puts  that  in,  they  haven’t 

carried  the  burden. 

Commissioner  Lauderdale :  Have  you  any  idea  how  they 
could  do  that? 

Mr.  Ortman:  Seriously,  I  think  they  should  have  some 
way  of  doing  it  when  the  Company  says  that  domestic,  non¬ 
heating,  consumers  should  be  increased  more  than  the 
others,  because  there  are  more  labor  costs  for  that  particu¬ 
lar  type  of  customer,  there  are  no  figures  to  support  any  of 
that.  It  is  all  generalities,  so  far  as  I  have  been  able  to 
observe.  Unless  they  prove  that,  I  don’t  see  how  we  can 
have  a  rate  schedule  before  the  Commission  for  considera-  ! 
tion. 

But  I  am  not  attempting  to  delay  this  proceeding.  We 
do  not  have  the  purpose  of  delaying  the  hearing  unneces¬ 
sarily. 

Commissioner  Lauderdale:  Do  you  mean  to  say  that  if 
the  Company  couldn’t  show  the  actual  assignable  to  these 
various  categories  of  customers  they  could  never  be  in  a 
position  to  get  an  increase  in  rates? 

Mr.  Ortman :  That  is  correct,  sir. 

Mr.  Stevens :  Mr.  Commissioner,  I  would  like  to  say  that  I 
I  have  had  some  experience  with  these  rate  matters  for  I 
upwards  of  twenty-five  years.  There  have  been  people  who  ' 
have  claimed  that  they  could  estimate  the  cost  to  serve  i 
various  classes  of  customers.  I  have  never  seen  any  one 

over  that  period  of  years  that  I  thought  came  within  i 

2126  many  miles  of  it.  I  think  that  perhaps  the  man  who 
knew  more  about  it  than  anybody  was  Dr.  Snow,  who 

you  will  perhaps  remember  was  with  the  Pennsylvania 
Commission  many  years  ago,  but  he  admitted  that  he  i 
couldn’t  figure  out  the  cost  to  serve  various  classes  of 
customers. 

In  addition  to  that,  as  the  witness  has  said,  rate  making 
is  an  art.  It  can’t  be  reduced  to  an  exact  science.  I  have 
no  doubt  that  if  we  could  find  out  the  actual  cost  to  serve  i 
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the  minimum  billed  customer,  either  in  the  gas  business  or 
in  the  electric  business,  we  might  very  well  find  that  insteM 
of  charging  a  minimum  bill  to  a  customer  of  $1,  we  ought 
to  start  him  with  $2  or  $2.50  if  you  wanted  him  to  bear  his 
completely  fair  share. 

■Now,  rate  making  can^t  be  done  on  that  basis.  It  can’t 
adhere  directly  to  the  cost  of  service,  even  if  you  could  find 
out  what  it  is. 

Now,  what  I  would  like  to  find  out  in  order  to  bring  this 
matter  to  a  head  is  this :  Mr.  Ortman,  assume  that  this  Corh- 
mission,  after  listening  to  all  of  us  patiently  since  July  28, 
at  various  hearings,  should  state  that  they  are  not  satisfied 
with  any  one  of  these  proposed  rate  schedules  and  were  i:o 
make  an  order  prescribing  a  particular  rate  schedule  of 
their  own  and  that  they  arrive  at  it  after  consideration  of 
all  of  these  days  and  weeks  of  testimony.  Would  you  th^n 
think  that  any  further  hearings  were  necessary? 

2127  Mr.  Ortman :  I  would  think,  sir,  that  in  such  a  case, 
following  the  decision  of  the  Commission,  the  normal 
procedure,  as  I  understand  it,  would  be  that  either  parly 
aggrieved  by  such  a  decision  would  have  the  opportunity 
to  file  a  petition  for  reconsideration.  That  being  denies!, 
if  either  party  felt  that  the  matter  should  still  be  carried 
on — and  I  don’t  say  that  it  would — ^but  should  they  reach 
that  conclusion,  then  they  would  go  to  the  courts  and  try 
to  get  the  decision  of  the  Commission  set  aside.  I  am  n(d 
saying  that  that  is  the  normal  procedure ;  but  I  would  not 
think  that,  once  the  Commission  had  reached  such  a  decision 
on  a  different  rate  schedule,  that  in  itself  would  be  cause  for 
further  hearing  unless  either  party  could  show  that  tie 
decision  itself  was  unreasonable. 

Mr.  Stevens :  In  other  words,  what  I  am  trying  to  get  s.t 
is  the  question  of  due  process.  Commissioner  Lauderdale. 

I  think  everybody  here  is  entitled  to  be  heard ;  and  I  war  t 
to  be  sure — and  I  think  I  am  sure  from  Mr.  Ortman ’s  answer 
— that  if  the  Commission  makes  a  rate  schedule  of  its  own, 
due  process  has  been  served. 

Now,  I  disagree  with  him  completely  on  his  theory  of 
rate  making  procedures,  so  far  as  our  filings  are  concerned ; 
but  it  seems  to  me  that  those  are,  after  all,  beside  the  point 
until  we  know  what  the  Commission  wishes  to  do. 
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Even  then,  as  I  said  a  moment  ago,  I  believe  the  Com¬ 
pany  would  be  entirely  satisfied  to  adopt  Schedule  1 
2128  or  Schedule  lA,  although,  after  reconsideration, 
we  think  that  Schedule  lA  is  a  little  better  than 
Schedule  1. 

Now,  that  is  about  the  best  we  can  say  to  you  at  this  time. 

•  •••••• 


2134  Q.  What  is  correct? 

A.  The  statement  I  made  this  morning  is  that  we 
used  the  rate  blocks  as  determined  by  our  1948  sales  in 
arriving  at  the  estimated  increase  in  annual  revenue  when 
these  various  rates  were  applied. 

I  made  no  reference  at  all  to  the  reason  or  to  the  period 
which  was  used  for  the  determination  of  how  much  additional 
revenue  the  Company  needed.  Those  were  two  entirely 
different  things. 

The  first  thing  we  have  done  here  is  to  present  evidence 
that  showed,  for  the  year  1948,  as  well  as  for  the  twelve 
months  ending  May,  1949,  our  financial  picture,  and  justified 
the  reasons  why  we  felt  we  should  have  an  increase  in 
revenue  of  $900,000. 

Now  then,  in  applying  the  rates  which  we  have  submitted 
to  determine  their  effect,  we  have  used  the  sales  in  1948, 
which  is  the  last  full  calendar  year  of  sales  available  for 
such  an  analysis. 

2135  Q.  By  like  token,  I  think  I  am  correct  in  saying  that 
no  consideration  has  been  given,  in  connection  with 

these  proposed  rates,  to  the  increase  in  the  consumption  of 
gas  caused  by  the  increase  in  terms  and  space  heating  equip¬ 
ment  for  this  year  and  subsequent  years? 

A.  The  estimates  of  the  revenue  effect,  as  a  result 

2136  of  the  application  of  these  rates,  have  been  predicated 
on  1948  sales  results. 

•  •••••• 

2145  A.  For  the  year  1948,  the  average  therm  sales  per 
domestic  meter  were  297.5. 

Q.  Now,  when  you  say  “domestic  meter, you  are  re¬ 
ferring  to  the  domestic,  non-heating,  user? 


569 


A.  Yes,  sir. 

Q.  What  is  your  figure  on  space  heating? 

A.  On  space  heating,  the  comparable  figure  is  1,354. 
2146  For  commercial  and  industrial,  the  figure  is  2,125. 
For  seasonal  otf-peak,  the  figure  is  8,359.6. 

For  wholesale  apartments,  the  figure  is  957. 

For  public  authorities,  which  include  the  Federal  govern¬ 
ment  as  well  as  the  Government  of  the  District  of  Columbia, 
is  4.123. 

Q.  That  is  the  average  therms  per  meter  for  the  entire 

vear  1948? 

•> 

A.  That  is  correct. 

•  •••••• 

V.  A.  McElfeesh 

2173  Q.  You  say  you  applied  those  rates  to  the  amount 
of  consumption  in  the  year  1948? 

A.  That  is  correct. 

2174  Q.  That  is  the  same  experience  to  which  the  Com¬ 
pany  applied  the  therm  rates.  Do  you  have  any  com¬ 
ment  to  make  in  respect  to  the  use  of  the  1948  consumption 
experience? 

A.  Yes.  I  think  that  the  use  of  the  year  1948  probably 
indicates  that  the  placing  into  etfect  of  any  of  these  rate 
schedules  at  a  future  date  would  undoubtedly  produce  more 
revenue  than  the  amount  shown  in  the  computation.  That 
is  so  because  the  computation,  of  course,  using  1948  data, 
does  not  take  into  effect  the  increases  in  customers  that 
have  occurred  since  that  time. 

Now,  just  what  it  would  be,  what  the  difference  would 
be,  would  be  difficult  to  say,  and  as  Mr.  Noyes  has  pointed 
out,  1948  is  the  last  full  calendar  year  for  which  the  data 
is  available. 

I  think  from  a  temperature  standpoint  it  is  a  pretty  good 
selection,  in  that  it  was  fairly  close  to  the  twenty-year 
average  normal  temperature.  And  I  have  no  serious  quar¬ 
rel  with  the  use  of  the  calendar  year  1948,  although  I  will 
say  that  it  would  have  been  preferable  if  the  data  had  been 
available  to  have  used  the  same  data  that  was  used  for  the 
test  year  in  determining  the  amount  of  increase  that  was 
necessary.  That  would  have  been  coordinated.  But,  as  I 
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say,  the  data  was  not  available,  and  it  was  necessary  to  use 
that  which  was  available. 

Q.  You  mean  by  that,  then,  that  in  giving  effect  to 
2175  the  studies  presented  in  Exhibits  51,  52,  and  53, 
applied  to  the  1948  consumption,  consideration  would 
have  to  be  given  to  the  effect  of  increased  consumption  in 
the  future  period? 

A.  Yes,  by  reason  of  the  increase  in  the  number  of  cus¬ 
tomers  which  has  taken  place  since  December  31,  1948. 

Q.  The  Company  proposes  the  use  of  a  single  schedule 
rate  rather  than  a  multiple  schedule  rate. 

2180  Q.  Do  you  have  any  cost  studies  in  connection 
with  the  testimony  that  you  have  just  given? 

A.  No.  I  didn’t  think  it  was  necessary  to  make  cost 
studies  in  this  case.  I  have  found  in  the  past  that  after 
you  make  them  it  is  very  difficult  to  use  them  precisely. 

Q.  Mr.  McElfresh,  do  you  know  or  can  you  substantiate 
whether  the  existing  rates  are  in  balance  with  each  other? 

A.  What  I  meant  by  that  statement  was  this,  Mr.  Kirby : 
that  there  was  very  little  difference  between  the  three 

2181  major  rates,  that  is,  residential,  commercial  and  in¬ 
dustrial,  and  wholesale  apartment  house,  as  evi¬ 
denced,  I  believe,  by  Exhibit  50.  That  doesn’t  compare  the 
wholesale  apartment  house  rate,  but  it  does  compare 
domestic  and  commercial.  And  in  the  interest  of  simpli¬ 
fication  and  the  establishment  of  a  single  rate,  I  think  that 
you  are  going  to  have  to  be  somewhat  realistic  in  a  rate 
change  of  this  character,  and  you  can’t  expect  a  precise 
percentage  increase  to  all  classes  of  customers. 

Q.  Do  you  know  whether  the  non-heating  customers  are 
now  paying  the  full  cost  to  serve  them? 

A.  No.  I  said  we  hadn’t  made  a  cost  studv. 

Q.  Do  you  know  whether  the  so-called  Government  class 
now  pays  more  or  less  than  the  cost  of  service? 

A.  Not  precisely,  no. 

Q.  You  say  ‘‘not  precisely.”  Just  what  do  you  mean  by 
“precisely”? 

A.  I  mean  that  we  haven’t  made  any  studies,  any  cost 
distribution  studies. 
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Q.  In  other  words,  you  don’t  know? 
A.  I  have  a  general  idea,  yes. 


By  Mr.  Ortman : 

2186  Q.  Yes,  sir.  But  my  only  question  is:  Like  ML 
Noyes,  you  didn’t  take  into  consideration  the  cost  of 

service  to  the  customer,  or  the  consumption  cost,  at  all,  with 
reference  to  Schedule  lA? 

A.  I  think  that  is  reflected  to  some  extent,  Mr.  Ortman,  in 
your  block  rate;  that  there  are  certain  costs  which  apply  to 
all  customers.  Now,  as  I  have  said  before,  we  did  not  mak^ 
a  precise  cost  allocation,  but  it  is  in  line  with  reasonableness 
by  the  nature  of  the  block  rate  schedule  which  is  pro- 

2187  posed  here  to  distribute  those  costs  on  a  fairly 
equitable  basis. 

Q.  You  feel  that  something  has  occurred,  then,  since 
March  1947,  that  should  permit  the  Company  to  change  th(‘ 
basis  of  their  rates  between  the  order  of  1947  and  the  present 
rate  hearing? 

A.  What  do  you  mean  by  ‘‘the  basis”?  You  mean  fron. 
a  multiple  rate  schedule  to  a  single  rate  schedule? 

Q.  That  and  also  the  allocation  among  the  various  types 
of  consumers. 

A.  Well,  all  types  of  consumers  will  fare  equally  undeij 
this  proposed  schedule,  Mr.  Ortman,  the  only  difference! 
being  in  the  size  of  the  consumption. 

Q.  But  that  is  your  testimony  without  making  a  cos 
analysis  study  of  the  operation  of  the  Company? 

Mr.  Harrison:  Just  a  minute.  This  witness  has  stated 
any  number  of  times  that  he  has  not  made  a  precise  cost 
study,  and  there  is  nobody  that  has  made  one,  and  I  doubt 
if  there  is  anybody  living  who  can  make  a  precise  cost  study 
by  customers. 

As  I  understand  the  testimony  of  this  witness  and  of  Mr. 
Ritenour  and  perhaps  other  witnesses,  they  have  given  con¬ 
sideration  to  all  costs,  all  services. 

Is  that  true,  Mr.  McElfresh? 

The  Witness :  That  is  true,  yes.  As  I  see  it,  the  problem 
is,  first,  does  the  Company  need  an  increase;  and,  if  so, 
how  much? 
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2188  The  next  problem  is,  then,  to  devise  rate  schedules 
which  will  produce  that  much  additional  revenue. 

And  I  think  from  our  check  of  these  schedules  that  de¬ 
pending  on  the  amount  determined  by  the  Commission,  any 
one  of  them  will  produce,  within  reason,  additional  revenue 
which  the  Commission  may  decide  that  the  Company  is 
entitled  to  or  needs. 

•  •••••• 

2233  Commissioner  Lauderdale:  Then  do  I  understand 
that  from  the  present  state  of  the  record  at  the  pres¬ 
ent  time  this  exhibit  has  no  value  ? 

Mr.  Ortman :  It  has  value  to  the  extent,  sir,  that  it  shows 
percentage-wise  the  difference  in  the  proposed  increase, 
with  respect  to  the  four  types  of  consumers  set  forth  on  the 
exhibit,  showing  that  some  get  higher  percentages  than 
others. 

However,  we  proposed  to  tie  it  into  the  costs,  but 

2234  the  costs  are  not  available. 

Commissioner  Lauderdale:  What  conclusion  do 
you  want  us  to  draw  from  this,  then? 

Mr.  Ortman:  At  the  present  time  and  from  the  present 
state  of  the  record,  I  presume  the  Commission  would  have 
in  mind  whether  there  is  a  proper  distribution  of  the  rates 
among  the  various  types  of  consumers. 

•  •••••• 

2238  Mr.  Ortman :  It  is  my  understanding  that  the  group 
of  exhibits  from  Exhibit  49  through  Exhibit  55  is 

intended  to  constitute  evidence  concerning  the  proposed 
rate  increase  that  the  Washington  Gas  Light  Company  is 
requesting. 

I  would  like  to  object  to  the  introduction  of  Exhibit  49 
through  Exhibit  55  on  the  ground  that  if  they  are 

2239  considered  as  testimony  of  the  proposed  rate  changes 
they  should  not  be  accepted  as  such  evidence  because 

none  of  those  exhibits  are  accompanied  by  an  allocation 
of  costs  among  customer  costs  and  consumption  costs  in 
order  that  the  Commission  can  properly  reach  a  conclusion 
as  to  whether  the  proposed  increase  in  rates  is  justified. 
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These  exhibits,  taken  by  themselves,  do  not  include  suclji 
cost  studies ;  so  I  feel  strongly  that  the  exhibits,  therefore^ 
should  not  be  considered  as  evidence  in  connection  with 
the  proposed  rate  increases  of  the  Washington  Gas  Lighp 
Company.  On  that  ground,  I  object  to  Exhibits  49  through 
55. 

Mr.  Harrison :  In  that  connection,  I  would  just  like  to  re  ¬ 
mind  the  Commission  that  both  Mr.  Ritenour  and  Mr.  Mc| 
Elfresh,  in  their  studies,  included  all  the  costs  for  the  entire 
system  of  the  Washington  Gas  Light  Company. 

Commissioner  Lauderdale :  Are  there  any  other  objections 
to  the  admission  in  evidence  of  these  exhibits? 

Mr.  Ortman,  the  objection  is  overruled,  and  the  exhibits 
are  received  in  evidence. 

(The  documents  referred  to  heretofore  marked  for  iden¬ 
tification  Exhibits  49  through  55,  inclusive,  were  received  in 
evidence.) 

Mr.  Ortman :  I  move  the  admission  in  evidence  of  Exhibit 
56  for  the  purpose  for  which  it  was  offered  in  evidence. 

Mr.  Stevens :  No  objection. 

2240  Commissioner  Lauderdale :  That  may  be  received. 

(The  document  referred  to,  heretofore  marked  for  iden¬ 
tification  Exhibit  56,  was  received  in  evidence.) 

Commissioner  Lauderdale:  Is  there  any  further  evi¬ 
dence  to  be  presented? 

Mr.  Berry :  I  have  nothing  further. 

Commissioner  Lauderdale :  Does  anybody  have  anything 
they  wish  to  say  with  respect  to  these  rate  schedules  by  way 
of  argument? 

Mr.  Ortman :  I  would  like  to  follow  through  on  my  earlier 
proposal  at  the  time  the  Company  offered  these  proposed 
rate  schedules,  and  move  at  this  time  that  the  application 
for  the  emergency  increase  and  these  rates  that  were 
offered  be  dismissed  on  the  ground  that  there  is  nothing 
any  place  in  the  record  upon  which  a  conclusion  could  be 
based  as  to  whether  the  costs  are  properly  allocated  and 
upon  which  the  Commission  could  reach  a  conclusion  as  to 
whether  these  rates  are  just  and  proper  or  as  to  whether 
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or  not  they  are  discriminatory  in  that  there  is  no  cost  analy¬ 
sis  or  breakdown  of  cost  study  applicable  to  these  rates. 

Under  those  circumstances,  I  feel  that  the  application  for 
the  emergency  increase  and  these  proposed  schedules  in 
Exhibits  49  through  55  are  the  things  before  the  Commis¬ 
sion  for  consideration. 

If  that  be  the  case,  I  move  that  the  application  for 
2241  the  increase  be  denied  and  that  the  application  be 
dismissed  because  the  normal  procedure  with  respect 
to  any  application  for  an  increase  is  that  the  burden  of 
proving  the  need  for  an  increase  is  upon  the  company,  which 
has  not  been  sustained  in  this  proceeding. 

The  normal  thing  is  to  show  the  allocation  of  costs  applic¬ 
able  to  various  classes  of  rates.  That  not  having  been 
done,  I  move  that  the  application  be  dismissed  and  the 
relief  requested  denied. 
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Washington  Gas  Ught  Company  Company  Exhibit  6 

Prince  George's  Gas  Corporation 

Potomac  Gas  Company 

AVERAGE  INVESTUENT 
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Washington  Oas  light  Company 
Prince  George's  Gas  Corporation 
_ Potomac  Gas  Company _ 

Operations  for  the  12  Months  Ended  $/3l/h9* 
Compared  with  the  12  Months  Ended  6/30/39 

Cents  per  Therm 


Company  Exhibit 


8 


-  7^ 


51% 


Labor, 

Othar 

than 

Oaa 

Supply 


50 


25 


0 


25 


50 


-  75 


Adjusted  for  operating  conditions* 
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Washington  Oas  Light  Company  Company  Exhibit  10 

and  Subsidiary  Companies 

EARNINGS  PER  SHARE 


Calendar  Year 


2268 


mahucton  Ou  u^t  Co^panjr 
Frlne*  0«6rg«'a  Qu  Corporation 
Potonne  Ou  Coopaiy 


Cowpwy  EadilUt 
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EiRNINCS  STiinair.  and  Othar  Data 


12  llootha  Endad  <^lna  30th 


Calendar 

Tear 

12  Months 

19U8 

to  5/31/1,9 

19ti9  oWr 
1939] 


QFERATim  REVENUES 

1  Salas  of  Oas  to  CnatOMra 

2  Othar  Oparatlnc  Raranoas 

3  Total  Oparatlng  Rarannaa 

OFERJITINO  EXTOBES 
Oparatlon 
Production 

Oaa  Pvchaaad  for  Raaala 
Distribution 

Custoaar  Aects.  i  CoUactlac  : 
Salsa  Proaotlon 
AitelnlatratlTa  &  Oansral 
Total  Oparatlon 
Malntananea 
jj,  Production 

12  Distribution 

13  Oanaial  Propart/ 

iL  Total  Malntananea 

15  Total  Oparatlon  A  Malntananea 

16  Inortiaatlon  of  Nat.  Oaa  Conv.  ' 

17  Daprodatlon 

18  Proparty  loasas  Ch(*  to  Opaxatlona 

19  Total  inert,  i  Dapr. 

20  Oanaral  Taxaa 

21  Psdsral  Ineoaa  Taxes 

22  Other  Tncona  Taxes 

23  Total  Taxes  I 

2U  Total  Oparatlnc  Expansaa  : 

25  ler  OFERATINO  REVEWES 

26  SRCIAZ.  iDJUSTICNT  FOR  RiTE  MilCINO 

27  NET  OFQUTINO  REVENUES  ADJUSTED 


8  2,132,893 

8  2,761,281 

8  2,952,595 

S1,6,U71 

615,919 

669,376 

1,25,1,63 

1,79,731, 

512,282 

317,168 

325,310 

312,,71,7 

$  3,789,362 

672,9ti6 

587,727 

122,892 


i  U,367,X75 
193,672 
l,2li7,219 
735,7lili 
389,159 


90,707 


|11,9SU,230 

162.281 


t  232,177 
3,l6k,li25 
l,li9U,6Ut 
886,222 
U56,011 


IE  l^EPillEiaKiniDB^E  r-nvyw^ri-MK  K-ni^inr'?mg  lyfjimimt  EJkifJtS] 


llt7,0tilt 

23li,019 


367,679 

280,836 


320,589 

286,5n 


t  171,323 
1j37,770 


|i  mK^jxiLmK  mfsxfimM  mrjmsmMmmnmMMM  KSKsaiKSiciiai 

|llWKng!aE»«SJg!aE^A"AIEl'WET^Gm''Jira7flc3EaE^HJlTfgME»?g3IK>aiWtniWyMElJtiafR3il 


t  lliO,393 
717,208 


IE  Sl&'Uiml 

lElAl'^^E 


8  360,619 

8  350,265 

8  337,6a 

8  31,6,070 

8  382,760 

8  l,2lt,573 

8  1,51,321, 

8  U,8,912 

8  1,35,738 

378,555 


- 


U2lt,726 


•jfTsy.j— :*# _ 

■  HSiE«KH3:ftEPflKKI^IiK!29KK:JR'fiaEV&'R^E«IE^'!;»rsni7^:^EaEVI'r:ffi5aEVR'Tl>r2l| 


EKiSGiaftK 


$  1,766,182  $  1,579,809 

65,888 


$  2,015,138 


|ES?G3!&:aiESIE2aBlBl 


S  1,381,985  $  1.106,318 


32,070 


EBBatBlCBE^i»E3Btg:fEgjmEa!B:glE»?LK^aE«CS?Kare!aiE??lMia?K:3Ka 


RATE  BASE  •  SUDINO  SCADE 

82J,.119.927 

825.218.909 

826.282.275 

832,315.81,2 

832.631.809 

RETURN  EARICD  (27  4  28) 

7J,65 

7.265 

6.015 

5.5U 

6.a* 

5.935 

5.705 

63.07^  1 
61t.76jc  3 


95.955 

(36.234 

(38.554 


ADJUSTED  NET  CFERATINOREnKES  (Una  27)  $  1,800,269  8  1,832,070  t  1,579,609  8  1,555,051,  $  2,015,138  $  l,911i,820  |  $  1,859,013  |  $  2,026,369  |  8  1,827,617 

Deduct,  excess  of  Book  Accrual  for 

Dapr.  ow  alloe.  for  rata  eaklnc  _  1,0.916  I  Jl,771  _ 137.977  X  168, UO  193.1,25  211.068 

32  ADJUSTED  NET  OPQUTINO  REVENUES, 

Inclndlnc  book  Dapr.  prorlaion 

33  AVERAIE  INVESTICNT  (Una  I16) 


I :  •  ^  8.  ■  ^  Et 


8  1.38U,985  8  1,106,318 


1.106.318 


Oaa  Plant  In  Serrica 
Extraordinazy  Property  losses  (Nat) 
Natural  Oas  Conrarslon  Coats 
Materials  and  SuppUas  : 

Cash  MorVing  Capital 

losa-CoRtrlbutlons  In  Aid  of  Constr. 
Adrancas  fbr  Construction 

Balance 

less  Depredation  Raserra 
Averacs  Inrastaant 


82l,,81,7,706  I  825,776,665  826,836,212  $28,59l,,68l,  831,077,199  832,672,502  832,998,266  |  833,328,335  I  833,851»,699 

hh9,00S  liS7,7L3  575,6U  621.21,0  660,71,7  628,717 

702.171 


_ _ _ 

vfTOltyTl»53R'BPayEiKCTfia»  jgitCTgfcJg  P.nRSljl^B 


833,21,7,957  833,622,321 

1.862,552  1,862,91,6 

2,887,131  2,777,1,26 

618,601,  1,002,609 


k):y|ai.-.«K 


OTHER  DATA 


NttM>ar  of  Custonara'  Materst  ' 

At  End  of  Period 

138,9a 

11,1,762 

1»,231 

157,621, 

161,1,70 

163.200 

165,017 

166,922 

168,936 

ATaraca  for  Period 

138,250 

11,0,781 

IW.TOI 

151,,6I,1, 

160,069 

162,777 

I61,,t3l 

166,229 

168,205 

Thorns  of  Gas  Sold 

60,020,026 

67,9a,lK)0 

71,U,2,2» 

76,138,526 

a,669,600 

86.1,69,280 

87,139,261, 

88,678,  as 

93,513,188 

172,921 
171,398 

106,338,871  1  102,371,776 


55.995 

13.825 


•‘7 

21.. 555  1,8 

21.. 61.5  I  1,9 

70.56t  I  50 
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Conq^an^  Exhibit  12 

Schedule  1 

Washington  Gas  Li^t  Company 
Prince  George’s  Gas  Corporation 
_ Potomac  Gas  Con^any _ 


OPERATING  REVENUES 


Year  19U8 


Per  Books 

Applicable 
to  Other 
than  D.  C* 
Operations 

Amount 
Related  to 

D.  C. 

Operations 

(A) 

(B) 

(0) 

REVENUES  FROM  SALES  OF  GAS 

1 

Domestic 

«  U>822,508 

t 

#  U,822,508 

2 

Space  Heating 

5,089,003 

5,089,003 

3 

Commercial  and  Industrial 

1,568,938 

1,568,938 

U 

Seasonal  Off  Peak 

7,927 

7,927 

5 

Wholesale  Apartment  House 

320,120 

320,120 

6 

Public  Authorities 

U06,0l8 

1*06,018 

7 

Forfeited ‘ Discounts 

132,31*7 

132,31*7 

8 

Sales  to  Associated  Companies 

2,179,713 

2,179,713 

9 

Total  Revenues  from  Sales  of 

Gas 

|1U,526,57U 

#2,179,713 

#12,31*6,861 

10 

OTHER  OPERATING  REVENUES 

lii3,8U6 

11*3,81*6 

11 

TOTAL  OPERATING  REVENUES 

|1U,670,I*20 

#2,179,713 

#12,1*90,707 

2270 
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CoDpai^  Exhibit  12 
Schedulft  2 


Washington  Qas  Ll^t  ConqiJaiv 
Prince  Oeorge'e  Oae  Corporation 
_ Potomac  Oae  Conpany _ 


OPERATING  EXPENSES 


Year  I9I48 


00 

ic 


1 

2 

3 

h 

5 

6 

7 

8 
9 

10 

11 

12 

13 

111 

15 

16 
17 
13 

19 

20 
21 

22 


Per  Books 
Consolidated 

Adjustments 

Adjusted 

Total 

Applicable 
to  other 
than  D.  C. 
Operations 

Amount 
Related  to 

D.  C. 

Operations 

1 - 

(A) 

(B) 

(c) 

(D) 

(K) 

- 1 

OPERATING  EXPENSES 
Operation 
Production 

_ Oae  Purji^ae^  for  Resale 

‘  Distribution 

Customer  Accounting  &  Collecting 
Sales  Promotion 
Administrative  &  General 
Total  Operation 
Maintenance 
Production 
Distribution 
General  Property 
Total  Maintenance 

Total  Operation  &  Maintenance 
Amortisation  of  Nat.  Gas  Conversion 
Depreciation 

Property  Losses  Chargeable  to  Oper. 

Total  Amortisation  &  Depreciation 
General  Taxes 
Federal  Income  Taxes 
Other  Income  Taxes 
Spec.  Prov.  for  Conv.  to  Nat.  Gas 
Total  Taxes  &  Special  Provision 

TOTAL  OPERATING  EXPENSES 


$  li73,950 

U, 603, 666 
1,513,563 
852,3li5 
Iili6,l53 


198,100 

73li,901 
.956 


i  303,^ 
1,01.6,702 
P?«769 

682,liil 
592,800 
75,180 
(53.1100) 


8  1.296.991 


$13,0116,  liUO 


(11,79U) 


$(  8,302) 
6,816 
(  7,li80) 


$  2li,87U 


I  1i78,950 

U, 608, 666 
1,513,563 
852,3li5 
Iili6,l53 

t  9.1I.6.655 


$  198,100 

723,107 

^5,956 


%  ■  977,16] 


$10.123.8ie 


$ 303,600 
l,0li6,702 
255.769 


s  1.606.671 
$  67li,109 

599,616 
67,700 


$  l,3Ul,li25 


$13,071,3111 


$  139,518 

1,3142, 50U 

17,993 


...  17iQ54 

$1,517,869 


$  57,707 

5,899 


63.606 


l,56i:U75 


i 


17l4,8liO 

58.105 


-23.p55 
36,281 
llli,891 


$  i5i.172 


$1,965,592 


$  339,1432 
3,266,162 
1,U95,570 
852,3145 

14146,153 

iS* 


$  1)40,393 

717,208 
55,956 


913^ 


1 


_ ,343 

303,600 

871,862 
197, 


4814,725 

67,700 


$  1.190.253 


$11,105,722 
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Company  Esdilbit  12 
Schedule  3 


Wa^ington  Qas  Lig^t  Company 
Prince  George* s  Gas  Corporation 
_ Potomac  Gas  Company _ 


AVERA®  INVESTMENT 


Year  19U8 


Per  Books 
Consolidated 

Applicable 
to  Other 
than  D«  C« 
Operations 

Amount 
Related  to 

D.  C. 

Operations 

(A) 

(B) 

(C) 

1 

Gas  Plant  in  Service 

$36,912,820 

#3,661*,863 

#33,21*7,957 

2 

Extraordinary  Property  Losses 

2,1*35,821 

553,269 

1,882,552 

3 

Natural  Gas  Corversion  Costs 

2,887,1*31 

> 

2,887,1*31 

h 

Materials  and  Supplies 

„  938.195 

.  119.591 

818.601* 

Total 

$U3,17U.267 

#l*.337.7b 

#38.836151*1* 

6 

Less-Contributions  in  Aid  of  Constr* 

«  1,651*,8$3 

#,  59,215 

#  1,595,638 

7 

Advances  for  Construction 

^  53.806 

53.806 

8 

Total 

S  1,708.659 

"1  59.215 

t  l*6u9«liUi 

9 

Balance 

#1*1,1*65,608 

#1*,278,508 

#37,187,100 

10 

Less  Depreciation  Reserve 

5,105,265 

513,155 

li,  592, 110 

11 

Average  Investment 

#36,360,31*3 

#3,765,353 

#32, 59l*,990 

2272 
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Washington  Gas  Light  Company 
Prince  George's  Gas  Corporation 
_ Potomac  Gas  Company _ 


Company  Exhibit  12 
Schedule  U 


AVERAGE  INVESTMENT  -  GAS  PLANT  IN  SERVICE 


Year  19h8 


CO 


Total 

Appllcablo 
to  Other 
than  D.  C. 
Operations 

Amount 
Related  to 
D.C •Operations 

(A) 

(B) 

(c) 

Property'  Related  to  D.C*  and  Other  than  D.C.  Operations 

1 

All  Gas  plant  In  Service  att 

2 

East  Station 

$  6,906,920 

$2,011,986 

$  l*,89U,93li 

3 

West  Station 

l,190,li0U 

3li6,765 

81*3,639 

k 

1st  &  K  Streets  Station 

331,009 

23U,586 

5 

Prince  George's  Gas  Corporation 

3,020,0li2 

9U3,075 

2,076,967 

6 

Potomac  Gas  Company 

102,055 

29,729 

72,326 

7 

-- Ti'ansmlsslon  lines  as  follows  t 

•* 

6 

The  D«C*  Portion  oft 

9 

12"  line  from  Rockville  to  East  Station 

10 

16"  line  from  Rockville  to  West  Station 

1 

• 

11 

ii"  line  from  I8th  St*  &  Bunker  Hill  Rd*,  N«E* 

1 

to  Edmonston  Station 

\  79li,886 

231,550 

563,336 

12 

16"  «>  2ii"  line  from  East  Station  to  West  Sta* 

{ 

13 

12"  -  16"  line  from  West  Station  to  Key 

\ 

Bridge  (Including  two  12"  lines  on 

) 

the  bridge) 

/ 

Hi 

12"  line  from  Key  Bridge  to  South  flllroore 

Street  and  Lee  Blvd*  (Rosslyn's 

Distribution  property) 

7,668 

2,233 

5,li35 

15 

Distance  pressure  gauges  located  at  strategic 

points  In  the  system 

10,61*9 

3,102 

7,51i7 

16 

Total 

$12,363,633 

$3,661*,863 

$  8,698,770 

17 

Property  Related  Entirely  to  D.  C*  Operations 

2U,5Ii9,l87 

21*,5U9,187 

16 

Total  Average  Investment 

136,912,820 

$3,661*,  863 

$33,2U7,957 
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Cd^jany  Exhibit  12 
Schedule  ba 


1fc»htnatwa  Om  Ufht  Ccapugr 
Mae*  O«org«'a  Qm  Corporation 
M<aaao  Oaa  Ceacaar 


ATniOH  MYBTiiBfr  -  Ota  vwit  la  amwci 


T>f  l?*iB 


ieootni 

tialanfia  BAV  HbaItb  aa  t 

>r  ner—her  tl 

19L8 

WaleMeil 

Prlne* 

Oaorca's 

lV.t-.n 

Total 

Tctal 

Allocable 

Procarty 

Related 
entirely  to 
OC.ODtmla>s 

(i) 

(8) 

(c> 

(0) 

(K) 

(P) 

(0) 

IflJ^lfta  Flaot 

Ortaaiaation 

Predactloa  Plant 

Straeturaa  and  laprcrianta 

BoUar  flaat  Bqal|a*nt 

Othar  hover  Bqolpeaat 
oil  Oaa  Oaaaratlnc  BqfalcvaBt 

Coal)  Ooka  aitd  iah  Headline  Bq^alpaaiit 
Purification  Iqelpaent 

Other  Prodnotlra  Benlpaent 

Total  hrodoetloo 

8  16.165 

2Jill 

8  18.578 

$  I6.li56 

$  16.656 

1  823,658 
1,150*852 
1,097,665 
60,651 
1,1U,969 
115,819 
752*687 
765.866 

$  823,658 

1,150,852 
1,097,665 
60,851 
1,11i1,969 
115,819 
752,687 
_ 765.866 

$  8l»5,ii8ti 
1,121i,760 

1,097,665 
60,851 
1,129, oU 

llli,930 
787,198 
_ 789.901 

$  865,686 
1,126,760 
1,097,665 

60,851 

1,129,066 

116,930 
787,198 
_ 789.901 

8  5.909.^ 

i  5.909.367  1  $  5.919.835  1  tT.9l>9;835^ 

Storeaa  Plant 

Lend 

Straetnraa  and  mfromnant* 

Total  Stor*e* 

$  62,068 
1.1)2.302 

1  26,815 

l.L99.li59 

$  88,883 

2.83l.m 

$  88,883 

2.8S?.lil7 

$  88,883 

.  2.859.617 

$  lil^ilTO 

Tltwotfflr 

8  2.9(18.300 

$  J,9(|k.)00 

iramlHim  Plwi 

Land 

Stroctwaa  and  mproeenenta 

Malaa 

Recnlatli^  CipilFaant 

Total  Tranenleelon 

1  3,061 

775,633 

18.6)5 

1  13,ti93 

Ii,319 
6211,589 
29.287 

$ 

786,213 

5I1.III 

$  16,55Ii 

2,18^1235 

_ 102.033 

$  I6,551i 

Ji,319 
1,1(93,910 
_ 52.227 

$  16,556 

6,319 

1,693,910 
_ 52.227 

1  MAh 

1  67i!SU 

T 

8ZiOa)2ii  1  %  2n309s3m 

$  1.567.010  1  $  1.567.010 

Dietribntloo  Plant 

Land  .  Balt  Road  SUtlon 

Strsetarae  and  Inprovaaantei 

At  Balt  Road  Station 

At  Production  end  Stores*  Station* 

Maine  1 

frinc*  0*or|**a  dlatrlhotlon  nalna 

Other 

Puapl>«  end  Rasulatlnc  Eq;olpn*ntt 

At  production  and  Stor^a  Station* 

Dletanc*  praeeur*  s*uc** 

On  Prlne*  Caorea'a  dlatiihutlon  nalna 
ether 

Sarvleaa 

Meter* 

Motor  Inatallatlona 

Roue*  Roeulatore 

House  Regulator  Installations 

Othar  Qlstrlhtttlon  Srstoa  Xqulpaanti 

At  Production  end  Stores*  Stations 

Other 

$  -  2,110 

5,335 

lii5,525 

11,709,263 

921,li55 

10,250 

59li*06ti 

5,39«i,107 

2,02^613 

1,139,308 

78,966 

7li,710 

1*1«62 

L9.576 

1 

153,029 

85*5c<i 

583,231 

3,855 

2*680 

$  2,110 

5,335 

298,5Sli 

85,50(i 

U,709,263 

l,50li,686 

10,250 

3,855 

59ii,06(» 

5,39li,107 

2,02ii,6l3 

l,li39,308 

78,966 

7li,710 

ii,l62 

$  '2,110 

5,335 

2S8,OOli 

85,516 

U,1i95,W8 

l,li71,331 

10,669 

3,855 

587,665 

5,269,300 

2,017,352 

1,618,676 

73,729 

70,976 

3,366 

288,006 

85,516 

1,671,331 

10,669 

3,855 

3,366 

$  ■  2',U0 

5,335 

U,695,698 

587,665 

5,269,300 

2,017,352 

1,618,676 

73,729 

70,976 

Total  Oletrlbtttlon 

1  828.299 

82J.275.06i 

U2.S6S.B6§ 

1  l.B62.n> 

^o.9aii:tB 

Qeneral  Pleat 

Land 

Structuros  and  Inprovenante 

Office  Pumltur*  and  Siulpnent 

Trane portatlon  Squlpnenti 

At  Production  and  Storage  Stations 

Othar 

Stores  Bqulpaant 

Shop  Bqulpaant 

Laboratory  Equlpaent 

Tool*  end  Work  Bqnlpnent 

CooBunlcatlon  Biiulpnarit 

Mlecallanaous  Biialpaent 

$  51iO*305 
l,838,Iil9 
3liO,399 

U,553 

552,778 

lli,8U 

51,765 

19*005 

171,928 

39,509 

22.069 

$  51i0,305 

l,SS8,Ia8 
3!iO,399 

11,553 

552,778 

lb,8U 

51,765 

19,005 

171,928 
39,509 
_ 22.069 

8  561,035 

1,887,760 
329,613 

11,665 
508,586 
16,667 
69,690 
19,032 
162,953 
32,165 
_ 19.976 

$ 

U,665 

$  561,035 

1,887,760 
329,613 

508,536 
16,667 
69,690 
19,032 
162,953 
32,165 
_ 19.976 

Total  Cetvaral 

t  3.6^2.^ 

$  3.652,51.0  1  i  3.576.702  1  $  11,61»5  1  1  3.565.057J 

Total 

$3ii.20li.)70 

8  I.(lli2.ti26 

A. 

81i2.737 

$38,089,533 

$36,905,152 

$12,355,965 

$26,569,187 

Total  fron  lino  53>  col*  D  abor*  $38*069*533 
Addi  Kay  Bridge  -  S.  minor*  St. 
lino  (Roaslyn's  Distribu¬ 
tion  property)  61.923 

Total  fynn.igg 

...  .1*$^ 

7.668 

$36,91^820 

$12,)63,6i) 

Total  fron  line  53  abor* 

Adjustaent  to  derive  Original  Coat 

$3li,20l(,370 

{618.391) 

$  3*0(i2,li26 

$ 

81i2,737 

$38,089,533 

(618.391) 

Sub  Total 

Construction  Work  In  Progress 

Oas  Plant  Held  for  Putur*  Ds* 

Oee  Plant  Adjustaents 

l)3;585lW 

79,208 
137*598 
V  l,065,51i9 

1  3,0L2*1i26 
1|,910 

1 

6li2*»3t 

$)7,ii7i,ll»5 

81i,U8 

137,598 

1.055.51i9 

Total 

•3ti,859,33ii 

$  3,01*7,3)6 

8 

eii2*737 

$)8,7W,li07 

1/  Includes  $tt37*15S  eppllcabl*  to  property  retired 
and  Other  Ptorslcal  property  as  follow*  i 

Property  Retired  |23li*6lli 

Other  Physical  Property 

2 

3 

h 

5 

6 

7 

8 
9 

10 

u 

12 

13 

It 

15 

16 
17 
IS 

W 

20 

21 

22 

23 

21i 

25 

26 
27 

29 
2? 

30 

31 

32 

33 
3!i 

35 

36 

37 
39 
39 

to 

111 

112 

113 
Ui 

li5 

fi6 

ii7 

t>S 

Ii9 

50 

51 

52 

53 

51i 

55 


56 

57 

58 

59 

60 
61 
62 
63 
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Prince  George’s  Gas  Corporation 
Potomac  Gas  Company 
Earnings  Statement 
Adjusted  for  Operating  Conditions 

Adjustments  for  Operating  Conditions 


Operating  Revenues 
Sales  of  Gas  to  Customers . 
Other  Operating  Revenues 


Adjustment  for 
Adjusted  for  Changes  in 
General  Wage  Depreciation 
Actual  Increase  for  Accruals  for 

12  Mos.  Ended  Period  June  1948  Period  June  1948 
May  31,  1949  ’  thru  March  1949  thru  Dec.  1948 


Adjustment  to 
20- Year  Average 
Temperature 
throughout  the 
12  Mos.  Ended 
May  31,  1949 


12  Mos.  Ended 
May  31,  1949 
Adjusted 
for  Oper. 
Conditions 


(A)  (B)  (C)  (D)  (E) 


$11,954,230  .  .  S  660,427  $  12,614,657 

162,281  .  .  .  162,281 


Total  Operating  Revenues .  $12,116,511 


$  660,427  $  12,776,938 


cn 

<o 


Operating  Expenses 
Operation 

Production . 

Gas  Purchased  for  Resale . 

Distribution . 

Customer  Accounting  &  Collecting 

Sales  Promotion . 

Administrative  and  General . 


$  232,477 

3,164,425 
1,494,644 
886,222 
456,011 
1,279,994 


$  6,801 


56,110 

28,497 

13,722 

31,951 


$ . 

220,674 


$  239,278 

3,385,099 
1,550,754 
914,719 
469,733 
1,311,945 


Total  Operation . 

Maintenance 

Production . 

Distribution . 

General  Property . 

Total  Maintenance . 

Total  Operation  &  hlaintenance 


.  $ 

7,513,773 

$ 

137,081  _ 

$  220,674 

$ 

7,871,528 

.  $ 

118,299 

863,070 

60,094 

$ 

3,161 

24,760 

1,419 

$ 

121,460 

887,830 

61,513 

.  $ 

1,041,463 

$ 

29,340 

S 

1,070,803 

.  $ 

8,555,236 

$ 

166,421  . 

$  220,674 

$ 

8,942,331 

Company  Exhibit  No.  13 
Washington  Gas  Light  Company 
Prince  George’s  Gas  Corporation 
Potomac  Gas  Company 

Earnings  Statement 
Adjusted  for  Operating  Conditions 

Adjustments  for  Operating  Conditions 


AfLustment  for  Adjustment  to 

Adjusted  for  Changes  in  20-Year  Average  12  Mos.  Ended 
General  Wage  Depreciation  Temperature  May  31,  1949 
Actual  Increase  for  Accruals  for  throughout  the  Adjusted 

12  Mos.  Ended  Period  June  1948  Period  June  1948  12  Mos.  Ended  for  Ojjer. 
May  31,  1949  ‘  thru  March  1949  thru  Dec.  1948  May  31,  1949  Conditions 

(A)  (B)  (C)  (D)  (E) 


Amortization  of  Nat.  Gas.  Conversion . 

$ 

305,100 

884,110 

204,390 

$ 

25,984 

•  • 

8 

305,100 

910,094 

204,390 

Property  Losses  Chargeable  to  Oper . 

•  • 

Total  Amort  ization  &  Depreciation .... 

$ 

1,393,600 

8 

25,984 

•  • 

$ 

1,419,584 

$ 

655,975 

$ 

8. 

8 

655,975 

Federal  Income  Taxes . 

355,482 

(60,078) 

158,751 

454,155 

Other  Income  Taxes . 

49,900 

(  8,321) 

21,988 

63,567 

Total  Taxes . 

$ 

1,061,357 

$ 

(68,399) 

8 

180,739 

8 

1,173,697 

Total  Operating  Expenses . 

$  11,010,193 

$ 

98,022 

S 

25,984 

8 

401,413 

8 

11,535,612 

Net  Operating  Revenues . 

$ 

1,106,318 

S 

(98,022) 

$  (25,984) 

8 

259,014 

8 

1,241,326 

Therm  Sales . .  102,371,776  .  .  6,393,291  108,765,067 


^  From  Column  (K)  of  Exhibit  11, 


P  ^y>oo-«}  ovvnir' 


IRashlngton  Gas  Li^t  Company 
Prince  George's  Gas  Coz^oration 
Potomac  Gas  Compaxrr 


Company*  Eschibit  XS 


SUMMARY  OF  EARNINGS,  and  Other  Data 


(In  Thousands) 


12  Months  Ended  June  30th 


i9ia 

191*2 

19U3 

191*1* 

19U5 

191*6 

19U7 


Calendar  12  Mos.  to  5/31/Ij9 

Year - - 

19U8  Actual  [Adjusted  3/ 


OPERATING  RETENUES 
Sales  of  Gas  to  Customers 
Other  Operating  Revenues 

_ Total  Operating  Revenues 

OPERATING  EXPENSES 
Gas  Supply  &  Conversion 

Production  &  Gas  Purchased 
Indirect  costs  related  to  Production 
Labor  h/ 

Accelerated  Depreciation 
Property  Losses  Chargeable  to  Oper* 
Amortization  of  Conversion  Costs 
Total  for  Gas  Supply  and  Conv* 

All  Other  Operating  Expenses)  except 
direct  &  indirect  Labor  Costs 
Noraal  Depreciation  2/ 

TaxeS)  Other  than  Social  Sectad.ty 
Other 
Total 

Labor,  other  than  applicable  to 

gas  supply,  including  indirect  cost  y 

TOTAL  OPERATING  EXIENSES  (10,  1$  &  16) 

NET  OPERATING  REVENUES,  Adjusted 

AVERAGE  INVESTU'ENT 

return  earned  (Ifl  i  19) 


t  2,59U 

35 


«  2.629 


$  U02 


S  l,li20 


$  l,5U6 


hh 


$ 

8,322 

26 

$ 

8.32*8 

$ 

3,100 

2*1* 

$  li22,,  $  1*76 

6153/  906 

600 


S  1,9W) 


t  1,701*  S  1,822 


SUIMARY  OP  EARNINGS 


(L  over  A) 


*  8,919 


S  3,613 
1*6 


$10,01 


$10,085  1 


$10,220 


10.2*07 

1$ 

10.658 

$U,00l*  $  1*,321*  $  1*,1*37  $  1*,  1*1*5 


$11,006  1 


11,121 


$  U,732 
71* 


$  516 

893 


$  1,91*3 


2.260 


$  1,880 


$  636  $  61*2 
995  1,01*3 


$  1,926  $  1,999 


$  660 

123 


J 

$  6,320 

$  6,906 

$  7,532 

$  8,193 

$  8,516 

9 

60 

1. 1*2*2 

□ 

1,387 

$ 

22,791 


7.72% 


$23,690 


7.h3% 


5.885f 


5.32^ 


1,822 


8,U97 


6.395C 


9,791 


5.72$ 


5.63$ 


6.20$ 


1,60 


29,672 


5.1*1$ 


$12,31*7 

$11,951* 

$12,615 

11*1* 

162 

162 

$  3,7U5 

1*0 

339 

198 

302* 

$  3,515 

37 

328 

201* 

305 

$  3,71*6 

37 

328 

201* 

305 

$  2*,626 

$  2t,389 

$  2*.  620 

$  532 

1,11*3 

$  556 

1,013 

$  582 
1,126 

$  3,900 


$11,106 


$  1,385 


$32,595 


U.29$ 


$  1*,059 


$11,010 


$  1,106 


$32,779 


3.38$ 


$  2,701 


$  1*,215 


$11,536 


$  1,21*1 


$32,779 


3.79$ 


173$ 

106$ 

(29)$ 

1*2*$ 

(51)$ 


OTHER  DATA 


Nuidber  of  Customers'  Meters: 

Average  for  Period 
Thenns  of  Gas  Sold _ 

V  Includes  adjustment  for  rate  making  $  (66)  $  (66) 

2/  Includes  excess  of  book  accrual  over 

allcmrance  for  rate  making  $  1*1  $  72  $ 

3/  Adjusted  for  operating  conditions 

u/  Indirect  labor  costs  include  social  security  taxes,  pensions,  workmen's 
compensation  Insurance  and  eB5)loyces'  grot^j  insxirance 


lltl 

11*7 

155 

1  160 

67,958 

71,11*2 

76,1*19 

81»,670 

$  I  193 


$  (73)  $  (15)  $  73 

$  211  $  191  $  201 


168 

_ 

$  15 

$  22U 


171 

172 

172 

106,339 

102. 3T2 

108,765 

own*:"  Va>  to  H 


>0  CD->> 


Washington  Gas  li^t  Con^any 
Prince  George’s  Gas  Corporation 
Potomac  Gas  Company 


Company  Exhibit  16 


SIMIARI  OF  EARNINGS  ~  (Cents  per  ISierm) 


1939 


12  Months  Ended  June  30th 


19U0 

i9ia 

19U2 

19U3 

1914; 

19l;5 

19l»6 

19li7 


Cs^dar  12  Mos.  to  S/3VU9 
Year 

19U8 


Actual  [Adjusted^ 


Increas 

A 

e 


1/  Includes  adjustment  for  rata  making  (.11)^  (*10)^ 

2/  Includes  excess  of  book  accrual  over 

allowance  Ibr  rate  making  ,07  ^  .11  ^  .1 

3/  Adjusted  for  operating  conditions* 

U/  Indirect  labor  costs  include  social  security  taxes>  pensions* 

workmen’s  compensation  insurance  and  employees’  group  insurance. 


(.10)* 

.08# 

(.08)# 

•U  * 

.19  # 

.22# 

.23# 

.21;  # 

(.08)^  (.02)^  .08#  .02# 
.2U  #  .22  #  .23#  .2it# 


(L  over  A) 


OPFPJITING  REVENUES 

Sales  of  Gas  to  Customers 
Other  Operating  Revenues 
Total  Operating  Revenues 
(DERATING  EXPENSES 
Gas  Supply  &  Conversion 

5  Production  &  Gas  Purchased 

6  Indirect  costs  related  to 

Production  Labor  U/ 

Accelerated  Depreciation 
Property  losses  Chargeable  to  Operations 
Amortization  of  Conversion  Costs 
Total  for  Gas  Supply  &  Conversion 

All  Other  Operating  Expenses,  except 
direct  &  indirect  Labor  Costs 
Normal  Depreciation  ^ 

Taxes,  other  than  Social  Security 
Other 
Total 

I 

Labor,  other  than  applicable  to  gas 
ripply >1  including  indirect  costs 

TOTAL  OPERATING  EXPENSES  (lines  10,15&l6) 

I 

NET  OPERATINGi  REVanJES,  Adjusted 
AVERAGE  INVESTMENT 
RETURN  EARNED  ^  (18  7  19) 


Theims  of  Gas  Sold  (In  Thousands) 


12.21# 

.OU 


12.2 


U*32# 

.06 


I1.32#  li,36# 


U.73# 

.06 


li.73# 

.06 


5.00#  5.07#  5.01#  5.06# 


7.725S  7.U3^  $.8856 


1.81 


3U.09 


5.325c 


33. 


6.395c 


5*72^ 


33.87 


5.635c 


2 


33.22 


6.205c 


1.71 


31.72 


5.10$ 


.50# 

1.08 


30. 


U.25^ 


.5U# 

.99 


3.385c 


.51;# 

I.OU 


10.61 


l.lU 


30.IU 


3.795c 


(  $)% 
(  h)% 


(  3)% 


,020 

8 

mss 

2 

87,U29 

93, 

51  % 

11;  5C 
(6l)5C 
(21)  5C 
(51)5C 
81^ 


o^VA;r'  ro  M 


7 


w 


▼ 


Company  Exhibit  17 


Washington  Oas  Light  Company 
Prince  George’s  Gas  Corporation 
_ Potomac  Gas  Company 

ESTIMATED  EFFECT  OF  PROPOSED  RATE  INCREASE 
Based  on  12  Months  Ended  May  31>  19U9 


i 

Actual 

1 

Gross  Effect  of  Proposed  Rate  Increase 

(A) 

S  900,000 

2 

Less  D*  C*  Gross  Receipts  Tax  -  UjC  of  Line  1 

36,000 

3 

Net  Increase  Subject  to  D.  C»  Income  Tax 

$  86U,000 

u 

Less  D*  C*  Income  Tax  -  of  Line  3 

U3,200 

5 

Net  Increase  Subject  to  Federal  Income  Tax 

1  620,800 

6 

Less  Federal  Income  Tax  -  36^  of  Line  $ 

3U,90li 

7 

Effect  of  Proposed  Increase  on  Net  Operating 

Revenues  ($  -  6) 

$  ^08^896 

6 

Net  Operatli^  Revenues ^  before  giving  effect 

to  Proposed  Increase 

1,106,316 

9 

Net  Operating  Revenues^  Including  effect  of 

Proposed  Increase  (7  +  8) 

$  1,61?,  211, 

10 

Average  Investment 

132,779,172 

11 

Return  Burned 

12 

At  present  rates  (8  •  10) 

3.38i< 

13 

At  proposed  rates  (9  f  10) 

U.93!< 

2279 


Oi 

CO 

Cn 


597 


2280  Company  Exhibit  No.  17-A 

Washington  Gas  Light  Company 
Prince  George’s  Gas  Corporation 
Potomac  Gas  Company 


Estimated  Effect  of  Proposed  Rate  Increase 
Based  on  12  Months  Ended  May  31,  1949 


Actual 

(A) 

Gross  Effect  of  Propos^  Rate  Increase . $  900,000 

Less  D,  C.  Gross  Ileceipts  Tax — 4%  of  Line  1 _  36,000 


Net  Increase  Subj^t  to  D.  C.  Income  Tax . $  864,000 

Less  D.  C.  Income  Tax — 5%  of  Line  3  .  43,200 


Net  Increase  Subject  to  Federal  Income  Tax. . .  $  820,800 

Less  Federal  Income  Tax — 38%  of  Line  5 .  311 ,904 


Net  Operating  l^venues,  before  giving  effect  to 
Proposed  Increase . 

Net  Operating  Revenues,  including  effect  of 


Average  Investment .  $32 , 779 , 172 


Returned  Earned 
At  present  rates  (8-j-lO) . . 
At  proposed  rates  (9  t-  10) . 


S  508,896 

$  508 

,896 

1,106,318 

1,241 I 

,326 

$  1,615,214 

$  1,750 

,222 

$32,779,172 

$32,779 

,172 

3.38% 

4.93% 

1 

3.^9% 

5.^% 
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Exhibit  No.  18 
Page  1 

Washington  Gas  Light  Company 
Prince  George's  Gas  Corporation 
Potomac  Gas  Company 
Consolidating  Balance  Sheet 
As  of  May  31, 1949 


Washington  Gas 
Light  Company 

Prince  George's 
Gas  Corporation 

Potomac  Gas 
Company 

Inter-Company 

Eliminations 

Consolidated 

(A) 

(B) 

(C) 

(D) 

(E) 

Utility  Plant 

Gas  Plant . 

Gas  Plant  Adjustments . 

Assets,  and  Other  Debits 

$34,159,587.94  $3,052,832.98 

1,055,549.52* 

$849,328.62 

$38,061,749.54 

1,055,549.52* 

Total  Utility  Plant . 

$35,215,137.46 

$3,052,832.98 

$849,328.62 

$39,117,299.06 

Investment  and  Fund  Accounts 

Other  Physical  Property . . . 

Investments  in  Associated  Companies . 

Other  Investments . 

Sinking  Fund . 

$  172,720.99* 

18,450,753.21 
1,000.00 
186,120.00 

$3,304,598.92 

$  172,720.99* 

15,146,154.29 
1,000.00 
186,120.00 

Total  Investment  and  Fund  Accounts. . 

$18,810,594.20 

$3,304,598.92 

$15,505,995.28 

Current  and  Accrued  Assets 

Cash . 

Sj^cial  Deposits . 

Account  Receivable . . . . 

Receivables  from  Associated  Companies .... 

Materials  and  Supplies . 

Prepayments . 

$  856,562.58 

18,711.27 
55,500.00 
1,266,313.71 
167,344.10 
1,278,808.57 
66,066.00 

$  4,583.51 

400.00 

68,569.64 

1,191.28 

$  602.42 

12,188.85 

$  81,675.74 

$  861,748.51 

18.711.27 
55,900.00 

1,266,313.71 

166,426.85 

1,278,808.57 

67.257.28 

Total  Current  and  Accrued  Assets . 

$  3,709,306.23 

$  74,744.43 

$  12,791.27 

$  81,675.74 

$  3,715,166.19 

tn 

CO 

00 


Deferred  Debits 

Unamortized  Debt  Discount  and  Expense...  $  15,681.70 


Extraordinary  Property  Losses .  2,337,406.60 

Other  Deferred  Debits .  2,682,165.38 

Total  Deferred  Debits .  $  5,035,253.68 

Capital  Stock  Expense .  $  210,625.89 

Total  Assets  and  Other  Debits .  $62,980,917.46 


$  1,937.46 


$  1,937.46 


$3,129,514.87 


$  17,619.16 

2,337,406.60 
2,682,165.38 


$  5,037,191.14 


$  210,625.89 


$862,119.89  $3,386,274.66  $63,586,277.56 


*  Includes  $437,158.33  applicable  to  Property  Retired  and  Other  Physical  Property,  as  follows: 


Property  Retired .  $234,613 . 86 

Other  Physical  Property .  $202,544.47 


$437,158.33 

_ _ _  CJI 

-  CO 

CO 


*  See  note  ‘  above. 


2282 


Exhibit  No.  18 
Page  2 

Washington  Gas  Light  Company 
Prince  George’s  Gas  Corporation 
Potomac  Gas  Company 
Consolidating  Balance  Sheet 
As  of  May  31,  1949 


Washington  Gas 
Light  Company 

Prince  George’s 
Gas  Corporation 

Potomac  Gas 
Company 

Inter-Company 

Eliminations 

Consolidated 

(A) 

(B) 

(C) 

(D) 

(E) 

Capital  Stock 

Common  Capital  Stock . 

Preferred  Capital  Stock . 

Liabilities, 

$  7,546,447.50 
10,021,084,00 

and  Other  Credits 

$  1,000.00 

$  1,000.00 

$  2,000.00 

$  7,546,447.50 
10,021,084.00 

Total  Capital  Stock . 

$17,567,531.50 

$  1,000.00 

$  1,000.00 

$  2,000.00 

$17,567,531.50 

Long-Term  Debt 

Bonds . . . . . 

Advances  from  Associated  Companies . 

Miscellaneous  Long-term  Debt-Bank  Loans. 

$19,514,500.00 

8,000,000.00 

$  827,700.00 
1,634,260.09 

$ 

840,638.83 

$  827,700.00 
2,474,898.92 

$19,514,500.00 

8,000,000.00 

Total  Long-Term  Debt . 

$27,514,500.00 

$2,461,960.09 

$840,638.83 

$3,302,598.92 

$27,514,500.00 

Current  and  Accrued  Liabilities 

Accounts  Payable . . 

Payables  to  Associated  Companies . 

Customers’  Deposits . 

Taxes  Accrued . 

Interest  Accrued . . 

Other  Current  and  Accrued  Liabilities . 

$  934,112.74 

80,758.48 
431,783.76 
1,212,179.78 
154,807.27 
60,276.77 

$  1,036.47 

917.26 

15,632.28 

256.22 

$ 

12.53 

4,541.46 

$ 

81,675.74 

$  935,149.21 

12.53 
431,783.76 
1,232,353.52 
154,807.27 
60,532.99 

Total  Current  and  Accrued  Liabilities . . 

$  2,873,918.80 

$  17,842.23 

$  4,553.99 

$  81,675.74 

$  2,814,639.28 

Deferred  Credits 


Unamortized  Premium  on  Debt . 

Customers’  Advances  for  Construction . 

Other  Deferred  Credits . 

S  373,045.00 
52,451.55 
602,974.31 

387.59 

$  373,045.00 

52,451.45 
603,361.90 

Total  Deferred  Credits . 

$  1,028,470.86 

$ 

387.59 

$  1,028,858.45 

Reserves 

Reserve  for  Depreciation  of  Gas  Plant . 

Reserve  for  Gas  Plant  Adjustments . 

Reserve  for  Depreciation  and  Amortization 

of  Other  Propierty . 

Reserve  for  Uncollectible  Accounts . 

Injuries  and  Damages  Reserve . 

$  5,459,789.69 
234,613.86' 

8,089.17 

54,539.25 

26,511.18 

$ 

459,626.28 

S 

8,441.16 

$  5,927,857.13 
234,613.86' 

8,089.17 

54,539.25 

26,511.18 

Total  Reserves . 

$  5,783,543.15 

$ 

459,626.28 

$ 

8,441.16 

$  6,251,610.59 

Contributions  in  Aid  of  Construction . 

$  1,471,753.48 

$ 

177,913.74 

$  1,649,667.22 

Surplus 

Capital  Surplus . 

Earned  Surplus . 

$  234,812.58 

6,506,387.09 

10,784.94 

7,485.91 

$  234,812.58 

6,524,657.94 

Total  Surplus . 

$  6,741,199.67 

$ 

10,784.94 

$ 

7,485.91 

$  6,759,470.52 

Total  Liabilities  and  Other  Credits. 

$62,980,917.46 

$3 

,129,514.87 

$862,119.89 

$3,386,274.66  $63,687,277.56 

‘  Applicable  to  property  retired. 
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miBIT 


BO. 


Bmnoiov  au  licet  compait 

PSnCB  GBORGB'S  GAS  OCBPCBATIOII 
TOKMkC  GAS  OGMRANT 


1 

Bolg^tod  Rato  Baso 

-  12  Moaths  K>dod 

»7  31.  19(6 

■ 

Plaat 
aad  Otbor 

Lssst 

Doproelatlon 

Boaoroo 

Doproolatod 

Costa 

AUooatlon  to  Outsldo 

B.  C.  Opomtlona 

Applloablo 
to  B.  C. 

Coats 

factor 

Asoust 

Opomtlona 

BiStUKCIOB  GAS  U(ET  OCBIEABT  ’ 

(A) 

(B) 

(C) 

(D) 

(I) 

(2) 

1 

2 

3 

k 

5 

Plodt  to  bo  aboadonodi 

Prodootion.  otoroso*  puapiac  oad  rosolatlBS 
oq;aipaoat 

Ploxxt  to  bo  rotalnodt 

Produetion,  otoroso.  i— *»dl  roculatlac 
oqulpoaot.  laolodlng  troaopartotion  oquipoost 
la  aoo  ot  prodaotioa  ploato 

Botvrol  pM  si^plar  liaoo  in  S.  C. 

Diatribution  oyotw 

OoBoml  plant 

2^7.976.50 

795.584.*^ 

21.839.977.87 

3.567.277.27 

♦I.O92.I6IUI9 

(68.30.79 
71.955 J6 
ii.251.795.18 
629J«.77 

♦  i*.387.O15.0 

1.959.622.71 

723,651.20 

16.968.182.69 

2.957.808.50 

31.60Jf 

31.609( 

31.60je 

♦1.386,296.38 

619,2(10.77 

228.673.78 

♦  5.000.711  JiJ 

1.3ii0.38l.9i 

ifiU.S7lM 

16.968.182.69 

2.957.8O8.50 

6 

total  l^sblngtoa  Gao  Liptt  Coaqiany 

♦33.9ao.3ii1.3i 

♦6.50(*.C65.36 

♦27,016.278.95 

♦2434.210.95 

♦2a.782,068.0g 

ISXICB  aB0R(3*8  GAS  OCBPOULTIDB 

7 

8 
9 

Storoc**  piaipiBC  aad  rofulatlag  oqnlput 

Botiaral  gu  oapply  liaos  ia  Maryla^ 

Bistribotles  aodns 

♦  2.273.506.84 
670.713 Ji4 
89.367.25  1 

♦  iil3.289.85 
179,169.10 
lit.071.51 

♦  1,860.216.99 
i61.5(i(».3(i 
75.295.7i» 

51.605C 

3I.6O5C 

100.009( 

♦  587.828.57 
10.328.01 
75.295.74 

♦  1.272.368 
336.216.33 

10 

Total  IMboo  Ooorso*o  Gao  Corporatloa 

♦  3.<W.587.» 

♦  606.^J^ 

♦  2Jfirr.o57.crr 

♦  818.i62.32 

♦  1.608.604.75 

POTGEIAC  GAS  COHPAST 

11 

Batumi  gas  si^ly  lino  la  Tlrgiala  trcm  PranooTlllo 
to  8.  Filssoro  Stroot  aad  X«o  Bonlsrfard 

♦  165.0(19.57 

♦  1.756.09 

♦  i9.295.i1B 

31.60JC 

♦  lla.2ifi.7k 

♦  3lo,052.7ij 

B088LXM  GAS  OGMPABT 

t 

12 

Batumi  gas  simply  Uao  la  Birglnia  firoB  t.  fllaoro 
Stroot  aad  Ibo  Boulooard  to  Bay  Brldgo 

♦  ».ii79.97 

♦  3.06.92 

♦  29.9(6.05 

31.60J{ 

♦  9.i|62.00 

♦  20.481.05 

X5 

Total  Gas  Hast  la  Sorrloo 

^.0(^.161.38 

♦7.115.858.83 

♦29.926.572.0 

0.205.365.99 

♦26.721.206,56 

14  AdvaaoM  for  CoBstruatian 

♦  (».322.28) 

♦  — 

♦  (9.322.28) 

♦  — 

♦  (0.322.28) 

15 

16 

tBirooororod  cost  of  abaadonod  plaatt 

Vbot  aad  Bast  Stations 

Takma  Station 

♦  2.314.077.25  1 

37.7i6.81  1 

♦ 

♦  2.51ii.077.25 
37.7i6.81 

0.3m 

100.00^ 

♦  539.iaiJ4l 
37.7i6.8l 

♦  1,771*.665.84 

17 

♦  2.351.823.06 

«  — 

♦  2.351.80.06 

♦  577,157.22 

♦  l,77iw665.8(^ 

18 

Obaaortisod  eoBoomlon  oast 

♦  2.797.588.91 

«  — 

♦  2.797.588.91 

♦  ^ 

♦  2,797.588.91 

19 

20 

Batorlals  aad  Stvplloot 

Matorlsls  and  auppllw  -  ganoral 

Produotien  fools 

♦  609.362.14 

571.195.31  1 

•  — 

♦  609.3<52.14 

571.10.31 

31.60J( 

♦  — 

180,i(97.72 

♦  609.3<=e.lU 

590.697.0 1 

21 

Total 

♦(6.319.078.52 

♦7.115.858.0 

06.203.219.69 

0,963.020.95 

08.2(d).198.76 

(  )  lN«ot»  dadootioB. 
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HISHIIGIM  QAS  UGST  CCKRUTT 
IRBtCS  OfOB(8«S  SAS  CGRPORilTXOV 
POfOMAC  OAS  COKRAST 

l^t  Optratins  Rumcamt  -  12  Months  fttdsd  Mqr  31*  19t<9 


opBRimc  BimaBt 

1  SalM  to  CustODsrs 

2  Salos  to  Subsidiary  Compsnlos 

3  Othar  Opsratiac  Swanuss 

if  Total 

OPBSTIIG  RS7B1UB  nB>DCTI0B3t 
Oparatioa  and  Mslntananca  Sxpansasi 
Produetlon  and  Stora^i 

3  last.  Mast.  X  Straat  and  ChiUm  Stations 

6  Satural  das  Purohasad  for  Baaala 

7  Purohasad  Qas  bpansa 

8  Total 
Oiatributiont 

9  Poqpinc  obA  Ragulatinx  Struoturaa  and  SqulpBant 

in  Stetions 

10  Othar  Distribution 

11  Total 

12  Custoasrs*  Aooovsxtins  uud  CoUaotiac  Sspsasas 

S  Salas  ProBotion  Kcpansas 

SdninistratiTa  and  Oaxiaral  Sspansas 
13  Total  Oparation  and  Ifciutananoa  Bipansaa 


Ppr 

Books- 

Consolldatad 

♦U.95U.230.73 

2.315.75UJ<2 

162,280.31 

81if.if30.263J|6 


I  i|85,859.77 
i4,596.781.75 
23,692.76 
I  5*106,33U.28 


«  79.773.10 

2,302,^3.34 

t  2,382,576^*4 

I  886,221.61 
1^,010.38 
1,368,326.09 

♦ra,i99*r 


Aoeounting 

I  — 

6*417.53 
•  6.417.53 


I  — 

♦  — 

8  — 

(113,1*49.39) 

(16.220.17) 

♦(129,669.56) 


Is  Adjustad 
Prior  to 
Allooation 

— ?c5 - 

m,954.230.73 

2.313*754.42 

168,697.84 

114.436*682.99 


I  485*859.77 
4.596*781.75 

23*^.76 
I  5*106,334.28 


I  79*773.10 

2,302*^3.34 

♦  2.382.576J*4 

I  886,221.61 
342,561.19 

1*352*105.92 

♦ro.W.WJ*!* 


Allooation 
to  Sarrioa 
Outaida  D.  C. 
- ^ - 

♦  - 

(2.313*754J*2) 

♦(2*3l3*75l*.l^) 


I  (153*^1.69) 
(1*452*583.03) 
(7^*86.91) 
♦(1,613,601.63) 


♦  (25,208.30) 

♦  (25*208.30) 

♦  — 


♦(T 


(19*078.77) 

T^*TOg) 


BX^ZT  MO.  ^ 
-ttla  1.“^ 


Applioaj^la 
to  D.  |C. 
Opa^tijoBS 

♦11,954^.73 

168,6^.64 
♦12*122,9^8.57 


♦  332*388.08 

3*144*1^.72 

16*205.85 

♦  3.492,7^.65 


♦  54*5^4.80 
2,302,8^.34 

♦  2,357*3«.14 

♦  886,221.61 

342*^.19 


16 

Aaortisatioa  of  natural  Qas  Conrarsion  Coats 
Dapraoiation  and  Aaortisation  of  Plaatt 

♦  305,100.00 

♦ 

(I.500.00) 

4  303,600.00 

♦ 

♦  303.6^.00 

17 

18 
19 

lonal  Dapraoiation 

Aeoalaratad  Dapraoiation 

Aaortisation  of  Xztraordinary  Proparty  Z*oasas 

1  597*233J<5 

477*lli:oIf 
264.320.91 

% 

385.94 

♦  597*619.39 

477*111.04 

264*320.91 

♦ 

(40,021.33) 

(150*767.09) 

(64*794.38) 

♦  557,5^.06 

326*343.95 
199.5$6.53 

20 

Total  Dapraoiation  and  Aaortisatioa 

Tazast 

♦  1*338*665J^ 

1 

385.94 

♦  1*339*051.34 

♦ 

(255*562.80) 

♦  1,083*4^.54 

21 

22 

23 

Oanaral  taxaa 

Padaral  Zhooaa  Taxaa 

D.  C.  Znooaa  Taxaa 

♦  701*720.57 

492,600.00 

58*379.76 

♦ 

(4.929.95) 

43*863.06 

3*140.85 

♦  696.790.64 

536,463.06 
61,520.61 

♦ 

(40*i^.<9) 

(124*813.10) 

♦  656*3€ 

411*6^ 

61*5^ 

>2.61 

19.96 

*0.61 

24 

Total  TUxas 

♦  1.252*700.33 

1 

42*073.93 

♦  1*294.774.31 

♦ 

(165,221.13) 

♦  1*129*55 

1 

>3.18 

25 

Spaoial  Arorision  for  Conrarsion  to  Satural  Qss 

1  (58*800.00) 

♦ 

58*800.00 

♦  - 

♦ 

— 

1 

»  -1 

26 

Total  Oparatias  Baranua  Daduetions 

♦13,<^*134.73 

♦ 

(29*909.64) 

♦13*007*225.09 

♦(2.078*692.63) 

•10*928*5^ 

■ 

27 

Sat  Opsratiax  Baraauaa 

1  1*393.130.73 

♦ 

36*327.17 

♦  1,429*457.90 

♦ 

(235*061.79) 

♦  1*194*5^ 

■-  '  ■  '1 

>6.11 

00 

CO 

C9 


(  )  Danota  dadxtetiens 


605 


Exhibit  20 
Schedule  2 


WASHINGTON  GAS  LIGHT  COMPANY 
PRINCE  GEORGE'S  GAS  CORPORATION 
POTOMAC  GAS  COMPANY 


Detail  of  Accounting  Adjustments 


Other  Operating  Revenues 

Estimated  rental  charge  for  space  in  general  office  building, 
11th  and  H  Streets,  N.  W.,  used  for  the  display  of  appli¬ 
ances . 

Sales  Promotion  Expenses 

Additional  costs  applicable  to  the  retail  sale  of  gas  appli¬ 
ances: 

Estimated  retail  salesmen’s  salaries  and  expenses  and 

related  supervisory  costs . 

Advertising  specifically  the  sale  of  gas  appliances  by 

the  Washington  Gas  Light  Company . 

Estimated^  advertising  salaries  related  to  the  spiecific 
advertising  of  appliances . 

Estimated  additional  costs  of  the  gas  promotion  division 
applicable  to  the  Washington  Gas  Light  Company  of 
Maryland . 


Administrative  and  General  Expenses 
Additional  costs  applicable  to  the  M.  &  J.  activities  of  the 
Company : 

Estimated  prorate  of  salaiies  of  general  officers  and 

executives . 

Estimated  portion  of  pension  funding  costs  related  to 

M.  &  J.  activities . 

Estimated  portion  of  group  insurance  costs  related  to 

M.  &  J.  activities . 

Unfunded  pension  costs  related  to  former  M.  &  J. 
employee . 


Amortization  of  Natural  Gas  Conversion  Costs 
Portion  of  amortization  charge  in  the  month  of  December 
1948  but  applicable  to  the  period  prior  to  June  1,  1948. . 

Depreciation 

Estimated  depreciation  accruals  recorded  on  the  books  of 
the  ^sslra  Gas  Company  applicable  to  the  section  of 
main  used  as  a  part  of  the  natural  gas  supply  system. . . . 


$  6,417.53 


$  (67,439. 
(12,060. 
(4,586. 


m 

T9) 


(29,362. 

8(113,449. 


$  (4,682.^) 
(8,754.119) 
(1,927.]  7) 
(856.(18) 


$  (16,220. 


$  (1,500.()0) 


s 
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WASHINGTON  GAS  LIGHT  COMPANY 
PRINCE  GEORGE’S  GAS  CORPORATION 
POTOMAC  GAS  COMPANY 

Detail  of  Accounting  Adjustments 

General  Taxes 

D.  C.  real  estate  taxes  on  plant  included  in  Other  Ph3rsical 
Property,  properly  chargeable  to  Account  527 — Non¬ 
operating  Revenue  Deductions . 

Federal  Income  Taxes 

Exclusion  of  credit  for  1947  Federal  income  taxes  recorded 
on  the  books  during  the  12  months  ended  May  31,  1949. . 

Adjustment  of  accruals  for  the  12  months 
ended  May  31,  1949  to  the  estimated  tax 
liability: 

Accruals  per  books .  $520,400.00 

Adjusted  accruals .  515,776.68 


Estimated  Federal  income  taxes  applicable  to  the  adjusted 
loss  on  non-operating  activities . 


D.  C.  Income  Taxes 

Exclusion  of  cha^e  for  1947  D.  C.  income  taxes  recorded  on 
the  books  during  the  12  months  ended  May  31,  1949. . . . 

Adjustment  of  accruals  for  the  12  months 
ended  May  31,  1949  to  the  estimated  tax 
liabilities: 

Adjusted  accruals .  $57 , 555 . 01 

Accruals  per  books .  52,900.00 


Estimated  D.  C.  income  taxes  applicable  to  the  adjusted 
loss  on  non-operating  activities . 


Special  Provision  for  Conversion  to  Natural  Gas 

Exclusion  of  credit  recorded  during  the  12  months  ended 
Mav  31, 1949  to  adjust  income  for  that  period  for  a  portion 
of  the  tax  savings  realized  in  the  years  1946  and  1947,  as 
adjusted  in  194$,  due  to  abandonment  of  certain  property 
at  West,  £^t  and  Takoma  stations,  but  considers  by 
the  Company  to  be  applicable  for  corporate  purposes  to 
periods  sub^uent  to  1947.  (Tax  savins  resdized  in 
1946  and  1947  were  utilized  for  rate  making  purposes 
during  those  years) . 


(4,929.93) 

$27,800.00 

(4,623.32) 

20,686.38 

43,863.06 

(5,479.76) 

4,655.01 

3,965.60 

3,140.85 


$  58,800.00 
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Exhibit  No.  21 

WASHINGTON  GAS  LIGHT  COMPANY 
PRINCE  GEORGE’S  GAS  CORPORATION 
POTOMAC  GAS  COMPANY 

Return  Earned  from  D.  C.  Gas  Operations 
12  Months  ended  May  31,  1949 

Adjusted  to  Reflect  Current  and  Normal  Conditions 


1.  Operating  Revenues .  $12,122,928.57 

Operating  Revenue  Deductions: 

2.  Operation  and  Maintenance  Expenses...  $8,411,910.74 

3.  Amortization  of  Natural  Gas  Conversion .  303 , 600 . 00 

4.  Depreciation  and  Amortization  of  Plant . .  1 , 083 , 468 . 54 

5.  Taxes .  1,129,553.18  10,928,532.46 

6.  Net  Operating  Revenues .  $1,194,396.11 

Adjustments  to  reflect  Current  and  Nor¬ 
mal  Conditions: 

Adjustment  for  General  Wage  In¬ 
crease  for  period  June  1948  through 
March  1949: 

7.  Elstimated  additional  charge  to 

Operation  and  Maintenance. .  $166 , 421 . 00 

8.  Less  related  effect  on  Income 

Taxes .  68,399.00  (98,022.0p) 

9.  Adjustment  for  changes  in  Depreci - 

ation  Accruals  for  period  June 

1948  through  December  1948 .  (25,673.00) 

Adjustment  to  20-year  average  tem¬ 
perature  through  the  12-months 
ended  May  31,  1949: 

10.  Estima^  Increase  in  Operating 

Revenues .  $660, 427.  (X) 

* 

1 1.  Cost  of  Gas  Purchased  $196 , 346 

12.  D.  C.  Income  Taxes.  23,204 

13.  Federal  Income 

Taxes .  167,533  387,083.00  273,344.00 

14.  Return  Earned  on  Adjusted  Basis .  $1 ,344,045.11 

15.  Weighted  Rate  Base  applicable  to  D.  C.  Operations.  .  . .  $32,240,198.75 

16.  Rate  of  Return  Earned .  4.169% 


(25,673. 
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Exhibit  No.  25 


Washington  Gas  Light  Company  and  Subsidiary  Companies 
Sales  Promotion  Expenses 
Year  1948 


Washington 
Gas  Light 

Washington  Company  of  Rosslyn 
Gas  Light  Maryland,  Gas 

Company  Inc.  Company  Total 


785.  Superivision . $113,747.32  $  26,634.77  S  23,946.35  $164,328.44 

786.  Salaries  &  Commis¬ 

sions .  118,952.67  26,349.16  32,439.70  177,741.53 

787.1  Demonstrations...  32,155.24  8,617.83  7,321.92  48,094.99 

787.2  Advertising^ .  102,810.16  22,282.07  14,825.33  139,917.56 

787.3  Miscellaneous .  72,657.04  15,435.56  10,322.10  98,414.70 

788.  Rents .  5,830.39  1,317.16  880.81  8,028.36 


Total .  $446,152.82  $100,636.55  $  89.736.21  $636,525.58 


*  After  deducting  advertising  expense  apportioned  to  Merchandising  and 
Jobbing  in  the  following  amounts: 

Washington .  $2,017.91 

Washin^n  Maryland .  481.57 

Rosslyn .  321.77 


$2,821.25 
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Exhibit  29 


Washington  Gas  Light  Company 
Prince  Georges  Gas  Corporation 
Potomac  Gas  Company 


Effect  on  Net  Operating  Revenues  of  Increasing  from  10 
Years  to  15  Years  the  Amortization  of  Natural  Gas  Con¬ 
version  Costs,  Accelerated  Depreciation  and  Amortisa¬ 
tion  of  Extraordinary  Property  Losses 

Adjusted  12  Months  Ended  May  31, 1949 


Operating  Revenues 

1.  Sales  to  Customers 

2.  Other  Operating  Revenues 

3.  Total 

Operating  Revenue  Deductions,  Production 
and  Storage 

4.  East,  West,  K  Street  and  Chillum  Stations 

5.  Natural  Gas  Purcliased  for  Resale 

6.  Purchased  Gas  Expense 

7.  Total 
Distribution 

8.  Pumping  and  Regulating  Structures  and 

Equipment  in  Stations 

9.  Other  Distribution 

10.  Total 

11.  Customers’  Accounting  and  Collecting 

Ex])enses 

12.  Sales  Promotion  Expenses 

13.  Administrative  and  General  Expenses 

14.  Total  Operation  and  Maintenance 

Expenses 

15.  Amortization  of  Natural  Gas  Conversion 

Costs 


$11,954,231 

168,^98 


$12,122,929 


$  332,328 

3,144,ll99 

16,^06 


$  3,492, Ti: 


$  54,.5| 

2, .302,8 


[33 


p5 

03 


$  2,357,." 


$  886,222 
$  .342,561 
$  1,. 3.3.3, 0^7 


$  8,411, 

$  202,41 


911 


00 
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Depreciation  and  Amortization  of  Plant 

16.  Normal  Depreciation  $  557,598 

17.  Accelerated  Depreciation  217,563 

18.  Amortization  of  Extraordinary  Property 

Losses  133,018 


19.  Total  Depreciation  and  Amortization 

Taxes 

$  908,179 

20.  General  Taxes 

$  656,383 

21.  Federal  Income  Taxes 

511,463 

22.  D.  C.  Income  Taxes 

75,346 

23.  Total  Taxes 

$  1,243,192 

24.  Total  Operating  Revenue  Deductions  $10,765,682 


25.  Net  Operating  Revenues 


$  1,357,247 


Source :  Exhibit  20,  Column  E 
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2339  Exhibit  No.  30 

Washington  Gas  Light  Company 
Prince  Georges  Gas  Corporation 
Potomac  Gas  Company 

Weighted  Rate  Base  After  Eliminating  Unrecovered  Cost 
of  Abandoned'  Plant  Unamortized  Conversion  Cost,  and 
Adjusting  Plant  to  be  Abandoned  to  Reflect  Accelerated 
Depreciation  on  15  Year  Basis 

12  Months  Ended  May  31, 1949 

1.  Total  Weighted  Rate  Base,  Exhibit  19, 

Column  E  $32,240,199 

2.  Plus :  Adjustment  of  Plant  to  be  Abandoned 

to  Reflect  Accelerated  Depreciation  on 
15  Year  Basis 


3.  Less:  Unrecovered  Cost  of  Abandoned 

Plant  Exhibit  19,  Column  E,  Line  17  1,774,666 

4.  Less:  Unamortized  Conversion  Cost,  Ex¬ 

hibit  19,  Column  E,  Line  18  2,797,589 

5.  Weighted  Rate  Base 
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2340  Exhibit  No.  31 

Washixgtoxt  Gas  Light  Company 
Prince  Georges  Gas  Corporation 
Potomac  Gas  Company 

Rate  Earned  on  Adjusted  Net  Operating  Revenues  and 
Adjusted  Weighted  Rate  Base,  12  Months  Ended  May 
31,  1949 

Adjusted  Net  Operating  Revenues  ^  $1,357,247 

Adjusted  Wciglited  Rate  Baso“  $27,768,261 

Rate  Earned  4.89% 


^  Exhibit  29. 
‘  Exhibit  30. 
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2341  Exhibit  No.  32 

Washington  Gas  Light  Company 
Prince  Georges  Gas  Corporation 
Potomac  Gas  Company 

Rate  Earned  after  Giving  Effect  to  Company's 
$900,000  Rate  Increase,  12  Months  Ended  May  31, 

Adjusted  Net  Operating  R^venues^  $1,357 

Effect  of  Proposed  $900,000  Rate  Increase  on 
Net  Operating  Revenues” 


Adjusted  Weighted  Rate  Base  *  $27,' 

Rate  Earned  6. 

^  Exhibit  29. 

-  Exhibit  17. 

3  Exhibit  30. 
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2342  Exhibit  No.  33 

Washington  Gas  Light  Company 
Prince  Georges  Gas  Corporation 
Potomac  Gas  Company 

Excess  of  Proposed  $900,000  Rate  Increase  Over  Indicated 
6%  Return,  12  Months  Ended  May  31, 1949 


1.  Adjusted  Weighted  Rate  Base  ^  $27,768,261 

2.  Net  Operating  Revenues  Indicated  for  a 

6%  Return  (Line  1x6%)  $1,666,096 

3.  Adjusted  Net  Operating  Revenues  “  $1,357,247 

4.  Deficiency  of  Adjusted  Net  Operating  Rev¬ 

enues  (Line  2  minus  Line  3)  $308,849 

5.  Indicated  Rate  Increase  “  $546,210 

6.  Excess  of  Proposed  $900,000  Rate  Increase 

over  Indicated  6%  Return  $353,790 


^  Exhibit  30. 

-  Exhibit  29. 

®  Line  4  adjusted  for  D.  C.  Gross  Receipts  Tax  at  4%, 
D.  C.  Income  Tax  at  5%  and  Federal  Income  Tax  at  38%. 
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Exhibit  No.  34 
Washington  Gas  Light  Company 
Prince  George’s  Gas  Corporation 
Potomac  Gas  Corporation 

Rate  Treatment  of  Plant  to  be  Abandoned,  and  Subject 
to  Accelerated  Depreciation,  and  Amortization  of  Change-over  Costs 


Return  Rcriuircd  on  Remaining  Portion  of  Return  Actually  Earned  on  Property 

Year  Plant  Subject  to  Accelerated  Depreciation  Subject  to  Accelerated  Depreciation  Excess 


(A) 

(B) 

(C) 

(D) 

(E) 

(F) 

1 

$3,000,000 

X  .06 

=5 

$180,000 

$3,000,000 

X 

.06 

$180,000 

$  - 

2 

2,800,000 

X  .06 

=3 

168,000 

3,000,000 

X 

.06 

= 

180,000 

12,000 

3 

2,600,000 

X  .06 

156,000 

3,000,000 

X 

.06 

180,000 

24,000 

4 

2,400,000 

X  .06 

144,000 

3,000,000 

X 

.06 

= 

180,000 

36,000 

6 

2,200,000 

X  .06 

= 

132,000 

3,000,000 

X 

.06 

180,000 

48,000 

6 

2,000,000 

X  .06 

= 

120,000 

3,000,000 

X 

.06 

= 

180,000 

60,000 

7 

1,800,000 

X  .06 

S 

108,000 

3,000,000 

X 

.06 

=3 

180,000 

72,000 

8 

1,600,000 

X  .06 

= 

96,000 

3,000,000 

X 

.06 

= 

180,000 

84,000 

9 

1,400,000 

X  .06 

84,000 

3,000,000 

X 

.06 

= 

180,000 

96,000 

10 

1,200,000 

X  .06 

= 

72,000 

3,000,000 

X 

.06 

S3 

180,000 

108,000 

11 

1,000,000 

X  .06 

60,000 

3,000,000 

X 

.06 

= 

180,000 

120,000 

12 

800,000 

X  .06 

=3 

48,000 

3,000,000 

X 

.06 

3= 

180,000 

132,000 

13 

600,000 

X  .06 

=5 

36,000 

3,000,000 

X 

.06 

3S 

180,000 

144,000 

14 

400,000 

X  .06 

= 

24,000 

3,000,000 

X 

.06 

33 

180,000 

156,000 

16 

200,000 

X  .06 

S= 

12,000 

3,000,000 

X 

.06 

3= 

180,000 

168,000 

16 

— 

X  .06 

s 

3,000,000 

X 

.06 

— 

180,000 

180,000 

17 

X  .06 

ss 

— 

3,000,000 

X 

.06 

= 

180,000 

180,000 

Amount  Rates  Should  Be  Reduced  at  End  of 

Fifteenth  Year 

a)  Reduced  Rate  Base,  (6%  of  $3,000,000) .  $180,000 

b)  Accelerated  Depreciation  Plant  to  Be  Abandoned  ($3,000,0004-15) .  200,000 

c)  Amortizatiun  of  Conversion  Costs . .  210,000 

d)  Amortization  of  Extraordinary  Property  Losses .  130,000 


Reserve 

Year 

(G) 

(H) 

$  - 

1 

12,000 

2 

36,000 

3 

72,000 

4 

120,000 

5 

180,000 

6 

252,000 

7 

336,000 

8 

432,000 

9 

540,000 

10 

660,000 

11 

792,000 

12 

936,000 

13 

1,092,000 

14 

1,260,000 

15 

16 
17 

Total 


$720,000 
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Exhibit  No.  37 
Witness  Harbaugh 
Associated  Professional  Services 
Account  520 — Washington  Gas  Light  Company 
Schedule  A 


Caption 

Gross  Sales: 

Sale  of  Appliances . 

Jobbing  and  Contracting . 

Total . 

Deductions: 

Discounts  and  Allowances 

Sales . 

Jobbing . 

Total . 

Merchandise  Returns: 

Appliances . 

Jobbing  Supplies . 

Total . 

Total  Deductions . 

Net  Sales . 

Cost  of  Sales: 

Cost  of  Appliances  Sold . 

Cost  of  Jobbing  Supplies . 

Net  Cost  of  Materials . 

Transportation  Costs . 

Storage  and  Handling . . . . 

Costs  for  Protection  of  Warranties 

Total  Cost  of  Sales . 

Unaccoimted  Difference . 


Annual  Rep>ort 

31  December  1948 

Questionnaire 

Response 

$407,425.36 

116,996.31 

$524,421.67 

$524,421.67 

$  1,419.71 

$  1,419.71 

$  1,419.71 

$  5,335.45 

$  5,335.45 

$  5,335.45 

$  6,755.16 

$  6,755.16 

$517,666.51 

$517,666.51 

$230,064.53* 

60,784.98* 

$290,849.51 » 
17,461.02 
24,060.40 
5,972.45 


$427,738.84 

$338,343.38* 
$  89,395.46* 

$427,738.84 

$427,738.84 

*  Included  are  Purchase  Price  Allowances  not  recorded  separately. 

*  Total  Cost  of  Sales  reported  on  Questionnaire  in  detail  less  than  that  set  out 
in  Annual  Report. 
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Associated  Professional  Services 
Account  520 — Washington  Gas  Light  Company 
Schedule  B 

Determination  of  Gross  Profit  From  Sales 


Annual  Report  Questionnaire 
Caption  31  December  1948  Response 

Net  Sales .  $517,666.51  $517,666.51 

Cost  of  Sales .  427,738.84  427,738.84 


Gross  Profit  from  Sales 


$  89,927.67 


$  89,927.67 
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Exhibit  No.  37 
Associated  Professional  Services 
Account  620 — Washington  Gas  Light  Company 
Schedule  C 


Caption 

Expenses: 

Advertising . 

Merchandise  Taxes: 

Direct . 

Personnel . 

Total  Taxes . 

General  Administrative  Expense: 

^neral  Salaries . 

Other  h]xpenso . 

Total  Administrative . 

Insurance: . . 

Ai^ustments  for  Ix)ss  in  Value: 

Of  Merchandise.. . 

Of  Jobbing  Supplies . 

Inventory  Adjustments . 

Heat,  Light  &  Power  (Elec.) . 

IjOSS  on  Uncollectible  Items . 

Pay  and  Expense  of  Employees: 

Clerical . 

Selling . . . 

Delivery  A  Installation . 

Advertising . . 

Commissions  Paid  on  Sales: 

Regular . 

Extraordinary . 


(A) 

(B) 

(C) 

(D) 

(E) 

Annual  Report 

31  December  1918 

Exhibit 

20 

Questionnaire 

Response 

Exhibit 

Net  Expense 
Adjusted 

.  8  2,017.91 

8  12,060.92 

8  2,017.91 

8  14,078.83 

2,931.71 

1,364.90 

2,931.71 

1,364.90 

.  8  4,665.63 

8  4,296.61* 

8  4,665.63 

.  8  16,324.85 

$  16,324.85 
4,525.73 

8  16,324.85 
4,625.73 

8  20,850.58 

8  20,850.58 

.  8  1,250.98 

$  957.15* 

8  1,250.98 

8  255.89 

67.22 

8  255.89 

67.22 

8  547.07 

$  323.11 

8  391.68 

8  547.07* 

$  323.11 
8  391.68 
8  517.07 

8  41, 168.90* 

4,586.79 

8  16,776.97 
6,101.30 
61,565.67 

8  16,776.97 
17,270.20 
61,505.67 
1,586.79 

8  8,744.47 
1,133.75 

8  8,744.47 
1,133.75 

.  8  15,979.52* 

8  9,878.22 

8  9,878.22 

O 

M 

00 


Total  Commissions 


Superivision . 

Safari&s  of  General  Olhcers . 

$ 

26,270.45  • 

$  26,270.45 

$ 

26,270.45 

$ 

4,682.63 

$ 

4,682.63 

Pension  Fund  Costs . 

$ 

8,754.29 

$ 

8,754.29 

Group  Insurance . 

$ 

1,927.17 

S 

1,927.17 

Unfunded  Pension  Costs . 

856.08 

$ 

856.08 

2355 

Reconditioning  Repossessed  Appliances . 

$  589.52 

$ 

589.52 

Rent  of  General  Quarters . 

$  8,100.00  $ 

6,417.53 

$  1,448.00* 

$  14,832.15 

$ 

14,832.15 

Stores  Expense . 

$  18,228.56 

$ 

18,228.56 

Misc.  Supplies  &  Expense . 

$  4,475.76  * 

$ 

4,475.76 

Total  Expense . 

S  53,361.72  $106,724.76 

$170,242.80 

$  14,832.15 

$262,802.34 

*  See  Schedule  D. 

*  No  provision  made  for  IjOsscs  on  Jobbing  Supplies  on  Uncollectible  accounts. 

*  The  reported  figure  includes  wages  paid  to  selling  personnel. 

*  See  Schedule  D,  footnote  (4). 

‘  Sec  Schedule  D.  No  provision  made  for  this  item  on  Questionnaire. 


•  Adjustment  from  Line  9,  Schedule  2  of  Exhibit  20 .  $67,439.35 

Provision  for  Supervision  on  Questionnaire .  26,270.45 


Adjustment  for  Sales  Salat  ies 


$41,168.90 
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2356  Associated  Professional  Services 

Account  520 — Washington  Gas  Light  Company 
Schedule  D 


Annual  Report  Questionnaire 
31  Dec.  1948  Response 

Miscellaneous  Supplies 


&  Expense .  $4,475.76  $  ^ 

Total  Taxes  .  4,665.63  4,296.61  = 

Insurance .  1,250.98  957.15’ 

Rents  .  8,100.00  6,016.00  ‘ 


Difference 

$4,475.76 

369.02 

293.83 

2,084.00 


Net  Difference  Carried  to  Schedule  E .  $7,222.61 

(Footnote  2) 

’Miscellaneous  Supplies  and  Expense  not  requested  on  Questionnaire. 
Would  be  composed,  among  other  things,  of  expense  incurred  in  supplying 
tools,  equipment  and  machinery  for  appliance  installation. 

’Difference  in  total  tax  amounts  probably  arises  from  items  included 
in  Annual  Report  but  not  specifically  requested  in  questionnaire. 

’Only  specific  items  of  insurance  were  inquired  into,  while  Annual 
Report  sets  forth  net  figures. 

‘Rent  Expense  set  forth  in  Annual  Reports  includes  Insurance  on 
buildings  and  garage  space,  direct  taxes  on  real  property,  depreciation 
on  shops  and  other  buildings.  The  questionnaire  did  not  require  state¬ 
ment  of  all  of  these  items. 


2357  Associated  Professional  Services 

Account  520 — Washington  Gas  Light  Company 
Schedule  E 
Annual  Report 

31  December,  1948  Basis  I  Basis  II  Basis  III 


Net  Sales .  $517,666.51  $517,666.51  $517,666.51  $517,666.51 

Less:  Cost  of  Sales  ....  427,738.84  427,738.84  427,738.84  427,738.84 

Gross  Profit  on  Sales  ...  $  89,927.67  $  89,927.67  $  89,927.67  $  89,927.67 
Less:  Expenses .  53,361.72  160,086.48’  177,465.41=  262,802.34 

Net  Profit  (Loss) .  $  36,565.95  ($  70,158.81)  ($  87,537.74)  ($172,874.67) 

(  )  Denote  Negative  figures 


’Expenses  per  Annual  Report .  $  53,361.72 

Adjustments  per  Exhibit  20 .  106,724.76 


$160,086.48 


=  Expenses  per  Questionnaire  Response .  $170,242.80 

Adjustment  for  Unreconciled  Items .  7,222.61 


Adjusted  Net  Expenses  Determined .  $177,465.41 
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2358  Exhibit  38 — ^Witness  Harbaugh 


Associated  Professional  Services  i 

Computation  of  Effect  Upon  Utility  Operations  of  Incomplete 
Reported  Data  Embraced  in  Acer.  520  and  Plant  Accts.  | 


Reported  Net  Profit^ .  $  36,565.95 

Actual  Net  Loss® .  172,874.67 

Net  Burden  on  Rate  Payers .  $209,4^0.62 


®  From  Schedule  306,  Annual  Report,  31  December  1948. 
®  From  Schedule  E,  Exhibit  I,  Basis  III. 
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(Here  follows  Exhibit  39 — p.  2) 
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2360  Exhibit  39 — P.  2 


Computation  of  Rate  Base 
Washingrton  Gas  Light  Company 
as  at  31  December,  1948 


'  (a) 

(b) 

Original  Cost 
as  at 

31  December  1947 

Reserve  Require¬ 
ment  as  at 

31  December  1947 

(d) 

Depreciated  | 
Base  as  at 

31  December  1947 

(e) 

Additions  to 
Plant  during 
1948 

(f) 

Plant  Adjust¬ 
ments  During 
1948 

(g) 

Net  Change  in 
Plant  Accounts 
During  1948 

(h) 

Rate  Base  Plant 
Before  Depreciation 
31  December  1948 

Production  Plant . 

Storage  Plant  . 

Transmission  Plant  . 

Distribution  Plant . 

General  Plant . 

$  332,298.27 

1,168,043.80 
692,865.86 
21,256,181.67 
2,310,796.01 

$  121,474.00 
544,476.00 
118337.00 
7,091,000.00 
593,196.00 

$  210,824.27 

623,567.80 
574,028.86 
14,165,181.67 
1,717,600.01 

$  139,511.00 
7,951.67 
4307.24 
884,936.34 
309318.41 

$(16371.94) 

(12,707.48) 

97388.67 

(68,027.40) 

(  8371.02) 

$  123339.06 

(  4,755.81) 

101,495.91 
816,908.94 
300,847.39 

$  334,063.33 

618,811.99 
675,524.77 
14,982,090.61 
2,018,447.40 

Total  Depreciable  Property. . . . 
Land  . 

$25,760,185.61 

1,457,739.67 

$8,468,983.00 

$17391302.61 

1,457,739.67, 

$1,345,824.66 

$(  8,089.17) 
(26,537.09) 

$  1,337,735.49 
(  26,537.09) 

$18,628,938.10 

1,431,202.58 

1  Total  All  Property . 

Correction  to  Derive  Original  Cost. . 
D.  C.  Rate  Base . 

$27,217,925.28 

$18,748,942.28 

$(34,626.26) 

$  1,311,198.40 

$20,060,140.68 

Note:  Year  1947  figures  based  upon  Reserve  Requirement  Study  of  Property  to  be  Retained  after  conversion  to  100%  Natural  Gas. 


(H 

Depreciation 
for  Ylear 
1948 


$  11,473.88 
18,543.20 
16,090.90 
453,513.60 
73,2^9.19 


8572,850.77 


(j) 

Depreciated 
Base  as  at 
31  December  1948 


$  322,589.45 

600,268.79 
659,433.87 
14,528,577.01 
1,945,218.21 


$18,056,087.33 

1,431,202.58 


$19,487,289.91 

437,158.00 


$19,050,131.91 
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2364  Exhibit  39,  Page  5 

Computation  of  Rate  Base 
Washington  Gas  Light  Company 
AS  AT  31  December,  1948 


District  of  Columbia 
Production  Plant  . . 

Storage  Plant . 

Transmission  Plant 
Distribution  Plant  . 
General  Plant . 


Depreciated  Allocation 
Cost  Rate  Base  to  Non-D.C. 
per  Exhibit  —  Operations 

$  1,146,247.74  $362,214.29 
662,337.32  209,298.59 

662,494.47  209,348.25 

14,530,687.03 
2,485,523.35 


$19,487,289.91  $780,861.13 


Prince  Georges  Gas  Corp.. 
Potomac  Gas  Company . . , , 
Rosslyn  Gas  Company . 

Total  Gas  Plant. . . . 
Advances  for  Construction 


Materials  and  Supplies 
Production  Fuels . 


Applicable 
to  D.C.  I 
Operations 

$  784,03^45 

453,038.73 
453,146.22 
14,530,68103 
2,485,52^.35 

$18,706,42478 

1,608,60475 

310,062.74 

20,481.05 


$20,646,567l32 


(53,606 


00) 


$20,591,961132 
609,362114 
390,69759 


$21,592,02105 


Total 
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2343  Exhibit  39,  P.  6 

Computation  of  Reserve  Deficiency 
Washington  Gas  Light  Company 
AS  AT  31  December,  1948 

Reserve  Requirement  as  at  31  Dec.  1947  $8,468,983.00 

Depreciation  for  Year  1948  572,850.77 

Reserve  Requirement  as  at  31  Dec.  1948  9,041,833.77 

Reserve  for  Depreciation  at  31  Dec.  1948  5,066,046.70 

Reserve  Deficiency  at  31  Dec.  1948  $3,975,787.07 


Exhibit  No.  39 — Page  7 


Operating  Revenues . 

Operating  Expenses: 

Operating . 

Maintenance . 

Amortisation  of  Conversion . 

Depreciation . 

Accelerated  Depreciation . 

Property  Loss  Amort . 

General  Taxes . 

Federal  Income  Taxes . 

Other  Income  Taxes . 

Depreciation  Charged  on  Rosslyn  Gas  Co, 

Total . 

Net  Operating  Revenue . 

^  From  Exhibit  37. 

*  From  Exhibit  37. 


Computation  of  Rate  of  Return 
Washington  Gas  Light  Company 
as  at  31  December,  1948 

Revised 

Allocation 

Applicable 

Exhibit  11 

Adjustment 

Operating 

Statement 

to  (from) 
Non-D.  C.  Opns 

to  D.  C. 
Operations 

..  $12,490,707 

8  6,732 >  812,497,439 

(194,608)  Adjusted 

812,497,439 

..  8  7,628,786 

8(142,143)* 

7,486,643 

81,245,296 

8  6,251,347 

913,557 

303,600 

913,557 

303,600 

150,737 

762,820 

303,600 

■  } 

572,851* 

38,381 

534,470 

(871 ,862) 

See  Footnotes 

461,554* 

145,851 

315,703 

197,664 

197,664 

48,428 

149,236 

637,828 

(4,930) * 

632,898 

36,708 

596,190 

484,725 

43,863  ‘ 

528,588 

123,161 

405,427 

67,700 

•  • 

•  • 

•  • 

3,141  » 

70,841 

(386)  ‘ 

70,841 

386 

9,309,020 

3,188,419 

14.76% 

*  From  Exhibit  39 — p.  3. 

*  From  Page  2  of  Part  III  of  Questionnaire  Response. 
‘  Basis  from  Exhibit  20. 
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(Here  follows  Exhibit  40,  pages  626a  and  626b) 
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Year  Ended 
Dec.  31st 

1939  . 

1940  . 

1941  . 

1942  . 

1943  . 

1944  . 

1945  . 

1946  . 

1947  . 

1948  . 


(b) 

Earnings  Before 
Interest  Paid 
$  1,996,244.75 
2,052,076.68 
1,929,818.75 
1,939,071.88 
2,220,608.23 
2,183,949.77 

2.122.214.14 

1.832.278.15 
2,042,179.38 
2,322,401.49 


$20,640,843.22 


(c) 

Interest 

Paid 

$  841,321.55 

790,111.73 
802,154.42 
853,839.26 
913,049.48 
886,230.96 
828,560.39 
773,182.25 
862,927.75 
919,027.12 


$  8,470,404.91 


Exhibit  No.  40 — Harbaugh 
Washington  Gas  Light  Company 

Computation  of  Net  Credits  to  Surplus  After  Adjusting  for  Common  Dividends 


(d) 

Remainder  Before 
All  Dividends 
$  1,154,923.20 
1,261,964.95 
1,127,664.33 
1,085,232.62 

1.307.558.75 
1,297,718.81 

1.293.653.75 
1,059,095.90 
1,179,251.63 
1,403,374.37 


$12,170,438.31 


(e) 

Preferred  Stock 
Dividends 
$  160,207.82 

241,713.58 
270,014.93 
337,080.02 
449,748.15 
470,015.16 
466,515.21 
440,030.31 
440,030.01 
440,030.81 


$  3,715,386.00 


(0 

Remainder  Before 
Common  Dividends 
$  994,715.38 

1,020,251.37 
857,649.40 

748.152.60 

857.810.60 
827,703.65 
827,138.54 
619,065.59 
739,221.62 
963,343.56 


$  8,455,052.31 


(g) 

Dividends  on  Common 
Shares  Computed  @  8% 
of  Book  Value 
$  292,000.00 

292,000.00 
292,000.00 
292,000.00 
292,000.00 
292,000.00 
292,000.00 
292,000.00 
296,635.20 
603,716.00 

$  3,236,351.20 


(h) 

Remainder  Before 
All  Debits  and 
Credits  to  Surplus 
$  702,715.38 

728,251.37 
565,649.40 

456.152.60 

565.810.60 
535,703.65 
535,138.54 
327,065.59 
442,586.42 
359,627.56 

S  5,218,701.11 


(i) 

Miscellaneous 
Credits  to 
Eanied  Surplus 
$  51,227.87 

3,099.79 
579.68 
59,494.17 
55,000.00 
3,642.49 
363,715.27 
79,260.89 

'  ’^2’,^!66 

$  968,370.16 


Miscellaneous 
Debits  to 
Earned  Surplus 
$  104,454.65 

84,3^.07 

272, 4f 
87,81^ 
796,081 
7,17£ 


$  1,486,221.75 


Net  Accretion  to  Surplus  per  Books. 


Excess  of  Accretion  to  Surplus  after  Adjustment  of  Common  Stock  Dividends 
@  8%  of  Book  Balance . 


(k) 

Net  Cr^ts  to 
Surplus  After 
Adjustment 
$  649,488.60 

647,022.09 
566,229.08 
381,733.17 
348,360.45 
451,528.63 
102,772.61 
399,150.91 
442,586.42 
711,977.56 


$  4,700,849.52 


1,357,512.98 


$  3,453,336.54 
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Interest 

Yr.  Ended  - - - Net  Income 

Dec.  31  Bond  Interest  Long  Term  Debt  Other  Interest  Total  per  Books 

S  $  $  $  $ 

1942 

1943  832,262.58  34,234.38  46,562.52  912,049.48  1,307,558.75 


1944 


822,766.66  33,359.38  30,104.92  886,230.96  1,297,718.81 


1945: 


784,811.29  (A)18, 060.25  25,688.85  828,660.39  1,293,653.75 


2369, 

1946'  739,662.50  (B)  9,888.88 

1947  734,037.50  (B)103, 861.09 

1948'  728,412.52  (B)160,000.00 

(  )  denotes  credit  or  reduction. 


23,630.87 

25,029.16 

30,614.60 


773,182.25 

862,927.75 

919,027.12 


1,059,095.90 

1,179,251.63 

1,403,374.37 


Exhibit  40— p.  2,  3 
Washington  Gas  li^t  Company 

Analysis  of  Interest,  Dividends  and  Earned  Surplus  Years  Ended  December  31, 1943  through  December  31,  1948 

Dividends  Other  Surplus  Transactions 


Preferred  Stock  Common  Stock  Total 

$  S  $  Description 


Dr.  or  (Cr.) 
Amount 


449,748.15  637,524.59  1,087,272.74 


470,015.16  637,525.48  1,107,540.64 

I 

I 


466,515.21 


637,526.16 


1,104,041.37 


Reduction,  Reserve  for  Losses  Mdse.  Sales  Cont. . . . 

Reduction,  Reserve  for  Uncollectible  Accounts  on  Mdse.,  Jobbing  and  Cont.  Wk. 

Sub  Total . 

Capital  Stock  Expense . . . 

Redemption  Prem.  and  Unamortized  Debt  Disc,  and  Exp.  4}4%  Bonds . 

Dif.  between  liquidation  value  and  offering  price  $4.50  Pfd.  Sto^ . 

Sub  Total . 

Reduction,  Reserve  for  Losses  Mdse.  Sales  Cont . 

Reduction,  Reserve  for  Uncollected  Accounts,  on  Mdse.  Sales  Cont . 

Unclaimed  Customers  Deposits  and  Interest . 

Sub  Total . 

Provision  for  Contin^cies — PUC  order  2827 . 

Estimated  tax  reduction  resulting  from  refunding  Long-Term  Debt . 

Unamortized  Prem.  and  Exp.  Bonds  12/1/63 . . . 

Reversal  of  provision  for  contingencies . 

Difference  b^ween  proceeds  from  land  and  book  value  thereof . 

Sub  Total . 

Redemption  Prem.  A  Int.  4%  Bonds . 

Redemption  Prem.  A  Int.  3^%  Bonds . 

Redemption  Prem.  A  Int.  3H%  R.  E.  Mtg. . 

Capital  Stock  Expense  $4.25  Hd.  Stock . 

Exchange  and  Rraemption  Prem.  $5.00  Pfd . 

Difference  book  value  and  proceeds  from  sale  of  10th  St.  and  E  St.  Property . 

Difference  between  book  value  and  proceeds  sale  of  Wise.  Ave.  Property . 

Dividend  from  12/19/45  to  1/19/46  on  5,271  shares  $5.00  Pfd.  Stock . 

Sub  Tot^ . 


$(  2,000.00) 

(  53,000.00) 

(  55,000.00) 

77,745.94 
128,904.21 
65,800.00 
272,450.15 
(  1,000.00) 

(  1,000.00) 

(  1,642.49) 

(  3,642.49) 

A  87,817.51 
(  252,600.00) 

(  20,910.54) 

A(  87,817.51) 

(  2,387.22) 

(  363,715.27) 

339,066.67 
217,500.00 
64,750.00 
62,562.80 
61,084.00 
44,255.69 
4,665.77 
2,196.27 
796,081.20 


440,030.31  637,527.12  1,077,557.43 

440,030.01  638,613.73  1,078,613.74 

440,030.81  (B)867, 139.80  1,307,170.61 


Claim  before  Bureau  of  Internal  Revenue,  for  refund  of  1942  Excess  Profits  Tax . 

Reversal  portion  of  prior  years  provision  for  Income  Taxes . 

&ib  Total . 

Capital  Stock  Exp.  $455  Hd . 

Reversal  of  provision  irade  in  1943  and  1944  for  deferred  e^ratron  and  maintenanoe 


(  9,189.17) 

(  70,071.72) 

(  79,260.89) 

7,175.57 

(D  352,350.00) 


Earned  Surplus 


Net  Balance  End 

Accretion,  Cr.  of  Year,  Cr. 
$  $5,400,296.47 


(  2,835.86) 

(  6,003.15) 

242,753.55 

(  53,623.79) 
(  10,607.89) 
(448,553.76) 


5,403,132.33 


5,509,135.48 


5,266,381.93 


•5,320,005.72 

•5,420,613.61 

•5,869,167.37 
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2370  Notes  Pertaining  to  Analysis  of  Interest,  Diyidei^ds 
AND  Earned  Surplus,  Years  Ended  December  31, 
1943  Through  December  31, 1948 

(A)  Principal  originally  $1,000,000.00 — 7/1/42 
Reduced  $12,500.00  to  $987,500.00  prior  to  12/31/42 
Reduced  $25,000.00  to  $962,500.00  in  1943 
Reduced  $25,000.00  to  $937,500.00  in  1944 
Remainder  principal  as  above  due  7/1/67  paid  in 

full  in  1945  $937,500.00 

Principal  increased  to  $8,000,000.00  in  1947  @2% 

(B)  The  company  issued  $2,500,000.00  Promissory  Notes 
Bank  Loans  in  1946  due  7/1/49  to  7/1/55  @  2%.  One  hsilf 
year  interest  in  1946 — $25,000.00,  interest  actually  pa|id 
1946 — ^$9,888.88.  Notes  apparently  issued  latter  part  yes.r, 
antedated  to  7/1/46  likely. 

(C)  Common  Stock  was  increased  in  1948  by  $3,838,507.  30 

to  $7,546,447.50 ;  shares  increased  in  same  year  from  427,897 
to  612,000  shares;  no  increase  on  bond  issues,  on  contrai|y, 
was  reduced  by  $180,000.00  for  sinking  fund  requiremei^t. 
It  appears  from  examination  of  1948  balance  sheet  that 
concurrent  with  new  Common  Stock  financing,  there  was 
invested  in  Associated  Companies  an  additional  amoimt 
of  $4,079,373.15  increasing  such  investment  to  $18,149,332.74. 
The  new  stock  flotation  was  accomplished  at  an  average 
sale  price  per  share  of  $20.85 ;  not  bad  for  a  non-par  common 
stock;  it  doesn’t  indicate  that  Company  should  be  ov^r 
anxious  at  this  time  as  to  “impairment  of  credit”  nor  do^ 
it  indicate  hesitancy  to  advance  associated  companies  e?:- 
pansion.  | 

(D)  During  war  period  the  Company  made  certain  charges 
in  Operating  Expenses  for  “Deferred  Maintenance”  iiji- 
dicated  to  be  maintenance  and  other  type  of  operatii^g 
expenses,  accrued  but  not  actually  incurred  in  respective 
years  hereunder;  that  actual  expenses  of  foregoing  nature 
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were  to  be  incurred  when  needed  materials  and  labor  would 
be  more  readily  available.  The  charges  referred  to  were: 

Year  Ended  December  31,  1943  $202,350.00 

Year  Ended  December  31,  1944  150,000.00 


Total  $352,350.00 


The  above  charges  were  stated  in  Annual  Reports  of  the 
Company  in  respective  years  as  within  Operating  Expenses, 
designated  by  a  separate  operating  expense  account  number. 
Concurrently  in  above  years  there  was  stated  in  Balance 
Sheet  of  the  Company  a  “reserve  for  operating  charges 
deferred  because  of  war  conditions;’^  a  credit  balance  for 
aggregate  amount  of  $352,350.00. 

There  is  no  indication  in  the  Company’s  Annual  Reports 
for  years  subsequent  to  year  1944,  that  there  was  made  any 
allowance  or  reduction  in  any  “current  years”  operat- 
2371  ing  expenses  for  the  above  when  actually  incurred. 

In  year  ended  December  31, 1948  the  above  reserve, 
viz.  $352,350.00  was  credited  directly  to  Earned  Surplus 
account.  This  confirms  in  accounting  sense  there  was  no 
reduction  in  Company’s  operating  expenses  to  allow  for 
above  accrued  expenses  when  incurred. 

It  is  apparent  that : 

(a)  ^Vhen  above  deferred  expenses  were  actually  incurred 
in  periods  subsequent  to  1944,  they  were  charged  directly 
in  Operating  Expenses  at  actual  cost  thereof. 

(b)  That  there  is  duplication  in  the  Company’s  Operating 
Expense  account  for  period  subsequent  to  1944  to  an  ap¬ 
proximate  amount  of  $350,000.00  in  aggregate. 

(c)  Exhibit  Number  11,  of  company’s  presentation  em¬ 
braces  the  years  of  1939  to  1948,  inclusive,  and  for  five 
months  to  May  31,  1949. 

(d)  That  within  company’s  Exhibit  Number  11  and  in 
other  exhibits  of  the  Company  reflecting  Operating  Ex¬ 
penses  subsequent  to  1944,  there  is  reflected  a  duplication 
of  operating  expenses  to  aggregate  amount  of  approxi¬ 
mately  $350,000.00,  and  for  the  years  in  which  such  expenses 
were  actually  incurred  the  exhibits  are  inaccurate. 
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2384  Exhibit  42  1 

Extract  from  Minutes  op  Special  Meeting  op  Board  bp 

Directors,  May  24,  1949 

Whereas,  the  Master  Plumbers’  Association,  Inc.,  of  the 
District  of  Columbia,  through  its  duly  authorized  agent, 
Mr.  George  C.  Webster,  a  member  of  the  Board  of  Direc¬ 
tors,  has  entered  into  an  Agreement  with  Associated  Pro¬ 
fessional  Services,  a  partnership  doing  business  in  the  Dis¬ 
trict  of  Columbia,  and  Roberts  &  Mclnnis,  a  law  firm  doin 
business  as  a  partnership  in  the  District  of  Columbia,  |t 
conduct  certain  investigations  and  studies,  to  prepare  ac¬ 
counting,  engineering  and  other  data,  and  to  initiate  and 
appear  for  the  Association  before  administrative  agenci^ 
and  the  courts  in  the  District  of  Columbia,  toward  the  end 
that  the  Washington  Gas  Light  Company  shall  terminate 
its  merchandising  business  in  gas  heaters,  gas  refrigerators, 
gas  ranges  and  water  heaters. 

Xow  therefore  be  it  resolved: 

That  there  shall  be  established  a  special  account  }n 
Lincoln  National  Bank  of  which  Mr.  George  C.  Webstejr, 
Trustee  for  the  Association,  shall  be  the  custodian,  1;o 
hold  such  fund  and  to  disburse  the  same  in  his  sole  di  5- 
cretion,  to  pay  the  obligations  incurred  by  the  Asso¬ 
ciation,  or  himself  as  duly  authorized  agent  of  the  As¬ 
sociation,  in  furtherance  of  the  above  purposes. 

Be  it  further  resolved : 

That  the  name  of  said  fund  shall  be  Gas  Consume 
and  Independent  Appliance  Dealers,  George  C.  We 
ster.  Trustee.  Disbursements  from  the  said  fund  shall 
be  made  upon  the  signature  of  Mr.  George  C.  Webster 
in  the  above  capacity  and  he  is  hereby  authorized  to 
receive  for  deposit  in  the  said  fund  appropriations 
from  this  Association,  donations  and  contributions  frora 
all  interested  parties. 

2385  Be  it  further  resolved: 

That  at  monthly  periods  following  the  establishing 
of  the  said  fund  and  at  the  conclusion  of  the  activities 
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authorized  therefor,  Mr.  George  C.  Webster,  Trustee, 
shall  submit  periodical  and  final  accounting  of  the 
status  of  the  said  fund  to  the  Directors  of  the  Associa¬ 
tion. 

Be  it  further  resolved : 

That  Mr.  George  C.  Webster  shall  have  no  personal 
responsibility  in  connection  with  the  operation  of  the 
said  fund  other  than  for  the  true  and  faithful  perform¬ 
ance  of  the  duties  of  this  trust.  In  the  event  of  the 
resignation  or  withdrawal  of  Mr.  Webster  for  any  rea¬ 
son  prior  to  the  termination  of  the  said  fund,  the  then 
Treasurer  of  this  Association  shall  qualify  as  his  suc¬ 
cessor. 

Adopted  this  24th  day  of  May,  1949. 

I  hereby  certify  that  this  is  a  true  and  correct  copy  of  an 
extract  from  the  minutes  of  a  Special  Meeting  of  the  Board 
of  Directors  of  the  Master  Plumbers’  Association,  Inc.,  of 
the  District  of  Columbia  held  May  27th,  1949. 

(Seal)  (Name  illegible).  Secretary. 

2386  Ex.  No.  43 


Gas  Consumers  &  Independent  Appliance  Dealers 


George  C.  Webster,  Trustee 
627  F  Street,  N.  W.,  Washington  4,  D.  C. 


Dear  Members  : 


July  29,  1949. 


On  Thursday,  July  28,  the  Washington  Gas  Light  Com¬ 
pany  petition  for  a  rate  increase  was  opposed  by  the  Gas 
Consumers  &  Independent  Appliance  Dealers.  Our  attor¬ 
ney,  Mr.  William  A.  Roberts,  succeeded  over  strong  ob¬ 
jection  of  the  Washington  Gas  Light  Company  in  having 
our  petition  to  intervene  granted.  He  also  succeeded  in 
having  permission  to  file  a  series  of  questions  with  the 
Gas  Company  concerning  all  their  spending  activities. 

Another  important  point  was  that  the  next  hearing  on 
this  case  was  set  at  least  four  weeks  from  the  date  of  the 


original  hearing.  This  means  it  will  be  impossible  for  the 
Washington  Gas  Light  Company  to  get  its  August  15th  rate 
increase  which  they  claim  they  so  seriously  need.  This 
action  is  a  victory  for  the  Gas  Consumers  and  Independ|ent 
Appliance  Dealers.  Enclosed  you  will  find  a  sheet  on  which 
you  can  have  all  people  who  buy  gas  from  the  Washington 
Gas  Light  Company  sign.  By  signing  they  automatics  illy 
become  a  consumer  member  of  the  Gas  Consumers  and 
Independent  Appliance  Dealers.  If  you  want  more  sheets 
I  will  be  pleased  to  send  them  and  remember  to  get  at  least 
one  sheet  filled  and  mail  it  back  to  me. 

All  those  who  have  not  sent  in  their  contribution  to  this 
fund  are  requested  to  do  so  at  their  earliest  convenience. 
It  takes  money  to  oppose  a  company  as  large  and  powerful 
as  the  Washington  Gas  Light  Company. 

Sincerely  yours, 

George  C.  Webster,  Trustee. 

Enclosure. 

2387  Gas  Consumers  &  Independent  Appliance  Dealers 

Membership  List 
Gas  Consumer  Members 

We,  the  undersigned,  are  members  of  the  Gas  Consumers 
and  Independent  Appliance  Dealers  and  we  have  authorized 
George  C.  Webster,  Trustee  of  said  Association,  to  act 
in  our  behalf  so  that  we  may  receive  maximum  benefit  both 
in  the  price  and  service  furnished  by  the  Washington  Gas 
Light  Company. 

Name  Address  Phone 
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2388  Exhibit  44 — Harbough 

Washington  Gas  Light  Ck>MPANY 
Adjustment  to  Operating  Statement 


Exhibit  11 

Adjustment 

Adjusted 

Operating  Revenues  . 

$12,490,707 

$  6,732  ' 

$12,497,439 

Operating  Expenses: 

Sales  Promotion  . 

446,153 

(216.523)* 

229.630* 

Customer  Accounting  &  Col- 

lecting  . 

825,345 

• 

Other  Operating . 

6,330,288 

(194,608)* 

Maintenance  . 

913,557 

• 

Amort,  of  Conversions . 

303,600 

(303,600) 

Depreciation  . 

871,862 

(337,392)’ 

534,470’ 

Accelerated  Depreciation  . 

315,703  • 

315,703* 

Amort,  of  Propierty  Losses . 

197,664 

9 

General  Taxes . 

637,828 

(  4,645)* 

Federal  Income  Taxes . 

484,725 

30,967  “ 

Other  Income  Taxes . 

67,700 

3,141  “ 

Depreciation  on  Rosslyn . 

386  « 

386 

Total  . 

$11,105,722 

$(106,571) 

^Adjustment  representing  additional  rental  from  Merchandising  and 
Jobbing.  TR  1119  sets  out  $14,832.15  as  Rental  on  General  Quarters. 
The  difference  between  this  and  the  Annual  Report  figure  of  $8,100  is 
$6,732. 

*  Exhibit  No.  25  sets  out  $636,525.58  as  Total  Expense.  From  this  a 
total  of  $113,449.39  is  deducted  as  applicable  to  Merchandising  and 
Jobbing  per  Exhibits  No.  20  and  No.  37.  The  difference  of  $523,076.19 
is  allocated  43.9%  to  D.  C.,  which  is  the  ratio  of  D.  C.  to  total  company 
therm  sales  increase  in  1948  over  1947. 

*The  record  does  not  contain  gross  expense  figures,  unallocated;  and 
have  not  been  supplied  by  the  company.  Therefore,  the  allocation  cannot 
be  examined. 

*TR  1120  Derived  as  a  Merchandising  and  Jobbing  Adjustment  per 
Exhibit  No.  37. 

‘The  final  amount,  as  adjusted,  in  this  account  cannot  be  determined 
unless,  and  until  unallocated  expenses  are  submitted. 

•Adjusted  per  TR  1132-1133. 

^Depreciation  was  taken  at  $572,851  from  Page  3  of  Exhibit  39  and 
allocated  6.7%  to  non-D.C.  per  Exhibit  No.  20. 

*  Accelera^  Depreciation  was  taken  at  $461,554  from  Page  2  of  Part  3 
of  Exhibit  No.  24  and  allocated  70.6%  to  D.  C. 

•General  Tax  Adjustment  from  Exhibit  No.  20,  unallocated  and 
deducted,  allowing  5.79%  of  adjustment  against  non-D.C.  operations. 

“Federal  Income  Tax  Adjustment  from  Exhibit  No.  20,  unallocated, 
and  added,  allowing  70.6%  of  adjustment  against  D.  C.  operations. 

“  Directly  from  Exhibit  No.  20. 
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Exhibit  No.  46 

WASHINGTON  GAS  LIGHT  COMPANY 

Extraordinary  Property  Loss  Incurred  or  to  be  Incurred  Incident 

Gas  Changeover 

Status  as  of  May  31,  1949 

1.  Total  Plant  Cost  involved  in  eventual  abandonment  due  to 

changeover  to  Natural  Gas — ^as  adjusted  to  5-31-49 . 

2.  Cost  of  Property  still  in  service  at  5-31-49 . 

3.  Cost  of  Prt^rty  abandoned  at  5-31-49 . 

4.  Portion  of  item  3  charged  to  Depreciation  Reserve. .  3798,357 

Portion  of  Item  3  charged  to  Contributions .  25 


5.  Portion  of  Item  3  charged  to  Extraordinary  Property  Loss - 

6.  Net  Salvage  recovered  from  abandoned  property . 

7.  Net  Charge  to  Account  141  to  5-31-49 . 

8.  Recoverea  by  charges  to  operations  through  5-31-49 . 

9.  Balance  unrecovered  at  5-31-49 . 

10.  Portion  of  Drareciation  Reserve  applicable  to  Plant  to  be  aban¬ 

doned  per  Order  3261 . 

11.  Charges  for  Abandoned  Property  (Item  4) . 

12.  Balance  before  accelerated  accruals . 

13.  Accelerated  accruals  through  5-31-49 . 

14.  Reserve  available  for  retirement  of  Property  still  in  service  at 

5-31-49  Qtem  2—5,442,478) . 

15.  Additional  JProvision  necessary  over  next  8  years  and  7  months 

for  Item  2  (Item  2  minus  Item  14) . 

16.  Total  Provision  necessary  (Item  9  plus  Item  15) . 


to  Natural 


38,953,753 

5,4^,478 


33,516,275 

79^,382 


32,717,893 

12,338 


32,703,555 

368,148 


32,337,407 


31,42f;,778 
79? ,357 


3  63(>,421 
67f;,544 


31,308,965 

34,133,513 

36,470,920 
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WASHINGTON  GAS  LIGHT  COMPANY 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 


9. 


Ori^nal  Cost  (Order  3261) . 

Estimated  Accrued  Depre¬ 
ciation  (Order  3261) .... 

Unrecovered  original  cost. . 

Additions  incident  to  con¬ 
version . 

Adiastmente(^‘^-;;;; 

Total  to  be  amortized  over 
10  year  period  beginning 
1-1-48 . 

Net  salvage  recovered  from 
property  retired  to 
5-31-49 . 

Less  —  recoveries  through 
5-31-49  by  charges  to 

Contributions . 

Accelerated  Deprecia¬ 
tion . 

Amortization . 


Unrecovered  loss  to  be 
spread  over  8  years  and 
7  months  Item  6 — (7 
plus  8) . 

Original  Cost  of  Property 

l^tired  to  5-31-49 . 

Portion  charged  to  Depre¬ 
ciation  Reserve . 

Portion  charged  to  Contri¬ 
butions . 

Balance  charged  to  Ac¬ 
count  141 . 


East 

Station 

$5,713,363 

West 

Station 

$2,932,042 

Takoma 

Station 

$59,263 

678,670 

738,202 

11,906 

$5,034,693 

$2,193,840 

$47,357 

190,312 

102,256 

(7,849) 

1,429 

(41,325) 

7,849 

1,413 

$5,319,412 

$2,161,793 

$48,770 

18,790 

(13,762) 

7,310 

25 

656,889 

78,358 

21,655 

283,905 

5,885 

$  735,272 

$  305,560 

$  5,885 

$4,565,350 

$1,869,995 

$35,575 

$  738,210 

$2,717,389 

$60,676 

102,146 

25 

684,305 

11,906 

$  636,039 

$2,033,084 

$48,770 

Total 

$8,704,668 

1,428,778 

$7,275,890 

191,741 

62,344 


$7,529,975 

12,338 

25 

678,544 

368,148 

$1,046,717 

$6,470,920 

$3,516,275 

798,357 

25 

$2,717,893 
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Exhibit  No.  47 

WASHINGTON  GAS  LIGHT  COMPANY 
PRINCE  GEORGH’S  GAS  CORPORATION 
POTOMAC  GAS  COMPANY 


Returned  Earned  from  D.  C.  Operations 
Twelve  Months  ended  May  31,  1949 

Adjusted  to  Reflect  Current  and  Normal  Conditions  and  Further  Adimited 
to  Reflect  the  Estimated  Effect  of  the  Substitution  of  a  Fifteen  Year  Peiiod 
for  a  Ten  Year  Period  in  the  Future  for  a  Conversion  Cost,  Extraordinary 
Property  Losses,  and  Accelerated  Depreciation  of  Temporary  Production 
Facilities. 


1.  Return  Earned  on  Adjusted  Basis  (Line  14,  Exhibit  21) . 

2.  Adjustment  to  reflect  the  future  substitution  of  a  15  year  period 

for  a  10  year  period  after  giving  effect  to  the  increase  in  taxes 
resulting  from  reduction  in  charge  for  conversion  cost . 

3.  Adjusted  return . . . 

4.  Weighted  rate  base  applicable  to  D.  C.  Operations . 

5.  Rate  of  Return . 

6.  Return  at  6% . 

7.  Deficiency  under  6%  (Line  6  minus  Line  3) . 

8.  Increase  in  gross  necessary  to  provide  6%  Return . 


$1,344,( 


262.775 
l,598,te7 

32,240,199 

4.959% 

1,934,412 

335.775 
593,^ 
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Exhibit  No.  49 


Washington  Gas  Light  Company 

Gas  Rate  ScheduijES 

and 

General.  Service  Provisions 

(Thermal  Basis) 


2397  Washington  Gas  Light  Company 

Schedule  “A” 

General  Service  Rate 

Availahilxty 

This  rate  is  available  for  gas  service  for  any  purpose. 


Rate 

First  5.0  Therms  or  less 
per  month 

Next  10.0  Therms  per  month 

Next  15.0  Therms  per  month 

Next  570.0  Therms  per  month 

Next  5,400.0  Therms  per  month 

Over  6,000.0  Therms  per  month 


Net 

$  1.00 

14.0^  per  Th. 
12.5^  per  Th. 
11.0^  per  Th. 
8.5<f  per  Th. 
7.5^  per  Th. 


Gross 

$  1.10 

15.0^  per  Th. 
13.3<t  per  Th. 
11.44  per  Th. 
8.7^  per  Th. 
7.5^  per  Th. 


Minimum  Bill 

To  partly  reimburse  the  company  for  those  expenses  which  it  incurs 
whether  or  not  the  customer  uses  any  gas,  the  minimum  monthly  bill 
per  meter  shall  be  the  charge  for  the  first  5.0  Therms  or  less,  except 
for  group-metered  multiple  dwelling  projects  of  4  units  or  more.  The 
minimum  monthly  bill  for  such  projects  shall  be  $0.65  per  dwelling  unit. 

Net  Rate  and  Grose  Rate 

Net  Rates  apply  when  monthly  bills  are  paid  within  20  days  from  date 
of  rendition.  If  payment  is  made  after  the  20  day  period  Gross  Rates 
shall  apply. 

Special  Terms  and  Conditions  of  Service 

1.  The  application  of  this  rate  is  subject  to  the  general  service  provi¬ 
sions  of  the  company  as  they  may  be  in  effect  from  time  to  time,  and  as 
approved  by  the  Public  Utilities  Commission  of  the  District  of  Columbia. 

2.  Under  no  conditions  will  service  be  rendered  under  any  agreement 
whereby  the  customer  or  his  tenants  resell  the  gas  either  within  or 
without  his  premises  nor  under  any  conditions  by  which  gas  is  trans¬ 
mitted  outside  the  premises  under  contract. 
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2398  Washington  Gas  Light  Company 

Schedule  “E" 

Seasonal  Off  Peak  Rate 

AvaiUxbUity 

This  rate  is  available  for  water  heating,  air  cooling,  air  conditioniiii 
and  generation  of  steam  or  power  by  the  use  of  gas.  It  is  limited 
those  installations  in  which  the  customer  normally  has  no  service  requiri 
ments,  or  limited  service  requirements  for  the  use  of  gas  to  which  th 
schedule  applies,  during  the  months  when  the  company  experien^ 
maximum  load  conditions. 


g, 

to 

e- 

is 

es 


Rate 

Consumption  Charge: 

First  150.0  Therms  per  month 

Excess  over  160.0  Tnerms  per 
month 

Maximum  Use  Charge: 

Payable  in  December,  January 
and  February  only  if  con¬ 
sumption  exceeds  25  per  cent 
of  average  monthly  summer 
use. 

Payable  in  November  and 
March  only  if  consumption 
exceeds  60  per  cent  of  aver¬ 
age  monthly  summer  use. 


Net 

11.0^  per  Therm 
7.0^  per  Therm 

$  6.50  per  Therm 
of  maximum 
hourly  use. 


$  4.90  per  Therm 
of  maximum 
hourly  use. 


Gross  I 

11.6^  per  The|TO 
7.3^  per  Thejm 

$  6.80  per  Thetm 
of  maximumi 
hourly  use. 


$  5.10  per  Thetm 
of  maximum 
hourly  use. 


Minimum  Bill 

The  minimum  bill  for  the  months  May  to  September,  inclusive,  will  |i>e 
the  bill  at  the  above  consumption  charge  for  150.0  Therms  per  month. 
For  the  months  October  to  April,  inclusive,  there  will  be  no  minimum  biU. 
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2399  Net  Rate  and  Gross  Rate 

Net  Rates  apply  when  monthly  bills  are  paid  within  20  days  from  date 
of  rendition.  If  payment  is  made  after  the  20  day  period  Gross  Rates 
shall  apply. 

Determination  of  Maximum  Hourly  Rate  of  Use 

The  “Maximum  Hourly  Rate  of  Use”  shall  be  determined  by  the  manu¬ 
facturer’s  rating  of  the  burners  in  the  equipment  expressed  in  cubic  feet 
per  hour,  or  by  meter  tests  made  during  assumed  maximum  conditions  of 
operation  of  the  equipment  with  due  consideration  being  given  to  the 
effect  upon  system  peak  load.  For  application  to  this  schedule  increments 
of  10  cubic  feet  per  hour  (converted  to  Therms)  shall  be  used.  The  cus¬ 
tomer  shall  be  notified  as  to  his  “Maximum  Hourly  Rate  of  Use”  when  it 
has  been  determined. 

Special  Terms  and  Conditions  of  Service 

1.  The  application  of  this  rate  is  subject  to  the  general  service  pro¬ 
visions  of  the  company  as  they  may  be  in  effect  from  time  to  time,  and  as 
approved  by  the  Public  Utilities  Commission  of  the  District  of  Columbia. 

2.  Service  under  this  rate  will  be  rendered  only  under  contract  for  a  1- 
year  period  from  the  date  service  is  instituted  unless  other  arrangements 
are  made. 

3.  The  term  “Average  Monthly  Summer  Use”  as  used  herein  shall  mean 
the  average  monthly  consumption  during  the  period  May  to  September, 
inclusive,  for  the  immediately  preceding  summer  season.  In  case  service 
hereunder  is  instituted  at  a  time  when  such  average  will  not  be  completely 
available  for  application  during  the  ensuing  winter  period,  then  the 
“Average  Monthly  Summer  Use”  will  be  estimated  until  actual  data  are 
available. 

4.  Reference  to  months  in  the  foregoing  schedule  means  the  billing 
period  of  approximately  30  days  which  ends  in  the  calendar  month  cited. 
For  example,  the  period  referred  to  as  November  is  the  regular  meter 
reading  interval  ending  on  any  day  in  the  calendar  month  of  November. 
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2400  Washington  G-as  Light  Company 

Genebaii  Service  Provisions 
Index 


1.  General 

2.  Application  for  Service 

3.  Deposits 

4.  Payments 

5.  Choice  of  Rates 

6.  Metering 

7.  Accuracy  of  Gas  Meters 

8.  Piping  and  Appliances 

9.  Discontinuance  of  Service 

10.  Gas  Leaks 

11.  Temporary  Discontinuance  of  Supply 

12.  Installation  of  Service  Pipes  and  Connections 

13.  Extension  of  Mains 

14.  Registration  of  Space  Heating  Equipment 
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2401  Washington  Gas  Light  Company 

General  Service  Provisions 

1.  General 

The  word  ‘‘Company’^  as  used  in  the  following  pages 
refers  to  the  Washington  Gas  Light  Company. 

2.  Application  for  Service 

The  Company  shall  furnish  service  to  applicants  under  the 
filed  rates  and  in  accordance  with  these  ‘‘General  Service 
Provisions The  Company  may  require  the  signing  of 
an  application. 

3.  Deposits  to  Guarantee  Payment  of  Bills 

Before  receiving  gas  service,  a  Customer  shall  establish 
his  credit  to  the  satisfaction  of  the  Company  and  shall 
discharge,  either  by  payment  or  agreement,  any  prior 
indebtedness  to  the  Company  for  gas  service.  When  credit 
is  not  otherwise  established  or  maintained,  the  Customer 
shall  deposit  with  the  Company  a  cash  sum  equivalent  to 
the  estimated  or  actual  bill  for  gas  service  for  a  60-day 
period;  which  sum  shall  be  not  less  than  five  dollars  ($5.00). 
In  case  experience  demonstrates  that  the  outstanding  de¬ 
posit  is  larger  or  smaller  than  the  maximum  billing  for  any 
60-day  period  during  the  preceding  12  months,  either  the 
Customer  or  the  Company  may  require  an  adjustment  of 
the  deposit. 

The  deposit  will  bear  simple  interest  at  the  rate  of  5% 
per  annum  from  the  date  that  the  deposit  is  made  through¬ 
out  the  period  that  it  is  retained  by  the  Company  and  serv¬ 
ice  is  rendered  to  the  Customer,  providing  such  period 
exceeds  30  days. 

When  service  is  terminated,  any  balance  of  the  amount 
deposited,  plus  accrued  interest  thereon  remaining  after 
deduction  of  all  sums  due  the  Company,  will  be  returned 
to  the  Customer,  or  the  Deposit  and  accrued  interest  thereon 
may  be  returned  at  any  time  previous  thereto  at  the  option 
of  the  Company. 
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4.  Payments 

The  Company  shall  endeavor  to  have  each  customer’s 
meter  or  meters  read  at  approximately  monthly  intervals 
to  determine  the  consumption  of  gas.  In  the  event  the 
Company,  due  to  circumstances  beyond  its  control,  is  unable 
to  obtain  a  reading  on  the  scheduled  meter  reading  date, 
the  Company  may,  by  appropriate  means,  request  the  cus¬ 
tomer  to  furnish  the  meter  reading.  The  customer’s 
2402  failure  to  comply  with  such  a  request  within  48  ho  ars 
after  receipt  thereof  shall  constitute  authority  for 
the  company  to  estimate  the  customer’s  gas  consumption 
for  the  current  billing  period,  such  estimate  to  be  based  on 
the  known  consumption  for  a  prior  period,  adjusted,  where 
heating  service  is  involved,  for  variation  in  temperature 
on  a  degree  day  basis.  Any  difference  between  the  eisti- 
mated  consumption  and  the  actual  consumption  will  be 
automatically  adjusted  through  subsequent  readings. 

The  Company  shall  render  a  bill  to  each  customer  witMn 
a  reasonable  time  after  the  monthly  consumption  has 
determined  in  a  manner  outlined  in  the  preceding 
graph.  Where  it  has  been  necessary  to  estimate 
customer’s  consumption  the  bill  shall  carry 
notice  to  that  effect.  All  bills  shall  be  due  when 
but  the  customer  shall  receive  the  advantage  of  the  net 
provided  the  bill  shall  have  been  paid  within  20  days 
date  of  rendition.  If  payment  is  made  after  the 
period,  gross  rates  shall  apply. 

The  date  of  payment  shall  be  considered  as  the  date 
which  payment  is  made  at  any  receiving  office  of  the 
pany,  the  date  of  postmark  if  sent  by  mail,  or  the  date 
the  business  day  preceding  the  time  when  payments 
placed  in  the  receptacles  provided  for  that  purpose  at 
Company’s  office.  When  the  period  for  payment  at 
rates  expires  on  a  holiday  or  Sunday,  the  period  shall 
extended  through  the  next  ensuing  business  day.  Satur4ay 
shall  not,  of  itself,  be  considered  a  holiday. 

Net  rates  shall  apply  only  when  all  arrears  for  service 
shall  have  been  paid  in  full. 
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5.  Choice  of  Rates 

When  more  than  one  schedule  is  applicable  to  the  cus¬ 
tomer’s  service  the  Company  shall,  at  the  customer’s  request, 
assist  in  determining  the  rate  believed  to  be  most  favorable 
to  him.  Any  of  the  Company’s  rates,  if  applicable  to  the 
service,  may  at  any  time  be  substituted,  at  the  customer’s 
option,  for  the  rate  under  which  service  is  rendered;  pro¬ 
vided,  that  not  more  than  one  substitution  of  a  rate  may 
be  made  within  a  year  and  that  such  change  shall  not  be 
retroactive. 

6.  Metering 

The  customer  shall  provide  a  suitable  location  satisfactory 
to  the  Company  for  its  metering  equipment.  This  location 
shall  be  convenient  and  accessible  at  all  reasonable  times 
to  the  Company’s  meter  readers  and  other  agents. 

The  representatives  of  the  Company  shall  be  given  access 
to  the  premises  of  the  customer  at  all  reasonable  hours  for 
obtaining  meter  readings,  for  shutting  off  the  flow  of 
2403  gas  for  reasons  herein  prescribed,  for  inspection  of 
piping  and  appliances,  and  for  inspecting,  removing, 
repairing,  or  protecting  from  abuse  or  fraud  any  of  the 
property  of  the  Company  installed  on  the  premises.  Access 
shall  be  granted  at  all  times  for  emergency  purposes. 

The  customer  shall  be  liable  to  the  Company  for  damage 
to  or  loss  of  meters,  connections,  or  other  Company  prop¬ 
erty  on  his  premises  due  to  negligence  or  want  of  care  on 
the  part  of  the  customer,  members  of  his  household,  his 
agents,  or  employees.  The  Company  may  refuse  gas  service 
or  suspend  it,  on  refusal  of  legitimate  access  to  the  property 
or  until  any  such  damage  or  loss  shall  have  been  settled  to 
its  satisfaction. 

The  gas  supplied  to  any  customer,  under  any  of  the  fore¬ 
going  rate  schedules,  shall  not  be  remetered  or  submetered 
for  sale  either  directly  or  indirectly. 

7.  Accuracy  of  Gas  Meters 

All  meters  shall  be  tested  periodically  by  the  Company  in 
compliance  with  the  rules  of  the  Public  IJtilities  Commis¬ 
sion.  Meters  shall  also  be  tested  without  charge  upon 
request  of  the  customer,  provided  a  similar  test  has  not 
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been  made  upon  the  same  meter  within  a  1-year  period 
preceding  the  request. 

When  any  test  of  a  meter  made  by  the  Company  or  by 
the  Commission  shall  show  such  meter  to  have  an  average 
error  of  more  than  2  percent,  the  following  provisions  for 
the  adjustment  of  bills  shall  be  observed: 


Unless  the  date  of  the  beginning  of  inaccuracy  sha|ll 
be  known,  the  error  found  shall  be  considered,  for  tie 
purpose  of  this  rule,  to  have  existed  for  the  6  mentis 
preceding  the  test  of  the  meter  if  the  meter  shall  have 
been  installed  one  year  or  more;  Provided,  however, 
that  if  the  meter  shall  have  been  installed  for  a  period 
of  less  than  one  year  then  the  error  found  shall  pe 
considered  to  have  existed  for  one-half  the  time  after  tlie 
installation  of  the  meter. 

If  the  meter  be  found  faster  than  allowable,  tie 
Company  shall  make  a  refund  to  the  consumer  for  tie 
amount  which  shall  have  been  charged  in  excess  of  that 
which  would  have  been  charged  had  the  meter  registered 
100  percent  accuracy,  such  refund  to  be  computed  upon 
the  assumption  that  the  meter  was  registering  100  per¬ 
cent  prior  to  the  beginning  of  the  period  of  inaccuracy 
as  defined  in  the  preceding  paragraph.  The  actual 
error  of  the  meter,  and  not  the  difference  between  tie 
allowable  error  and  the  error  as  found,  shall  be  used 
as  the  basis  for  calculating  the  refund. 

2404  If  the  meter  be  found  to  under-register,  tiie 
Gas  Company  may  render  a  bill  to  the  consumer 
concerned  for  the  estimated  consumption  not  covered 
by  bills  previously  rendered  during  the  period  of  in¬ 
accuracy  as  defined  above. 

8.  Piping  and  Appliances 

All  piping,  fixtures,  and  appliances  on  the  customer’s  side 
of  the  meter  shall  be  installed  and  maintained  under  tie 
responsibility  and  at  the  expense  of  the  customer  or  owne  r 
of  the  premises. 

The  piping,  fixtures,  and  appliances  for  which  the  cus¬ 
tomer  is  responsible  shall  be  maintained  in  conformity  with 
all  District  of  Columbia  or  Federal  requirements  and  with 
the  rules  of  the  National  Board  of  Fire  Underwriters.  The 
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nature  and  condition  of  this  equipment  shall  be  such  as  not 
to  endanger  life  or  property,  interfere  with  the  service  to 
other  customers  or  permit  the  passage  of  gas  without  meter 
registration  and  it  shall  not  be  used  for  any  illegal  pur¬ 
pose.  In  violation  of  these  conditions  the  Company  may 
refuse  service  or  discontinue  service  without  notice  until 
such  violations  are  remedied  by  the  customer. 

9.  Discontinuance  of  Service 

When  a  customer  desires  to  discontinue  service,  he  shall 
give  notice  at  the  office  of  the  Company  at  least  2  days  in 
advance.  The  customer  may  be  held  responsible  for  all 
gas  consumed  for  48  hours  after  date  of  such  notice. 

The  Company  may  discontinue  service  for  any  of  the 
following  reasons: 

(a)  Failure  of  a  customer  to  mate  a  deposit  or  to 
increase  a  deposit  as  required  under  Deposits 
Section  3,  or  failure  to  comply  with  requirements  of 
the  Company  with  respect  to  signing  a  service  applica¬ 
tion.  Five  days^  notice  shall  be  given  the  customer  by 
the  Company. 

(b)  Failure  of  a  customer  to  pay  any  bill  for  gas 
service  within  the  20  days  allowed  from  rendition  of 
the  bill.  At  least  5  days’  notice  must  be  given  the 
customer  by  the  Company. 

(c)  Refusal  of  legitimate  access  to  premises  or 
damage  to  or  loss  of  property  of  the  Company  on  the 
customer’s  premises  for  which  the  customer  is  liable. 

(d)  Improper  character,  condition  or  use  of  cus¬ 
tomer’s  piping  or  appliances  according  to  requirements 
under  ‘‘Piping  and  Appliances”,  Section  8. 

24<^  When  it  becomes  necessary  for  the  Company  to 

discontinue  gas  service  to  a  customer  for  any  of 
the  foregoing  reasons,  service  will  be  reinstated  only  after 
all  bills  for  service  then  due  have  been  paid  and  satisfactory 
arrangements  made  for  the  extension  of  credit  and  after  a 
reconnection  fee  of  $2.00  shall  have  been  paid  to  reimburse 
the  Company  for  its  attendant  expenses. 
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10.  Gas  Leaks 

The  customer  shall  give  immediate  notice  to  the  Company 
of  leakage  of  gas.  No  deduction  on  account  of  leakage  shall 
be  made  from  customer’s  bills  unless  such  leakage  oc<mrs 
as  the  result  of  fault  or  neglect  of  agents  of  the  Comply. 
In  case  of  leakage  or  fire,  the  stop-cock  at  the  meter  should 
be  closed  without  delay  and  no  light  or  flame  used  in  the 
vicinity  of  the  leak. 

11.  Temporary  Discontinuance  of  Supply 

The  Company  may  temporarily  shut  off  the  supply  of 
gas  to  the  customer’s  premises  after  reasonable  notice  for 
the  purpose  of  making  necessary  repairs  or  adjustments 
to  mains  or  supply  pipes  and  reserves  the  right  to  shut  off 
the  supply  of  gas  without  notice  in  case  of  emergency. 

12.  Installation  of  Service  Pipes  anu  Connections 

Upon  application  for  connection  between  a  gas  main  and 
a  building  to  be  supplied  with  gas  the  entire  installation  of 
the  gas  service  pipe  and  connections  from  the  main  to 
meter  shall  be  made  by  the  Company.  This  service  ]5ipe 
shall  be  of  the  size  and  type  prescribed  by  the  Company. 
No  service  pipe  shall  be  used  to  supply  more  than  one  meter 
location  nor  shall  any  service  pipe  be  installed  across 
private  property  other  than  the  premises  of  the  building 
to  be  supplied  with  gas,  except  after  special  investigation 
and  approval  by  the  Company. 

When  the  length  of  the  service  pipe  required  between  the 
property  line  and  the  meter  is  115  feet  or  less,  the  Company 
will  make  no  charge  for  the  service  pipe  installation.  When 
a  single  service  is  to  be  installed  to  serve  multiple  dwelling 
units  numbering  three  or  more,  the  allowable  length  of 
service  between  the  property  line  and  the  meter,  not  re¬ 
quiring  a  contribution  by  the  applicant,  may  be  increased 
to  a  total  of  50  feet  per  dwelling  unit  but  not  more  than  750 
feet  for  a  single  service. 

When  the  length  of  required  service  pipe  exceeds  the 
free  allowance,  the  Company  shall  bear  the  entire  cost 
of  service  pipe  installation  only  if,  in  the  judgmeni;  of 
the  Company,  the  probable  use  of  gas  is  sufficient  to  justify 
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the  investment.  When  the  probable  use  of  gas  does  not 
justify  the  Company  to  make  the  entire  investment, 
2406  the  applicant  shall  contribute  toward  the  cost  of 
installing  the  service  pipe  an  amount  equal  to  $1.00 
per  foot  for  each  lineal  foot  of  service  pipe  beyond  the  free 
allowance  or  the  justifiable  length  if  the  latter  is  greater. 

When,  in  the  opinion  of  the  Company,  an  existing  service 
is  insufficient  to  supply  new  demands  put  upon  it,  the 
Company  will  enlarge  the  facilities  as  necessary  at  no  cost 
to  the  customer. 

When  it  is  necessary  to  establish  a  special  service  connec¬ 
tion  or  a  service  connection  of  temporary  character,  the 
cost  of  the  entire  connection  and  removal  of  same,  less  the 
salvage  value  of  the  returned  material,  will  be  charged  to 
the  customer  requesting  same. 

No  bill  will  be  rendered  for  any  excess  footage  under 
this  provision  when  the  charge  is  less  than  $2.00. 

The  Company  will  own  and  control  all  service  pipes  and 
connections  from  the  main  to  the  meter  including  the 
meter  connections. 

13.  Extension  of  Mains 

Upon  application  for  gas  service,  extension  of  mains  will 
be  made  by  the  Company  in  accordance  with  the  provisions 
of  this  section.  All  extensions  will  be  of  the  size  and  type 
prescribed  by  the  Company. 

When  specific  buildings  are  to  be  served  and  there  is  evi¬ 
dence  or  assurance  that  gas  will  be  used  when  made  avail¬ 
able,  the  entire  extension  will  be  made  at  the  expense  of 
the  Company,  providing  the  length  of  the  new  extension 
required  does  not  exceed  125  feet  for  each  building.  How¬ 
ever,  if  the  buildings  to  be  served  include  multiple  dwellings 
of  3  units  or  more,  the  free  allowance  for  such  buildings 
may  be  increased  to  50  feet  per  dwelling  unit. 

When  the  length  of  the  new  extension  required  to  serve 
such  buildings  exceeds  the  free  allowance,  the  Company 
will  bear  the  cost  of  the  entire  extension  only  if  the  probable 
use  of  gas,  and  other  related  conditions,  justify  the  invest¬ 
ment.  When  the  entire  investment  in  the  extension  is 
not  so  justified,  the  applicant  shall  deposit  with  the  Com¬ 
pany  $1.75  per  foot  for  each  lineal  foot  of  the  extension 


647 


beyond  the  free  allowance,  or  beyond  the  justifiable  length 
if  it  is  greater  than  the  free  allowance. 

When  the  required  extension  is  of  unusual  character,  the 
applicant  will  deposit  with  the  Company  an  amount  equal 
to  the  applicable  cost  of  the  extension  in  excess  of  the  free 
allowance  as  herein  specified,  except  that  the  free  allowance 
does  not  apply  to  extensions  of  a  temporary  character. 

Deposits  shall  be  held  by  the  Company  on  non-interest 
bearing  basis,  and  shall  be  refunded  in  accordance  with  the 
conditions  herein  specified. 

2407  When  additional  buildings  are  served,  either  di¬ 
rectly  or  through  additional  extensions,  from  amain 
on  which  a  deposit  is  outstanding,  refund  will  be  made  at 
the  rate  per  foot  at  which  the  original  deposit  was  placjed 
times  the  allowance  of  125  feet  per  building  served.  When 
it  is  necessary  to  make  an  extension  of  mains  from  a  deposit 
main  to  supply  a  new  customer  or  customers  the  free  Al¬ 
lowance  shall  not  be  applicable  and  such  customer  br 
customers  shall  place  a  deposit  for  the  entire  new  exten¬ 
sion  in  accordance  with  the  foregoing  arrangement.  Wbm 
refunds  are  made  involving  two  or  more  outstanding  de¬ 
posits,  the  earliest  deposit  will  receive  priority.  Refunds 
of  deposits  may  be  made  whenever,  in  the  opinion  of  the 
Company,  the  use  of  gas  and  other  related  conditions  justijfy 
such  refunds  but  in  no  case  will  refunds  on  any  extensi<|)n 
exceed  the  original  deposit. 

These  provisions  shall  not  require  the  Company  to  exteijid 
its  mains  across  private  property  or  in  the  streets  that  are 
not  at  established  grade;  nor  prohibit  the  Company  from 
making  extensions  of  mains  of  greater  length  than  required 
herein. 

14.  Registration  of  Space  Heating  Equipment 

To  assist  the  Company  in  anticipating  future  peak-lo8,d 
requirements,  all  installations  of  gas-fired  space  heatiig 
equipment  made  after  February  25,  1949,  to  replace  (►r 
supplement  space  heating  equipment  using  other  fuel,  shall 
be  registered  with  the  Company  within  five  days  after  such 
installation.  Unless  so  registered,  the  Company  shall  not 
be  obligated  to  supply  gas  to  such  equipment. 
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2408  Mason — Exhibit  No.  60 

Washington  Gas  Light  Company 
Comparison  of  Proposed  Rate  with  Present 
Domestic  and  Commercial  and  Industrial  Schedules 


Therms  — 

Present  Rates 

Monthly 

Use 

Domestic 

A 

Comm.  & 
C 

4 

$0.75 

$0.75 

5 

0.78 

0.75 

8 

1.18 

1.10 

10 

1.44 

1.36 

16 

2.11 

2.03 

20 

2.71 

2.70 

25 

3.31 

3.36 

30 

3.91 

4.03 

40 

5.04 

5.06 

50 

6.08 

6.10 

60 

7.11 

7.13 

70 

8.14 

8.16 

80 

9.17 

9.19 

90 

10.21 

10.23 

100 

11.24 

11.26 

120 

13.31 

13.33 

150 

16.41 

16.43 

200 

21.57 

21.59 

250 

26.74 

26.76 

300 

31.90 

31.92 

400 

42.23 

42.25 

500 

52.56 

52.58 

600 

62.89 

62.91 

Proposed 

General 

Rate 

Increase 

Domestic  Comm.  &  Ind. 

$1.00 

25^ 

25^ 

1.00 

22 

25 

1.42 

24 

32 

1.70 

26 

34 

2.40 

29 

37 

3.03 

32 

33 

3.65 

34 

29 

4.28 

37 

25 

5.38 

34 

32 

6.48 

40 

38 

7.58 

47 

45 

8.68 

54 

52 

9.78 

61 

59 

10.88 

67 

65 

11.98 

74 

72 

14.18 

87 

86 

17.48 

$1.07 

$1.06 

22.98 

1.41 

1.39 

28.48 

1.74 

1.72 

33.98 

2.08 

2.06 

44.98 

2.75 

2.73 

56.98 

3.42 

3.40 

66.98 

4.09 

4.07 

All  Figures  Exclude  D.  C.  Sales  Tax 


September,  1949 


2409  Mason — Exhibit  No.  51 

Washington  Gas  Light  Company 
Effect  of  Proposed  Rate  by  Classes  of  Service 
12  Months  Ending  12/31/48 


Revenue  from  Sales  of  Gas 


Present 

Rates 

Domestic  (Non-Htg.) ....  $4,822,508 

Space  Heating .  5,089,003 

Comm.  &  Ind.  (Non-Htg.)  1,568,938 

Seasonal  Off-Peak .  7,927 

Wholesale  Apartments. . . .  320,120 

Government .  406,018 


$12,214,514 

Forfeited  Discts .  132,347 


$12,346361 


Proposed 

Rates 

Increase 

% 

$5,316,469 

$493,961 

10.24 

6,416,763 

327,760 

6.44 

1,652,603 

83,665 

5.33 

8,538 

611 

7.71 

327,620 

7,500 

2.34 

401,797 

*(4,221) 

*(1.04) 

$13,123,790 

$909,276 

7.44 

132,347 

.... 

$13,256,137 

$909,276 

7.36 

♦  Decrease 
September,  1949 
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2410  Exhibit  No.  52 — ^Witness,  Noyes — ^W.G.Lt.Co. 

Washington  Gas  Light  Company 
Summary  of  Effect  of  Trial  General  Rates 


Rate  Blocks  (Net) 

First  5  Th.  or  less . 

Next  10  Th.  @ . 

Next  15  Th.  @ . 

Next  570  Th.® . 

Next  5400  Th.  @ . 

Over  6000  Th.  @ . 

Minimum  Bill . 

Increase  by  Classes  of  Service 
Domestic  (Non  Htg.) . 

Space  Heating . 

Comm.  A  Ind.  (Non  Htg.) . . . 

Seasonal  Off-Peak . 

Wholesale  Apartments . 

Glovemment . 

Total  Increase . 


No.  1 

SI. 00 
14.0^/Th. 
12.5^/Th. 
11.0^/Th. 
8.5»‘/Th. 
7.5^/Th. 

SI. 00  or 
65^/D.U. 

S493,961 
10.24% 
S327,760 
6.44% 
S  83,665 
5.33% 
S  611 


No.  2 

SI. 00 
13.4^/Th. 
12.2^/Th. 
10.7^/Th. 
8.5)‘/Th. 
7.5^/Th. 

SI. 00  or 
65j‘/D.U. 

S372,347 
7.72% 
S188,087 
3.70% 
S  49,115 
3.13% 
S  369 


7.71%  4.65% 

S  7,500  S  1,926  J 

2.34%  0.60% 

•(S  4,221)  •($  7,047)1 

•(1.04%)  *(1.74%) 

S909,276  S604,794  ] 

7.44%  4.95% 


Monthly  Consumption 

5  Th . 

10  Th . 

25  Th . 

50  Th . 

100  Th . 

200  Th . 

400  Th . 

600  Th . 

*  Decrease 

October,  1949 


Increase  of  Domestic  Bills 


22^ 

22^ 

26 

23 

34 

25 

40 

23 

74 

42 

SI.  41 

79 

2.75 

SI. 53 

4.09 

2.27 
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2411  Exhibit  No.  53 — ^Witness,  Noyes — ^W.G.Lt.Co 

Washington  Gas  Light  Company 
Summary  of  Effect  of  Trial  General  Rates 


Rate  Blocks  (Net) 
First  5  Th.  or  less 

Next  10  Th.  @ _ 

Next  15  Th.  @ _ 

Next  570  Th.  @ _ 

Next  5400  Th.  @ _ 

Over  6000  Th.  @ _ 


No.  lA  No.  2A 

$1.00  $1.00 

IS.eji/Th.  13.3^/Th. 

12.5^/Th.  12.0^/Th. 

11.0^/Th.  10.7)4/Th. 

O.Ofl/Th.  9.0^/Th. 

S.Oji/Th.  7.8f‘/Th. 


Minimum  Bill . 

Increase  by  Classes  of  Service 
Domestic  (Non  Htg.) . 

Space  Heating . 

Comm.  &  Ind.  (Non  Htg.) . . . 

Seasonal  Off-Peak . 

Wholesale  Apartments . 

Government . 

Total  Increase . 


Monthly  Consumption 

5  Th . 

10  Th . 

25  Th . 

50  Th . 

100  Th . 

200  Th . 

400  Th . 

600  Th . 


$1.00  or  $1.00  or 

65f‘/D.U.  65f‘/D.U. 

$454,934  $344,070 

9.43%  7.13% 

$319,926  $181,468 

6.29%  3.56% 

$101,588  $  66,466 

6.47%  4.24% 

$  611  $  369 

7.71%  4.65% 

$  8,043  $  2,484 

2.51%  0.78% 

$  12,642  $  6,606 

3.11%  1.63% 

$897,744  $601,463 

7.35%  4.92% 

Increase  of  Domestic  Bills 


22i 

22i 

24 

23 

30 

22 

36 

19 

70 

38 

$1.37 

75 

2.71 

$1.49 

4.05 

2.23 

October,  1949 
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Exhibit  No.  54 
Washington  Gas  Light  Company 
Comparison  of  Proposed  Rate  with  Present 
Domestic  and  Commercial  and  Industrial  Schedules 


Present  Rates 


Therms 

Proposed 

In 

crease 

Monthly 

Domestic 

Comm.  &  Ind. 

General  - 

Use 

A 

C 

Rate 

Domestic 

Ck>mm.  &  ! 

4 

5  0.75 

$  0.75 

S  1.00 

25i 

25i 

5 

0.78 

0.75 

1.00 

22 

25 

8 

1.18 

1.10 

1.42 

24 

32 

10 

1.44 

1.36 

1.70 

26 

34 

15 

2.11 

2.03 

2.40 

29 

37 

20 

2.71 

2.70 

3.03 

32 

33 

25 

3.31 

3.36 

3.65 

34 

29 

30 

3.91 

4.03 

4.28 

37 

25 

40 

5.04 

5.06 

5.38 

34 

32 

50 

6.08 

6.10 

6.48 

40 

38 

60 

7.11 

7.13 

7.58 

47 

45 

70 

8.14 

8.16 

8.68 

54 

52 

80 

9.17 

9.19 

9.78 

61 

59 

90 

10.21 

10.23 

10.88 

67 

65 

100 

11.24 

11.26 

11.98 

74 

72 

120 

13.31 

13.33 

14.18 

87 

85 

150 

16.41 

16.43 

17.48 

$1.07 

$1.05 

200 

21.57 

21.59 

22.98 

1.41 

1.39 

250 

26.74 

26.76 

28.48 

1.74 

1.72 

300 

31.90 

31.92 

33.98 

2.08 

2.06 

400 

42.23 

42.25 

44.98 

2.75 

2.73 

500 

52.56 

52.58 

55.98 

3.42 

3.40 

600 

62.89 

62.91 

66.98 

4.09 

4.07 

700 

73.22 

71.41 

75.48 

2.26 

4.07 

800 

83.55 

79.91 

83.98 

0.43 

4.07 

900 

93.88 

88.41 

92.48 

•(1.40) 

4.07 

1000 

104.21 

96.91 

100.98 

•(3.23) 

4.07 

All  figures  Exclude  D.  C.  Sales  Tax 
*  Decrease 


September,  1949 
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(For  the  text  of  Order  No.  900  of  the  Public  Utilities  Cori- 
mission  of  the  District  of  Columbia,  see  Page  652  of  the 
Separate  Appendix.) 
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(For  the  text  of  Order  No.  947  of  the  Public  Utiliti<‘s 
Commission  of  the  District  of  Columbia,  see  Page  653  of 
the  Separate  Appendix.) 
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(For  the  text  of  Order  No.  1458  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  657  of 
the  Separate  Appendix.) 
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(For  the  text  of  Order  No.  1527  of  the  Public  Utilities 
,  Commission  of  the  District  of  Columbia,  see  Page  671  of 
the  Separate  Appendix.) 


(For  the  text  of  Order  No.  1711  of  the  Public  Utilities 
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(For  the  text  of  Order  No.  1813  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  680  bf 
the  Separate  Appendix.)  j 
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(For  the  text  of  Order  No.  1846  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  682  of 
the  Separate  Appendix.) 
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(For  the  text  of  Order  No.  1921  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  68^1  of 
the  Separate  Appendix.) 
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(For  the  text  of  Order  No.  2827  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  687  of 
the  Separate  Appendix.) 
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(For  the  text  of  Order  No.  2944  of  the  Public  Utilithss 
Commission  of  the  District  of  Columbia,  see  Page  693  of 
the  Separate  Appendix.) 


(For  the  text  of  Order  No.  3106  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  698  |of 
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(For  the  text  of  Order  No.  3271  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  702  of 
the  Separate  Appendix.) 


(For  the  text  of  Order  No.  3355  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  706  of 
the  Separate  Appendix.) 
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(For  the  text  of  Order  No.  3504  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  707  cf 
the  Separate  Appendix.) 
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(For  the  text  of  Order  No.  3554  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia,  see  Page  709  of 
the  Separate  Appendix.)  i 
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Statement  of  Questions  Presented 

The  questions  presented  by  this  Appeal  are: 

1.  "Whether  the  Court  below  should  have  granted  the 
Appellant’s  motion  for  a  judgment  on  the  pleadings  be¬ 
cause  the  petition  of  appeal  failed  to  state  a  claim  upon 
which  relief  could  be  granted,  because  it  contained  no 
allegation  that  the  findings  of  Appellant  were  contrary 
to  evidence  of  record,  and  because  the  order  appealed  from 
is  supported  by  undisputed  facts. 

2.  Did  the  Court  below  act  beyond  its  reviewing  author¬ 
ity  in  vacating  the  rate  order  because  the  rate  base,  predi¬ 
cated  upon  the  actual  unrecovered  investment,  includes  the 
unamortized  portion  of  investment  in  property  abandoned 
because  of  the  change-over  to  use  of  natural  gas  and  the 
unamortized  cost  of  converting  consumers’  appliances  to 
use  of  natural  gas? 

3.  Did  the  Court  err  in  holding  that  the  method  of  de¬ 
termining  the  rate  base  was  arbitrary  as  a  matter  of  law 
when  there  was  no  showing  or  finding  that  the  rates  p  re¬ 
scribed  were  unjust  or  unreasonable? 

4.  Did  the  Court  err  in  holding  that  the  order  was  ar¬ 
bitrary  because  it  made  the  new  rates  etfective  on  mei  er 
readings  made  one  week  after  the  order  was  issued? 


INDEX 


Subject  Index 

Jurisdictional  Statement . 

Statement  of  the  Case . 

Statutes  Involved . 

Statement  of  Points  Relied  Upon . 

Summary  of  Argument . 

Argument : 

The  Commission’s  motion  for  judgment  on  the 

pleadings  should  have  been  granted . 

The  Court  below  acted  beyond  its  reviewing  au¬ 
thority  in  vacating  the  order  because  of  the 
method  employed  in  determining  the  rate 

base  . 

The  Commission’s  order  is  not  invalid  ^^as  a 

matter  of  law” . 

The  order  of  the  Commission,  must  be  predicated 

upon  the  record  of  proceedings  before  it . 

The  Commission’s  order  is  supported  by  the 

evidence  and  is  valid . 

The  Commission’s  determination  of  the  rate  base 
is  permissible  under  the  statute  and  is  bind¬ 
ing  on  the  Court . 

The  method  used  in  determining  the  rate  base  is 

not  a  question  of  law . 

The  order  is  not  arbitrary  because  rates  were 
made  effective  one  week  after  it  was  issued . . . 

Conclusion  . 
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BRIEF  FOR  APPELLANT 

PUBLIC  UTILITIES  COMMISSION  OF  THE  DISTRICT 

OF  COLUMBIA 


Jurisdictional  Statement 

The  cause  in  No.  10706  comes  before  this  Court  on  ap¬ 
peal  by  the  Public  Utilities  Commission  of  the  District 
of  Columbia  (hereinafter  referred  to  as  the  Commission) 
from  a  judgment  of  the  United  States  District  Court  for 
the  District  of  Columbia  entered  on  the  27th  day  of  June, 
1950,  vacating  and  setting  aside  an  order  of  the  Commis¬ 
sion  dated  November  9,  1949.  This  appeal  is  made  pur¬ 
suant  to  Section  1291  of  Title  28,  U.  S.  Code.  The  appeals 
in  Nos.  10705  and  10706  were  consolidated  for  hearing  and 
decision  by  order  of  this  Court  dated  July  5,  1950. 
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This  cause  came  before  the  lower  Court  on  a  joint  appeal 
by  the  Federation  of  Citizens’  Associations  of  the  District 
of  Columbia  and  Vernon  V.  Baker.  Upon  motion  of  the 
Commission,  the  Federation  of  Citizens’  Associations  of 
the  District  of  Columbia  was  dropped  as  a  party  plain¬ 
tiff  by  order  entered  on  the  13th  day  of  June,  1950. 

Statement  of  the  Case 

The  Court  below  vacated  a  rate  order  of  the  Commis¬ 
sion  on  the  ground  that  the  Commission  had  used  a  wrong 
method  in  determining  the  rate  base  and  for  the  reason, 
as  the  Court  held,  the  order  putting  rates  into  effect  one 
week  after  its  issue  was  arbitrary.  The  Court  made  no 
finding  upon  the  total  effect  of  the  rate  order  and  stated, 
on  the  contrary,  that  it  had  “no  method  to  find  out  whether 
the  end  result  is  right  or  wrong,  except  I  base  it  upon  how 
they  went  about  it”  (June  9,  p.  194;  Jt.  App.  51).  The 
appellee  agreed  in  the  Court  below  that  if  Washington 
Gas  Light  Company  was  not  getting  a  proper  return  under 
existing  rates  the  Commission  should  have  increased  the 
rate  of  return  to  some  other  percent,  rather  than  applying 
the  rate  of  return  to  the  rate  base  established  by  the  Com¬ 
mission  (June  9,  p.  237;  Jt.  App.  61). 

A  more  detailed  statement  of  the  proceedings  before  the 
Commission  and  the  lower  Court  follows. 

On  July  14, 1949,  Washington  Gas  Light  Company  (here¬ 
inafter  referred  to  as  the  “Company”)  filed  an  application 
with  the  Commission  for  an  emergency  increase  of  its  rates 
to  produce  additional  operating  revenues  of  $900,000  in 
the  aggregate  on  an  annual  basis.  In  the  application  and  in 
the  proof  in  support  thereof,  the  Company  contended  that 
the  increase  requested  was  not  designed  to  reflect  full  recog¬ 
nition  of  the  Company’s  rights  under  the  law  creating  the 
Commission,  under  which  the  Company  contended  it  would 
be  entitled  to  a  rate  increase  of  approximately  $1,500,000. 

The  application  was  the  first  request  by  the  Company 
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for  an  increase  in  its  rates  since  the  end  of  World  Wa^  II. 
The  rates  in  effect  at  the  time  the  application  was  filed 
were  those  established  by  the  Commission  in  Order  No. 
2401  promulgated  on  October  13, 1942. 

In  support  of  its  application,  the  Company  stated  that 
the  additional  revenues  requested  were  needed  to  enable  it 
to  comply  with  its  obligation  “to  furnish  service  and  facili¬ 
ties  reasonably  safe  and  adequate’*.  The  application  stated 
that  the  revenues  derived  from  rates  then  in  effect  'v^ere 
not  sufficient  to  pay  all  of  the  costs  of  operation  and  to 
provide  an  adequate  return  on  the  property  used  in  sup¬ 
plying  gas  to  customers. 

On  July  15,  1949,  the  Commission  issued  its  statutory 
notice  of  hearing  on  the  Company’s  application  and  set 
the  matter  down  for  formal  public  hearing  on  July  28, 
1949.  The  Commission’s  notice  advised  that  after  the 
Company  had  presented  its  evidence  in  support  of  its  appli¬ 
cation  “the  hearing  will  be  recessed  to  allow  reasonable 
time  to  prepare  for  cross-examination  and  the  presenta¬ 
tion  of  additional  evidence”  (Jt.  App.  77).  Pursuant  to 
such  notice,  public  hearings  began  on  July  28, 1949. 

The  appellee  Vernon  V.  Baker  did  not  enter  an  appear¬ 
ance  in  the  proceeding  before  the  Commission,  and  took 
no  part  in  that  proceeding.  No  testimony  was  offered  by 
or  on  behalf  of  the  Federation  of  Citizens’  Associations 
although  its  counsel  entered  an  appearance. 

Petitions  for  leave  to  intervene  were  filed  by  the  United 
States  of  America  through  the  General  Services  Adminis¬ 
tration,  Bureau  of  Federal  Supply,  and  by  the  Gas  Con 
sumers  and  Independent  Appliance  Dealers.  Both  j^eti- 
tions  were  granted,  and  the  two  interveners  took  active  ])art 
in  the  proceeding,  cross-examined  at  length  witnesses  ]3re 
sented  by  the  Company  and  by  the  staff  of  the  Commission, 
and  presented  considerable  testimony  through  their  ^wn 
witnesses. 
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At  the  conclusion  of  the  presentation  of  the  Company’s 
testimony  in  support  of  its  application,  the  Commission 
recessed  the  hearing  pursuant  to  its  notice  subject  to  call 
at  not  less  than  four  weeks.  On  August  26,  1949,  it  issued 
its  notice  of  reconvening  of  the  hearing  on  August  30, 1949. 
The  hearing  continued  on  that  date  and  August  31,  at  which 
time  the  hearing  was  recessed  until  September  19,  and  con¬ 
tinued  on  September  20,  21,  22,  23,  26,  27  and  29,  and 
October  10  and  11, 1949.  The  parties  were  allowed  to  make 
oral  argument. 

On  November  9,  1949,  the  Commission  promulgated  its 
findings  and  opinion  and  Order  No.  3600,  by  which  it  denied 
the  application  of  the  Company  to  increase  its  rates  so  as 
to  produce  additional  operating  revenues  of  $900,000  on  an 
annual  basis  but  put  into  effect  new  rate  schedules  designed 
to  produce  additional  operating  revenues  of  approximately 
$750,000  in  the  aggregate  on  an  annual  basis  when  applied 
to  the  volume  of  the  sales  of  gas  in  the  District  during  the 
calendar  year  1948  (Jt.  App.  104).  The  Commission  con¬ 
cluded  that  this  amount  would  provide  the  Company  with 
a  reasonable  return  in  the  inunediate  future  and  at  the 
same  time  will  confine  the  burden  on  consumers  to  the  mini¬ 
mum  necessary  under  the  circumstances  (Jt.  App.  104). 
The  Commission  found  and  concluded  that  the  rates  speci¬ 
fied  to  produce  that  additional  operating  revenue  were  just, 
reasonable  and  non-discriminatory,  and  will  permit  the  Com¬ 
pany  to  earn  a  fair  return  upon  its  investment  devoted  to 
public  service  and  to  maintain  its  financial  integrity  (Jt. 
App.  105). 

The  Conunission’s  order  describes  in  great  detail  the 
nature  of  the  proceedings  and  the  results  of  the  operations 
of  the  Company  as  shown  by  the  testimony  of  the  various 
witnesses.  The  Commission  discussed  in  detail  the  testi¬ 
mony  of  the  various  parties  and  stated  its  conclusions 
thereon.  It  fixed  the  rate  base  upon  the  original  cost  of 
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property  less  accrued  depreciation.  The  rate  base  repre¬ 
sents  the  actual  unrecovered  dollars  invested  in  public 
service. 

The  Company's  witness  testified  that  the  average  invest¬ 
ment  in  property  used  for  the  twelve  months  ended  May 
31,  1949,  was  $32,779,172.  This  includes  an  allocated  por¬ 
tion  of  the  difference  between  original  cost  and  appraised 
value  of  land  included  in  the  rate  base  established  under  the 
Sliding  Scale  Agreement  formerly  in  existence.  The  Com¬ 
mission’s  witness  excluded  the  excess  value  of  land  over 
its  original  cost  and  used  an  allocation  factor  slightlj-  dif¬ 
ferent  from  that  used  by  the  Company’s  witness.  Upon  the 
basis  of  this  testimony,  the  Commission  found  that  the  aver¬ 
age  investment  of  the  Company  for  the  test  year  ended  May 
31,  1949,  was  $32,240,198.76. 

Upon  the  rate  base  found  by  the  Commission  the  Com¬ 
pany  earned  during  the  test  year  3.7%  as  computed  by  the 
Commission’s  witness  and  3.43%  as  computed  by  the  Com¬ 
pany’s  witness.  The  difference  in  the  rate  of  return  as  com¬ 
puted  by  the  two  witnesses  is  due  to  the  difference  in  the 
average  investment  and  to  adjustments  in  operating  ex¬ 
penses.  The  Commission  found  that  the  return  earmjd  as 
computed  by  either  witness  “is  obviously  inadequate  to 
maintain  the  Company  in  a  sound  financial  position’ '  (Jt. 
App.  102-103). 

In  the  rate  base  the  Commission  included  $1,774,655.84 
unrecovered  cost  of  abandoned  plant  due  to  the  conversion 
from  mixed  gas  to  natural  gas  and  $2,797,588.91  unsmor- 
tized  cost  of  converting  equipment  due  to  the  use  of  natural 
gas.  The  uncontradicted  testimony  is  that  these  amounts 
represent  investments  made  by  the  Company  which  have 
been  unrecovered  by  depreciation  and  amortization.  All 
witnesses  agreed  that  the  amount  representing  unrecovered 
cost  of  abandoned  plant  represented  investment  by  the  Com¬ 
pany  in  public  service  which  had  not  been  recovered  by  de- 
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predation  accruals.  All  witnesses  agreed  that  the  conver¬ 
sion  cost  was  a  necessary  cost  to  convert  equipment  to  the 
use  and  consumption  of  natural  gas  and  was  a  proper  ex¬ 
penditure  by  the  Company. 

Witnesses  for  both  the  Company  and  the  Commission  tes¬ 
tified  that  in  their  opinion  the  unamortized  portion  of  this 
expenditure  was  not  different  from  an  investment  in  tangi¬ 
ble  property  used  in  public  service.  All  witnesses  who  testi¬ 
fied  on  the  subject  agreed  that  the  amount  was  a  proper 
operating  revenue  deduction.  The  Commission’s  witness 
testified  that  an  amount  so  deductible,  if  amortized  over  a 
future  period,  is  nothing  more  nor  less  than — 

“an  investment  by  the  Company  incident  to  the  fur¬ 
nishing  of  utility  service,  and  as  an  investment  is  a 
proper  element  upon  which  a  return  should  be  allowed. 

“Under  the  investment  theory  of  rate  regulation,  it 
is  the  capital  invested  to  furnish  service  on  which  re¬ 
turn  should  be  allowed;  and  if  the  capital  is  expended 
for  other  than  tangible  property,  it  is  still  investment 
and,  as  such,  entitled  to  a  return  until  it  has  been  fully 
amortized  or  recovered.  It  is  no  different  from  an 
investment  in  an  item  of  tangible  property  used  in  fur¬ 
nishing  gas  service.  ”  ( Tr.  1360,  J t.  App.  499. ) 

Acting  upon  this  testimony,  the  Commission  found  that 
the  expenditure  to  convert  appliances  represents  cash  work¬ 
ing  capital  used  in  customer  service;  that  it  was  part  of 
the  Company’s  investment  in  the  public  service  and  is  en¬ 
titled  to  the  same  rate  of  return  as  any  other  investment 
in  property  devoted  to  public  use.  It  said,  “Under  these 
circumstances,  the  Commission  is  of  the  opinion  that  it  is 
only  reasonable  and  equitable  to  include  the  unamortized 
portion  of  these  costs  in  the  rate  base  and  to  allow  a  return 
thereon  during  the  period  of  amortization.”  (Jt.  App. 
90.) 

The  Federation  of  Citizens’  Associations  of  the  District 
of  Columbia  and  Vernon  V.  Baker  filed  with  the  Commis- 
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sion  a  joint  application  to  reconsider  its  findings  and  6pin- 
ion  and  to  vacate  Order  No.  3600.  Upon  consideration 
thereof,  the  Commission  stated  that  its  findings  and  opi  nion 
accompanying  Order  No.  3600  were  reached  after  careful 
consideration  of  the  evidence  of  record,  and  it  believed  the 
conclusions  drawn  therefrom  are  proper.  It  ther(‘fore 
denied  the  application  for  reconsideration. 

On  February  10,  1950,  the  Federation  and  the  appellee 
filed  a  petition  of  appeal  from  the  Commission’s  order. 
The  petition  of  appeal  contains  no  allegation  that  the  (com¬ 
mission’s  findings  and  order  are  contrary  to  or  in  co^iflict 
with  the  evidence  or  that  the  findings  and  order  are  not 
supported  by  the  evidence  of  record.  On  the  contrary,  the 
appellee  admitted  on  argument  before  the  lower  Court 
as  follows : 

“Mr.  Baker :  We  admit  that  the  facts  are  as  statdd  by 


the  Commission  in  its  report.  We  contend  that 
are  errors  of  law  committed  by  the  Commissi] 
(June  7,  p.  54;  Jt.  App.  23.) 


they 


on 


“With  respect  to  findings  of  fact,  we  do  not  question 
any  of  the  basic  findings  of  fact  of  the  Commisp 
It  is  not  necessary  for  Your  Honor  to  peruse 
tremendous  record  which  counsel  has  shown  v 
(June  9,  p.  207 ;  Jt.  App.  57.) 


ion. 

this 

ou.” 


The  only  allegation  of  error  in  the  petition  of  appeal  as 
to  each  issue  raised  is  that  the  action  of  the  Commission  is 
error  “as  a  matter  of  law”  or  is  “contrary  to  law”. 

The  District  Court  made  no  finding  that  the  Combis- 
sion’s  findings  and  order  are  contrary  to  or  in  conflict  with 
the  evidence  of  record  or  that  the  findings  and  opinion^  are 
not  supported  by  evidence. 

There  is  no  finding  by  the  lower  Court  that  the  i^ates 
prescribed  by  the  Commission  are  unjust,  unreasonably  or 
discriminatory.  On  the  contrary,  the  lower  Court  f(iund 
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that  the  rates  were  not  unduly  discriminatory  (Jt.  App. 
16;  June  13,  p.  10). 

There  is  no  allegation  in  the  petition  of  appeal  and  no 
finding  by  the  lower  Court  that  the  rate  base  established 
by  the  Commission  does  not  represent  the  actual  unrecovered 
original  cost  of  property  used  in  service.  The  finding  of 
the  lower  Court  is  that  the  Commission  acted  arbitrarily 
and  cynically  in  the  method  it  pursued  in  arriving  at  its 
determination  of  a  rate  base. 

The  Court  found  that  the  Commission  acted  in  an  arbi¬ 
trary  manner  in  including  in  the  rate  base  an  amount  of 
$1,774,665.84  for  the  unrecovered  cost  of  abandoned  plant, 
and  $2,797,588.91  as  the  unrecovered  and  unamortized  cost 
of  converting  equipment  to  the  use  and  consumption  of 
natural  gas.  The  Court  stated ; 

“I  say  that  in  my  judgment  there  is  nothing  in  that 
statute  which  permits  that  being  put  in  the  rate  base.’’ 
(June  9,  p.  189;  Jt.  App.  49.) 

The  Court  condemned  the  method  followed  by  the  Com¬ 
mission  in  the  following  language: 

^‘The  Court:  Yes,  but  I  have  no  method  to  find  out 
whether  the  end  result  is  right  or  wrong,  except  I  base  it 
upon  how  they  went  about  it.  If  they  included  items 
other  than  invested  capital,  why,  then  it  may  be  the 
only  conclusion  I  can  draw  is  that  the  Commission  is 
allowing  them  6  percent  on  invested  capital.  As  far  as 
whether  it  is  right  or  wrong,  or  whether  the  Company 
is  being  properly  repaid  or  not,  I  do  not  know  anything 
about  that,  and  I  have  no  means  of  finding  out.  ’  ’  (June 
9,  pp.  194-195 ;  Jt.  App.  51-52.) 

•  •••••• 

“The  Court:  I  consider  that  when  a  business  organi¬ 
zation,  in  order  to  pursue  its  business,  to  its  own  best 
advantage,  has  to  abandon  certain  property,  it  cannot 
fairly  be  all  invested  capital.  It  is  something  he 
dropped  to  use  something  else.”  (June  9,  p.  197;  Jt. 
App.  53.) 
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On  the  question  of  the  inclusion  in  the  rate  base  of  the 
unrecovered  cost  of  abandoned  property  and  the  unrecov¬ 
ered  cost  of  converting  equipment,  the  position  of  the  lower 
Court  and  the  appellee  upon  the  method  followed  by  the 
Commission  is  further  shown  by  the  following : 

“The  Court:  What  is  your  view  of  the  allowance  of 
this  $1,744,000  and  this  $2,797,000  as  a  precedent?  In  I 
other  words,  expressed  in  another  way,  is  it  your  view 
that  if  the  Public  Service  Commission  felt  that  the  com¬ 
pany  was  not  getting  a  proper  return,  it  should  have 
increased  the  6  percent  to  some  other  percent  rather 
than  apparently  evading  the  real  issue  by  making  these 
allowances? 

Mr.  Baker :  Your  Honor  has  stated  my  position  better 
than  I  could  do  so  myself.  (June  9,  p.  237;  Jt. 
App.  61.) 

•  •••••• 

“The  Court:  "WTiat  you  say  now,  as  I  understand  it, 
and  I  have  no  criticism  of  it,  is  that  the  Commission 
found  that  the  utility  had  to  have  more  money,  and  they 
tried  to  get  ahold  of  a  background  to  build  on  it.  I  just 
do  not  see — it  seems  to  me  it  would  have  been  better  for 
them  to  do  it  without  bringing  in  abandoned  property, 
and  connecting  up — the  necessary  work  that  the  public 
utility  had  in  connecting  up  with  the  customer. 

“Mr.  Berry:  May  it  please  the  Court,  there  are  sev¬ 
eral  ways  the  Commission  may  have  done  it  under  this 
Supreme  Court  decision.  It  could  have  done  it  by  strik¬ 
ing  out  ‘abandoned  property’  and  increasing  the  rate 
of  return  to  6%  percent  or  7  percent.  This  Commission 
might  have  done  that.  Washington  Gas  Light  Co.  didl 
have  a  return  of  6^/4  percent  quite  a  few  years  ago. 

“The  Court:  Wouldn’t  that  have  been  better  than  to 
drag  in  this  stuff  that  may  plague  the  community  for 
all  years  to  come? 

“Mr.  Berry:  No,  sir.  Because  this  Commission  has 
adhered  to  the  investment,  the  money  invested,  in  this! 
business,  and  that  investment  cannot  be  denied.  | 

“The  Court:  I  cannot  see  anything  but  an  artificial 
validity  in  those  two  items,  to  save  my  life.  I  have 
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sweated  over  it  ever  since  I  heard  of  it  yesterday  at 
noon/^  (June  8,  pp.  156-157 ;  Jt.  App.  41-42.) 

•  •••••• 

“The  Court:  *  *  *  It  seems  to  me  that  a  finding 
based  upon  these  two  items,  if  it  is  supported  by  the 
courts,  would  plague  this  jurisdiction  and  other  juris¬ 
dictions  for  a  great  many  years.  I  do  not  see  any  rea¬ 
son  why,  if  it  is  necessary  to  bring  more  income  in,  the 
Public  Utilities  Commission  could  not  simply  say  so  in 
plain  English  language,  and  allow  them  to  raise  the 
rates.^’  (June  8,  p.  158;  Jt.  App.  43.) 

There  was  no  contention  below  that  the  rate  order  ap¬ 
pealed  from  will  give  to  the  utility  an  unfair  return  upon  the 
fair  value  of  its  property  or  an  unfair  rate  of  return. 

On  the  allegation  that  the  order  gave  the  rates  “a  retro¬ 
active  effect,  contrary  to  law’’  (Jt.  App.  4),  the  Court 
below  said: 

“I  am  going  to  rule,  but  I  am  not  entirely  satisfied 
about  this  situation  of  the  rates  being  retroactive.  *  •  * 

“While  the  Court  is  not  entirely  satisfied,  the  Court 
rules  that  that  provision  is  arbitrary  and  should  not 
stand.”  (p.  10,  June  13)  (Jt.  App.  16). 

The  order  was  issued  November  9  and  made  the  rates  ef¬ 
fective  on  meter  readings  taken  on  and  after  November  16, 
1949. 

The  Commission  moved  for  judgment  on  the  pleadings 
pursuant  to  Rule  12(h)  of  the  Federal  Rules  of  Procedure, 
which  motion  the  Court  denied  ( Jt.  App.  23, 24). 

The  appellee  argued  that  Section  43-305  of  the  District 
Code  directed  the  Commission  to  ascertain  the  reproduction 
cost  of  property  used  in  or  useful  to  the  business  of  public 
utilities,  contrary  to  the  holding  of  this  Court  in  Potomac 
Electric  Power  Co.  v.  Public  Utilities  Commission,  81  U.  S. 
App.  D.  C.  225,  158  F.  2d  521  (cert,  denied  331  U.  S.  816). 

When  the  lower  Court  announced  its  decision  from  the 
bench  on  June  13,  1950,  it  said  the  case  chiefly  relied  on  by 
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the  defendants,  F.P.C.  v.  Hope  Natural  Gas  Co.,  320  jj.  S. 
591,  did  not  have,  in  its  opinion,  “anything  in  it  which  con¬ 
trols  in  any  way  the  action  of  the  Court  in  this  case^’  (June 
13,  p.  2).  The  Court  referred  to  Paragraph  No.  6  of  the 
complaint,  and  stated  that  Title  43,  Section  305  of  the  (Jode, 
by  implication  eliminates  property  not  used  or  useful,  ii  the 
following  language: 

“  *  *  *  and  any  other  property  or  instrument  not  in¬ 
cluded  in  the  foregoing  enumeration  used  in  or  useful 
to  the  business  of  such  public  utility  *  *  (p.  4, 

June  13;  Jt.  App.  12). 

The  Court  said  the  implication  there  is  that  property 
which  is  not  used  or  useful  in  the  business  of  public  utilities 
cannot  be  included. 

The  Court  read  from  that  section  of  the  Act  creating:  the 
Commission  which  provided  that  the  Commission  upon  its 
creation  shall  ascertain  the  amount  of  money  expended  in 
the  construction  and  equipment  of  every  utility,  and  many 
other  things  the  Commission  was  required  to  determine. 
The  language  that  the  District  Court  quoted  is  that  pi[ovi- 
sion  which  also  provides  for  a  determination  of  the  cost  of 
reproduction.  The  specific  language  is  that  the  Commission 
shall  ascertain,  among  other  things: 

“•  •  *  also  the  amount  of  money  it  would  require  to 
•  •  •  reconstruct  any  road  bed,  track,  depots,  cars, 
conduits,  subways,  poles,  wires,  switchboards,  ex¬ 
changes,  offices,  works,  storage  plants,  power  plants, 
machinery,  and  any  other  property  or  instrument  not 
included  in  the  foregoing  enumeration  used  in  or  useful 
to  the  business  of  such  public  utility,  and  to  replac<}  all 
the  physical  properties  belonging  to  the  public  utility.’^ 
(Section  43-305,  D.  C.  Code,  1940  edition.)  (Emphasis 
supplied). 

It  was  this  section  of  the  Code  that  this  Court,  in  Poto^nac 
Electric  Power  Co.  v.  Public  Utilities  Commission,  supra, 
held  did  not  require  a  rate  base  predicated  upon  the  cos  t  of 
reproduction  of  property. 
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The  Court  found  that  the  Commission  acted  arbitrarily 
and  cynically,  and  vacated  the  Commission’s  order. 

Statutes  Involved 

The  pertinent  provisions  of  the  statute  involved  are  found 
in  the  Appendix  to  this  brief. 

Points  Relied  Upon 

The  points  relied  upon  by  the  appellant  are : 

1.  The  Court  erred  in  denying  appellant’s  motion  for 
judgment  on  the  pleadings. 

2.  The  Court  acted  beyond  its  reviewing  authority  in 
vacating  the  order  appealed  from  because  of  the  method 
used  in  determining  the  rate  base. 

3.  The  Commission’s  order  is  not  invalid  “as  a  matter 
of  law.” 

4.  The  order  must  be  predicated  upon  evidence  of  record, 
and  being  so  determined  is  a  valid  order. 

5.  The  method  used  in  the  determination  of  the  rate 
base  is  permissible  under  the  Act,  and  the  method  followed 
does  not  raise  a  question  of  law. 

6.  The  order  is  not  arbitrary  because  it  makes  the  new 
rates  eifective  on  meter  readings  made  one  week  after  the 
order  was  issued. 

SUMSiARY  OF  ARGUMENT 

1.  The  Commission’s  motion  for  judgment  on  the  plead¬ 
ings  should  have  been  granted  for  the  reasons  that  the  peti¬ 
tion  of  appeal  failed  to  state  a  daim  upon  which  relief  could 
be  granted;  there  was  no  allegation  that  the  findings  of 
the  Commission  were  contrary  to  or  in  confiict  with  evi¬ 
dence  of  record;  and  the  order  under  attack  is  predicated 
upon  undisputed  facts. 

2.  The  Court  below  acted  beyond  its  reviewing  authority 
in  vacating  the  order  because  of  the  method  used  by  the 
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Commission  in  fixing  the  rate  base.  This,  and  other  Cojirts 
have  held  that  a  regtdatory  agency  is  not  bound  to  a  par¬ 
ticular  method  in  the  determination  of  a  rate  base  or  in  pre¬ 
scribing  rates.  Since  there  is  a  reasonable  basis  for  the 
Commission’s  determination  of  the  rate  base,  and  there  is 
no  claim  or  finding  that  it  acted  beyond  its  statutory  powers 
or  in  violation  of  constitutional  restraints,  the  Court  may 
not  absorb  to  itself  the  administrative  function  of  prescrib¬ 
ing  the  method  to  be  followed  in  finding  a  rate  base.  Deter¬ 
minations  of  fact  questions  will  not  be  set  aside  by  the 
courts  if  there  is  substantial  evidence  to  support  tliem. 
When  constitutional  power,  statutory  authority,  and  I  the 
prerequisites  of  proof  are  satisfied,  the  Commission’s  order 
is  incontestable. 


3.  The  only  complaint  below  was  that  the  Commission 
erred  as  matter  of  law.”  This  is  but  a  mere  allegation 
without  proof,  and  is  a  conclusion  of  law.  The  order  upder 
attack  fixed  the  rate  base  as  the  actual  original  investment 
less  accrued  depreciation.  That  determination  does '  not 
make  the  order  invalid  “as  a  matter  of  law.”  Valuajtion 
is  only  a  means  to  the  end  of  prescribing  rates  that  will  aUow 
a  fair  return  upon  fair  value.  Since  that  was  achieved, 
the  appellee  has  no  cause  to  complain  “as  a  matter  of  ^aw” 
that  a  different  method  should  have  been  adopted. 

4.  It  is  admitted  by  appellee  that  the  facts  found  by!  the 

Commission  are  correct.  The  Commission  is  required  by 
statute  and  Court  decisions  to  predicate  its  orders  upouj  evi¬ 
dence  of  record.  A  finding  without  evidence,  or  cont|rary 
to  evidence,  is  invalid  as  arbitrary  action.  | 

I 

5.  In  this  appeal  the  order  is  supported  by  the  evidence, 

and  is  a  valid  order.  In  the  absence  of  statutory  or  co^ti- 
tutional  infirmities  the  order  is  not  subject  to  challenge!  It 
is  not  the  province  of  the  Court  to  substitute  its  judgment 
for  that  of  the  Commission.  I 
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6.  The  Act  permits  the  determination  of  a  rate  base  upon 
actual  unrecovered  investment  in  property  used  and  useful 
in  public  service.  This  Court  has  approved  a  rate  base  so 
determined  as  a  means  of  allowing  a  fair  return  upon  the 
fair  value  of  such  property.  Such  determination  is  not  ar¬ 
bitrary  “as  a  matter  of  law.” 

7.  The  Courts  have  sustained  rate  orders  when  different 
methods  have  been  used  to  determine  the  rate  base.  The 
method  used  is  not  a  question  of  law.  The  question  before 
the  Courts  in  reviewing  rate  orders  is  the  total  effect  of 
their  consequences  rather  than  the  method  used  to  obtain 
that  result.  The  undisputed  testimony  of  record  on  this 
appeal  is  that  the  unamortized  cost  of  abandoned  property 
included  in  the  rate  base  is  the  actual  unrecovered  invest¬ 
ment  devoted  to  public  use;  that  the  expenditure  for  con¬ 
verting  appliances  to  the  use  of  natural  gas  was  a  necessary 
expenditure  in  public  service;  that  the  unamortized  portion 
of  such  costs  are  proper  operating  revenue  deductions;  and 
that  the  amount  included  in  the  rate  base  is  the  actual  un¬ 
recovered  portion  thereof.  These  amounts  represent  im- 
recovered  investments,  not  different  from  other  investments 
in  public  service,  and  are  properly  includible  in  an  invest¬ 
ment  rate  base. 

ARGUMENT 

The  Commission’s  Motion  for  Judgment  on  the  Pleadings 
Should  Have  Been  Granted 

At  the  trial  of  the  appeal  the  Commission  moved  for  judg¬ 
ment  on  the  pleadings  pursuant  to  Rule  12(h)  of  the  Federal 
Rules  of  Civil  Procedure  on  the  grounds  that  the  petition  of 
appeal  failed  to  state  a  claim  upon  which  relief  could  be 
granted ;  that  it  contained  no  allegation  that  the  findings  of 
the  Commission  are  contrary  to  or  in  conflict  with  the  testi¬ 
mony  of  record ;  and  that  the  findings  and  order  are  predi¬ 
cated  upon  and  are  supported  by  undisputed  facts. 


15 


The  appellee  stated :  j 

I 

“Mr.  Baker:  We  admit  that  the  facts  are  as  stated 
by  the  Commission  in  its  report.  We  contend  that  they 
are  errors  of  law  committed  by  the  Commission.”  ( Jime 
7,  p.  54)  (Jt.  App.  23.) 


•  •  « 


we  do  not  question  any  of  the  basic  findings  of 
fact  of  the  Commission.”  (June  9,  p.  207)  (Jt.  App. 
57.)  I 

In  United  States  v.  P.U.C.,  81 U.  S.  App.  D.  C.  237, 158  F. 
2d  533  (cert,  denied  331  U.  S.  816),  the  Government  con¬ 


tended  that  the  Commission  had  committed  error  of  law 


for 


the  reason  that  the  rate  base  there  involved  included  pijop- 
erty  paid  for  from  surplus  This  Court  answered  that  cjon- 
tention  by  saying  the  attack  represents  nothing  more  tnan 
an  attack  on  an  “  error  in  judgment”  by  the  regulatory  body. 
The  Court  said:  “Such  an  error  does  not  rise  to  the  level 
of  an  error  of  law.” 

The  only  allegation  of  error  in  the  petition  of  appeal  as  to 
each  issue  raised  therein  is  that  the  Commission’s  action  is 
error  “  as  a  matter  of  law  ”  or  is  “  contrary  to  law  ’  ’.  Th(jre 
is  no  allegation  that  the  Commission’s  findings  are  contra  ry 
to  or  in  conflict  with  the  evidence.  There  is  no  allegation  that 
the  Commission’s  findings  or  order  are  not  supported  by  evi¬ 
dence  and  adequate  basic  findings.  There  is  no  allegation  in 
the  petition  of  appeal  that  the  rates  established  by  the  Com¬ 
mission’s  Order  No.  3600  will  produce  an  unfair  return  upon 
the  capital  investment  in  public  service.  There  is  no  alle¬ 
gation  that  the  end  result  of  the  Commission’s  order  wjill 
produce  more  than  a  fair  charge  for  the  service  rendered. 

Since  the  lower  Court  made  no  finding  that  the  Commis¬ 
sion’s  order  is  contrary  to  the  evidence;  that  the  rates  at*e 
unjust  or  unreasonable ;  or  that  the  rates  will  produce  moire 
than  a  fair  return ;  the  Court  should  have  granted  the  Coiii- 
mission’s  motion  for  judgment  on  the  pleadings.  | 
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The  Commission's  first  defense  to  the  petition  of  appeal 
was  that  it  failed  to  state  a  claim  upon  which  relief  could 
be  granted.  If  the  rates  prescribed  by  the  Commission  are 
not  unjust  and  unreasonable,  if  they  will  not  produce  more 
than  a  fair  return,  and  if  the  Commission  is  not  bound  by 
any  particular  method  in  the  determination  of  a  rate  base, 
the  petition  of  appeal  fails  to  state  a  cause  of  action  and  it 
should  have  been  dismissed  for  that  reason.  Pacific  States 
Box  <&  Basket  Co.  v.  White,  296  U.  S.  176;  Utah  Fuel  Co.  v. 
National  Bituminous  Coal  Commission,  306  U.  S.  56,  Edw. 
Hines  Trustees  v.  United  States,  263  XJ.  S.  143;  Hegeman 
Farms  Corp.  v.  Baldwin,  293  U.  S.  163. 

The  Court  Below  Acted  Beyond  Its  Reviewing  Authority  in 
Vacating  the  Order  Because  of  the  Method  Employed  in 
Determining  the  Rate  Base. 

The  decision  of  the  lower  Court  in  the  case  at  bar  is  that 
the  Commission  pursued  a  wrong  method  in  establishing 
the  rate  base.  This  is  clearly  demonstrated  by  the  Courtis 
decision  from  the  bench,  where  the  Court  said : 

“The  Court  is  not  passing  upon  the  question  as  to 
whether  or  not  this  action  of  the  Commission  provides 
more  income  to  the  public  utility  than  it  should  be  en¬ 
titled  to.  What  the  Court  is  attempting  to  say  is  that 
the  matter  should  be  approached  not  arbitrarily  or  cyni¬ 
cally,  because  that  only  leads  to  bad  methods;  but  it 
should  be  approached  in  the  proper  way. 

“If  the  utility  can  demonstrate  to  the  Public  Utilities 
Commission  that  they  are  not  receiving  a  proper  in¬ 
come,  that  the  investors  are  not  being  properly  treated, 
that  they  are  not  making  a  decent  living,  then  the  Com¬ 
mission  has  a  perfect  right  to  raise  the  cost  of  gas  to 
the  consumer.  But,  they  should  do  it  in  a  legal  manner, 
and  not  in  an  arbitrary  manner.^’  (June  13,  p.  7.) 

The  Court,  at  page  156  of  the  transcript  of  argument, 
June  8,  said: 
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^‘The  Court:  What  you  say  now,  as  I  understand 
it,  and  I  have  no  criticism  of  it,  is  that  the  Commission 
found  that  the  utility  had  to  have  more  money,  and  they 
tried  to  get  ahold  of  a  background  to  build  on  it.  I  just 
do  not  see — it  seems  to  me  it  would  have  been  better  for 
them  to  do  it  without  bringing  in  abandoned  property, 
and  connecting  up — the  necessary  work  that  the  public 
utility  had  in  connecting  up  with  the  customer. 

“Mr.  Berry:  May  it  please  the  Court,  there  are  sev¬ 
eral  ways  the  Commission  may  have  done  it  under  this 
Supreme  Court  decision.  It  could  have  done  it  by  strik¬ 
ing  out  ‘abandoned  property’  and  increasing  the  rate 
of  return  to  61^  percent  or  7  percent.  This  Commission 
might  have  done  that.  Washington  Gas  Light  Com  pany 
did  have  a  return  of  6Yz  percent  quite  a  few  years  ago. 

“The  Court:  Wouldn’t  that  have  been  better  than 
to  drag  in  this  stuff  that  may  plague  the  community 
for  all  years  to  come? 

“Mr.  Berry:  No,  sir.  Because  this  Commission  has 
adhered  to  the  investment,  the  money  invested,  in  this 
business,  and  that  investment  cannot  be  denied. 

“The  Court:  I  cannot  see  anything  but  an  arti¬ 
ficial  validity  in  those  two  items,  to  save  my  lifs.  I 
have  sweated  over  it  ever  since  I  heard  of  it  yesterday 
at  noon.”  (June  8,  pp.  156-157.)  (Jt.  App.  41-42.) 

•  •  • 

“It  seems  to  me  that  a  finding  based  upon  these  two 
items,  if  it  is  supported  by  the  courts,  would  plague 
this  jurisdiction  and  other  jurisdictions  for  a  great 
many  years.  I  do  not  see  any  reason  why,  if  it  is  neces¬ 
sary  to  bring  more  income  in,  the  Public  Utilities  (Com¬ 
mission  could  not  simply  say  so  in  plain  English  lan¬ 
guage,  and  allow  them  to  raise  the  rates.”  (Ju^e  8, 
p.  158.)  (Jt.  App.  43.) 

In  Railroad  Com.  v.  Pac.  G.  <&  E.  Co.,  302  U.  S.  388,  com¬ 
plaint  was  made  of  the  method  by  which  the  Commiission 
arrived  at  its  result.  In  answering  that  complaint,  the 
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Court  said  it  did  not  sit  as  an  appellate  board  of  revision 
but  to  enforce  constitutional  rights.  It  said: 

‘‘When  the  rate-making  agency  of  the  state  gives  a 
fair  hearing,  receives  and  considers  the  competent  evi¬ 
dence  that  is  offered,  affords  opportunity  through  evi¬ 
dence  and  argument  to  challenge  the  result,  and  makes 
its  determination  upon  evidence  and  not  arbitrarily,  the 
requirements  of  procedural  due  process  are  met,  and 
the  question  that  remains  for  this  Court,  or  a  lower 
federal  court,  is  not  as  to  the  mere  correctness  of  the 
method  and  reasoning  adopted  by  the  regulating  agency 
but  whether  the  rates  it  fixes  will  result  in  confiscation.’* 
(pp.  393-394.) 

In  F.  P.  C.  V.  Hope  Natural  Gas  Co,,  320  U.  S.  591,  at  p.  602, 
the  Court  cited  what  was  said  by  it  in  F.  P.  C,  v.  Natural  Gas 
Pipeline  Co.,  315  U.  S.  575,  at  p.  586,  that  a  regulatory  com¬ 
mission  was  not  bound  to  the  use  of  any  formula  in  deter¬ 
mining  rates.  The  Court  then  said  ; 

“It  is  not  theory  but  the  impact  of  the  rate  order  which 
counts.  If  the  total  effect  of  the  rate  order  cannot  be 
said  to  be  unjust  and  unreasonable,  judicial  inquiry  un¬ 
der  the  Act  is  at  an  end.  The  fact  that  the  method  em¬ 
ployed  to  reach  that  result  may  contain  infirmities  is 
not  then  important.  Moreover,  the  Commission’s  order 
does  not  become  suspect  by  reason  of  the  fact  that  it  is 
challenged.  It  is  the  product  of  expert  judgment  which 
carries  a  presumption  of  validity.  And  he  who  would 
upset  the  rate  order  under  the  Act  carries  the  heavy 
burden  of  making  a  convincing  showing  that  it  is  invalid 
because  it  is  unjust  and  unreasonable  in  its  conse¬ 
quences.” 

The  undisputed  facts  of  record  clearly  demonstrate  that 
the  Company  was  making  less  than  a  fair  rate  of  return  and 
that  additional  operating  revenue  was  needed  in  order  for 
it  to  continue  to  render  public  service  and  to  maintain  its 
financial  integrity.  The  facts,  which  the  appellee  admits, 
are  conclusive  that  an  increase  in  rates  was  justified.  The 


19 


lower  Court  found  no  fault  with  the  rates  established  by 
the  Commission.  It  found  no  fault  with  the  determination 
of  the  amount  of  additional  revenue  that  was  needed.  And 
it  specifically  held  that  the  rates  were  not  unduly  discrimina¬ 
tory  (June  13,  p.  10). 

In  the  Hope  case,  the  Court  said  the  ‘‘conditions  urder 
which  more  or  less  return  might  be  allowed  are  not  im])or- 
tant.’^  It  said: 

“Nor  is  it  important  to  this  case  to  determine  the  vari¬ 
ous  permissible  ways  in  which  any  rate  base  on  wliich 
the  return  is  computed  might  be  arrived  at.*’  (p.  603.) 

In  F.  P.  C.  V.  Natural  Gas  Pipeline  Co,,  315  U.  S.  575,  586, 
the  Court  said : 

“The  Constitution  does  not  bind  rate-making  bodies 
to  the  service  of  any  single  formula  or  combination  of 
formulas.  Agencies  to  whom  this  legislative  power  has 
been  delegated  are  free,  within  the  ambit  of  their  statu¬ 
tory  authority,  to  make  the  pragmatic  adjustm(mts 
which  may  be  called  for  by  particular  circumstances. 
Once  a  fair  hearing  has  been  given,  proper  findings 
made  and  other  statutory  requirements  satisfied,  the 
courts  cannot  intervene  in  the  absence  of  a  clear  show¬ 
ing  that  the  limits  of  due  process  have  been  overstepped. 
If  the  Commission’s  order,  as  applied  to  the  facts  be¬ 
fore  it  and  viewed  in  its  entirety,  produces  no  arbitrary 
result,  our  inquiry  is  at  an  end.  ’  ’ 

In  Pa/nJianSle  Eastern  Pipe  Line  Co.  v.  F.P.C.,  324  IJ.  S. 
635,  649,  the  Court  said  that  regulatory  bodies  are  not  bojind 
to  use  any  single  formula  for  the  fixing  of  rates.  It  said  ; 

“It  is  not  precluded  from  using  actual  legitimate  <JOst 
as  it  did  here.  The  question  in  review  is  not  the  metiod 
of  valuation  which  was  used  but  the  end  result  obtained 
since  the  issue  is  whether  the  rate  fixed  is  ‘just  md 
reasonable’.” 

The  rate  base  found  by  the  Commission  in  the  case  at  bar 
includes  the  actual  cost  of  property  devoted  to  public  serv- 
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ice  less  the  book  reserve  for  depreciation  and  the  unamor¬ 
tized  cost  of  converting  customers^  appliances  to  the  use 
of  natural  gas.  It  represents  the  actual  number  of  unre¬ 
covered  dollars  invested  by  the  Company  for  public  service. 

In  7.C.C.  V.  Jersey  City,  322  U.  S.  503,  the  Court  said 
that  each  finding  of  fact  made  by  the  Commission  appeared 
to  be  supported  by  substantial  evidence  and  that  the  Court 
below  had  not  found  to  the  contrary.  It  said  the  order  is  the 
product  of  expert  judgment,  which  carries  a  presumption  of 
validity,  and  he  who  would  upset  the  rate  order  carries  a 
heavy  burden  of  making  a  convincing  showing  that  it  is  in¬ 
valid  because  it  is  unjust  and  unreasonable  in  its  conse¬ 
quences.  It  quoted  with  approval  from  Rochester  Tel.  Corp. 
V.  United  States,  307  U.  S.  125 : 

“So  long  as  there  is  warrant  in  the  record  for  the 
judgment  of  the  expert  body  it  must  stand.  •  •  *  ‘  The 
judicial  function  is  exhausted  when  there  is  found  to  be 
a  rational  basis  for  the  conclusions  approved  by  the 
administrative  body.  ’  ’  ’ 

The  Court  held  to  similar  eifect  in  Mississippi  Valley  Barge 
Line  Co,  v.  United  States,  292  U.  S.  282,  286,  287. 

There  was  no  finding  by  the  lower  Court  that  the  pre¬ 
scribed  rates  are  unjust  or  unreasonable.  The  Commis¬ 
sion’s  findings  are  admitted  to  be  based  upon  the  evidence. 
Clearly,  in  the  absence  of  proof  that  the  rates  are  unjust, 
there  is  “a  rational  basis  for  the  conclusions  approved  by 
the  administrative  body”. 

Paragraph  66  of  the  Act  creating  the  Commission  (Sec¬ 
tion  43-706,  D.  C.  Code,  1940  edition)  provides  that  in  the 
determination  of  any  appeal  from  an  order  or  decision  of 
the  Commission  the  review  by  the  Court  shall  be  limited  to 
questions  of  law,  including  constitutional  questions;  “and 
the  findings  of  fact  by  the  commission  shall  be  conclusive 
unless  it  appear  that  such  findings  of  the  commission  are 
unreasonable,  arbitrary  or  capricious.”  The  courts  have 
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consistently  maintained  the  principle  that  determination  of 
fact  questions  that  have  been  committed  to  administra  tive 
bodies  will  not  be  set  aside  by  the  courts  if  there  is  sub¬ 
stantial  evidence  to  support  them.  Swam  d  Hoyt  v.  United 
States,  300  U.  S.  297,  304;  l.C.C  v..  Hoboken  Manufacturers* 
R.  Co.,  320  U.  S.  368,  378;  United  States  v.  American  Sheet 
d  Tin  Plate  Co.,  301  U.  S.  402,  408;  Swift  d  Co.  v.  United 
States,  316  U.  S.  216,  220-22^',  Rochester  Tel.  Corp.  v.  Un  ited 
States,  307  U.  S.  125, 146 ;  F.R.C.  v.  Nelson  Bros.  B.  d  M.  Co., 
289  XJ.  S.  266.  The  undisputed  evidence  supports  the  Oom- 


mission^s  determination  of  fact  questions  in  the  case  at  bar. 

In  review  of  administrative  findings  the  judicial  function 
is  exhausted  when  there  is  found  to  be  rational  basis  for 
the  conclusions  approved  by  the  administrative  body.  l.  C.C. 
V.  Jersey  City,  supra,  at  p.  513;  Rochester  Tel.  Corp.  v. 
United  States,  supra,  at  p.  146;  Mississippi  Valley  Barge 
Line  Co.  v.  United  States,  supra,  at  p.  287. 

In  the  Mississippi  Valley  Barge  Line  case,  Mr.  Justice 
Cardozo,  speaking  for  the  Court,  said: 

“The  findings  in  the  report  being  thus  accepted  as  true, 
there  is  left  only  the  inquiry  whether  they  give  supiport 
to  the  conclusion.  Quite  manifestly  they  do.  The  struc¬ 
ture  of  a  rate  schedule  calls  in  a  peculiar  measure  for 
the  use  of  that  enlightened  judgment  which  the  commis¬ 
sion  by  training  and  experience  is  qualified  to  form. 
•  *  *  The  judicial  function  is  exhausted  when  theie  is 
found  to  be  a  rational  basis  for  the  conclusions  ap¬ 
proved  by  the  administrative  body.  In  this  instance 
the  care  and  patience  with  which  the  commission  ful¬ 
filled  its  appointed  task  are  plain,  even  to  the  casual 
reader,  upon  the  face  of  its  report.’^  (pp.  286-287.) 

In  Rochester  Tel.  Corp.  v.  United  States,  supra,  at  pp.  139 
and  140,  the  Court  said  even  when  resort  to  courts  can  be 
had  to  review  a  regulatory  body’s  order  the  range  of  issues 
open  to  review  is  narrow.  It  said : 

“Only  questions  affecting  constitutional  power,  statu¬ 
tory  authority  and  the  prerequisites  of  proof  can  be 
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raised.  If  these  legal  tests  are  satisfied  the  Commis¬ 
sion’s  order  becomes  incontestable.”  (p.  140.) 

When  this  test  is  applied  to  the  case  at  bar,  it  is  clearly 
demonstrated  that  the  allegation  that  the  Commission  com¬ 
mitted  error  ‘‘as  a  matter  of  law”  falls  short  of  stating  a 
claim  upon  which  relief  can  be  granted.  In  the  case  at  bar, 
there  is  no  question  affecting  constitutional  power  or  the 
Commission’s  statutory  authority  to  prescribe  rates.  The 
remaining  question,  as  stated  by  the  Court  in  the  Rochester 
Tel.  Corp.  case,  is  the  basic  prerequisites  of  proof.  In  the 
case  at  bar  the  appellee  has  admitted  the  facts  are  as  stated 
by  the  Commission.  Applying  the  statement  in  the  Roches¬ 
ter  case,  therefore,  all  the  legal  tests  are  satisfied  and  the 
Commission’s  order  becomes  incontestable.  In  support  of 
the  statement  of  principles  in  the  Rochester  Tel.  Corp.  case, 
the  Court  cites  I.C.C.  v.  Illinois  Central  Railroad,  215  U.  S. 
452,  470,  and  I.C.C.  v.  Union  Pacific  Railroad,  222  U.  S. 
541.  The  Court  held  to  like  effect  in  A.,T.d  S.  F.  Ry.  Co.  v. 
U.  S.,  232  U.  S.  199, 221. 

In  F.R.C.  V.  Nelson  Bros.  B.  <&  M.  Co.,  289  XT.  S.  266,  at  pp. 
276  and  277,  where  the  statute  involved  is  similar  to  the  stat¬ 
ute  involved  in  the  case  at  bar,  the  Court  pointed  out  the 
questions  of  law  that  may  be  decided  in  such  cases  by  a 
court.  This  is  what  the  Court  said : 

“WTiether  the  commission  applies  the  legislative  stand¬ 
ards  validly  set  up,  whether  it  acts  within  the  authority 
conferred  or  goes  beyond  it,  whether  its  proceedings 
satisfy  the  pertinent  demands  of  due  process,  whether, 
in  short,  there  is  compliance  with  the  legal  requirements 
which  fix  the  province  of  the  commission  and  govern  its 
action,  are  appropriate  questions  for  judicial  decision. 
These  are  questions  of  law  upon  which  the  court  is  to 
pass.  •  •  •  Such  an  examination  is  not  concerned  with 
the  weight  of  evidence  or  with  the  wisdom  or  expediency 
of  the  administrative  action.” 

In  P.E.P.CO.  V.  P.U.C.,  81  U.  S.  App.  D.  C.  225, 158  F.  2d 
521,  Judge  Clark  referred  to  paragraph  2  of  the  Act  creating 
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the  Commission  (Section  43-301  of  the  District  Code) 
said:  “This  is  the  fountainhead  of  the  Commission’s  au¬ 
thority  and  the  policy  to  guide  its  actions.”  That  section 
provides  that  rates  to  be  established  by  the  Commission 
shall  be  reasonable,  just  and  non-discriminatory.  The  lower 
Court  in  the  case  at  bar  held  that  the  rates  were  not  dis¬ 
criminatory.  It  made  no  finding  that  the  rates  established 
by  Order  No.  3600  were  unjust  or  unreasonable. 

Since  there  is  no  proof  and  no  finding  that  the  Commis¬ 
sion  has  acted  beyond  its  authority  or  departed  from  the 
policy  that  guides  its  actions,  the  law  questions  set  forth 
by  the  Court  in  the  Nelson  Bros,  case  are  clearly  satisf  ed. 
The  Commission  acted  within  its  authority;  there  is  no 
question  of  due  process  involved ;  it  acted  in  compliance  v  ith 
the  legal  requirements  which  fix  its  province  and  govern 
its  action. 

Los  Angeles  G.  d  E.  Corp.  v.  Railroad  Com.,  289  XT.  S. 
287,  involved  an  order  of  the  California  Commission  fixing 
gas  rates.  The  Commission  made  an  investigation  ^nd 
determination  of  the  historical  cost  for  the  year  1929.  "ilfhe 
utility  there  involved  formerly  sold  manufactured  gas.  In 
1927  it  discontinued  the  manufacture  of  gas  and  conver^d 
to  the  sale  of  natural  gas.  The  Commission’s  order  v:as 
attacked,  but  the  Supreme  Court  sustained  its  findings.  The 
Court  said  that  in  the  determination  of  original  cost : 

“No  deduction  was  made  from  the  total  historical 
cost  for  the  investment  in  the  generating  plant  and 
equipment  which  the  commission  found  were  being 
rendered  unnecessary  by  the  introduction  of  natural 


gas. 


But,  as  the  investment  in  the  manufactur 


ing  plant  had  been  made  prudently  and  in  good  faith. 


it  was  included  bv  the  commission  in  the  estimate 


of 


the  historical  cost  of  the  company’s  gas  propertied.” 
(p.  295.) 

The  Court  said  that  the  amount  included  for  the  abandoned 
property  “was  approximately  $10,500,000”. 
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In  the  Los  Angeles  G.  <&  E.  Corp.  case,  the  Court  said: 

“We  approach  the  decision  of  the  particular  ques¬ 
tions  thus  presented  in  the  light  of  the  general  principles 
this  court  has  f  requently  declared.  W e  have  emphasized 
the  distinctive  function  of  the  court.  We  do  not  sit  as 
a  board  of  revision,  but  to  enforce  constitutional  rights 
[citation].  The  legislative  discretion  implied  in  the 
rate-making  power  necessarily  extends  to  the  entire 
legislative  process,  embracing  the  method  used  in  reach¬ 
ing  the  legislative  determination  as  well  as  that  deter¬ 
mination  itself.  We  are  not  concerned  with  either,  so 
long  as  constitutional  limitations  are  not  transgressed. 
When  the  legislative  method  is  disclosed,  it  may  have  a 
definite  bearing  upon  the  validity  of  the  result  reached, 
but  the  judicial  function  does  not  go  beyond  the  decision 
of  the  constitutional  question,  [pp.  304-305.] 

•  •  • 

“And  mindful  of  its  distinctive  function  in  the  enforce¬ 
ment  of  constitutional  rights,  the  court  has  refused  to 
be  bound  by  any  artificial  rule  or  formula  which  changed 
conditions  might  upset.  We  have  said  that  the  judicial 
ascertainment  of  value  for  the  purpose  of  deciding 
whether  rates  are  confiscatory  ‘is  not  a  matter  of 
formulas,  but  there  must  be  a  reasonable  judgment, 
having  its  basis  in  a  proper  consideration  of  all  relevant 
facts’.”  (pp.  305-306.) 

Tagg  Bros,  d  Moorhead  v.  United  States,  280  U.  S.  420, 
is  another  decision  illustrative  of  the  law  questions  that 
may  be  decided  by  a  court  in  review  of  administrative 
orders.  None  of  the  law  questions  there  raised  and  decided 
by  the  Court  is  raised  in  the  case  at  bar  except  for  the  fifth 
question  there  raised  which  involved  both  questions  of  law 
and  fact.  That  question  was  whether  the  rates  were  un¬ 
reasonable  and  confiscatory.  The  question  of  confiscation 
is  not  raised  in  the  case  at  bar.  The  only  factual  question 
raised  by  the  petition  of  appeal  is  found  in  paragraph  5 
that  the  effect  of  the  Commission’s  order  is  to  impose  un¬ 
just,  unreasonable  and  unjustly  discriminatory  charges. 
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There  is  not  a  word  of  testimony  in  the  record  before  ' 
Commission  or  this  Court  to  sustain  such  allegation, 
the  contrary,  appellee  admitted  the  facts  as  stated  by  ' 
Commission.  The  Commission,  after  a  long  hearing  s 
upon  consideration  of  the  evidence  of  record,  found  tl 
the  rates  prescribed  by  it  “are  just,  reasonable  and  n^ 
discriminatory”. 

Since  this  appeal  does  not  involve  the  law  questions  t] 
the  courts  have  held  may  be  decided  on  review  as  illustra 
in  the  Rochester  Telephone,  Nelson  Bros.,  and  Tagg  Bt 
cases,  the  only  remaining  question  for  the  lower  Court 
this  Court  is  whether  the  Commission’s  order  is  void  * 


a  matter  of  law”.  It  is  respectfully  submitted  that  the  ap¬ 
pellee  has  utterly  failed  to  sustain  his  allegation,  and  i:he 
lower  Court  should  have  dismissed  the  appeal. 

It  is  a  well  established  rule  that  an  allegation  merely 
asserting  in  general  language  irregularity  or  unlawfulness 
is  not  sufficient,  and  in  order  to  invoke  court  action  the  facts 
relied  upon  must  be  specifically  set  forth  and  from  then:  it 
must  clearly  appear  that  the  action  complained  of  is  invalid. 
A  mere  allegation  is  not  sufficient.  Public  Service  Com.  of 
Montana  v.  Great  Northern  Utilities  Co.,  289  U.  S.  130, 136, 
137 ;  Pac.  States  Box  <&  Basket  Co.  v.  White,  296  U.  S.  176, 
185;  Leventh-al  v.  District  of  Columbia,  69  App.  D.  C.  229, 
100  F.  2d  94. 


In  its  answer  to  the  petition  of  appeal,  the  Commissi  on 
set  forth  as  its  first  defense  that  it  fails  to  state  a  claim 
upon  which  relief  can  be  granted.  Since  the  only  allega¬ 
tion  of  error  is  that  the  Commission’s  action  is  error  a;5  a 
matter  of  law  and  is  wholly  unsupported  by  anything  in 
the  record  or  by  any  proof  whatsoever,  the  lower  Court 
should  have  found  that  the  complaint  failed  to  state  a 
claim  upon  which  relief  could  be  granted.  Mere  allegations 
do  not  constitute  proof.  A  challenge  does  not  make  "he 
order  suspect. 
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The  Court  invalidated  the  Commission's  order  because 
of  the  method  by  which  the  Commission  determined  the 
rate  base.  Courts  do  not  sit  as  boards  of  revision  of  ad¬ 
ministrative  orders.  Los  Angeles  G.  E,  Corp.  v.  Railroad 
Commission,  289  U.  S.  287,  304;  Railroad  Com,  v.  Pa^.  G. 
&  E.  Co.,  302  U.  S.  388,  393-394;  Joseph  Stock  Yards  Co. 
V.  United  States,  298  U.  S.  38,  51 ;  San  Diego  Land  d  Town 
Co.  V.  Jaspar,  189  U.  S.  439, 446;  The  Minnesota  Rate  Cases, 
230  U.  S.  352,  433;  Norfolk  d  Western  Ry.  Co.  v.  United 
States,  287  U.  S.  134,  141;  United  States  v.  Pierce  Auto 
Freight  Lines,  327  U.  S.  515,  536. 

A  court  may  not  substitute  its  judgment  for  that  of  the 
administrative  body  even  where  there  is  no  dispute  as  to 
the  facts.  United  States  v.  Chicago  Heights  Trucking  Co., 
310  U.  S.  344,  352,  or  if  the  court  is  in  disagreement  as  to 
the  wisdom  and  propriety  of  the  order,  Norfolk  d  Western 
Ry.  Co.,  supra,  at  p.  141,  or  even  though  upon  consideration 
of  the  evidence  it  might  reach  a  different  conclusion,  Swain 
d  Hoyt  Ltd.  v.  United  States,  300  U.  S.  297,  304. 

The  Commision’s  Order  Is  Not  Invalid  “as  a  Matter  of  Law*’ 

The  only  complaint  in  the  petition  of  appeal  is  that  the 
Commission’s  action  is  error  “as  a  matter  of  law”  or  is 
“contrary  to  law”.  In  order  to  sustain  an  allegation  that 
regulatory  action  is  invalid  “as  a  matter  of  law’^  there 
must  be  more  than  a  mere  challenge  of  invalidity  of  the 
Commission’s  action,  or  mere  allegation  which  is  nothing 
more  than  a  conclusion  of  law. 

In  L.  d  N.  Railroad  Co.  v.  United  States,  282  U.  S.  740, 
an  order  of  the  Interstate  Commerce  Commission  condemn¬ 
ing  certain  practices  as  unduly  discriminatory  was  attacked 
on  the  ground  that  the  statute  permitted  the  practices 
condemned  by  the  Commission.  In  that  case,  as  here,  there 
was  no  dispute  as  to  the  facts.  Mr.  Chief  Justice  Hughes, 
speaking  for  the  Court,  said  the  lower  court  concluded  that 
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the  practice  condemned  by  the  Commission  was  a  matter 
within  its  jurisdiction  “and  that,  the  order  being  supported 
by  substantial  evidence,  the  court  was  without  power  to 
interfere^’  (p.  742).  The  decree  was  affirmed. 

In  the  case  at  bar,  the  appellee  stated  his  position  is 
fortified  by  the  provisions  of  the  statute.  He  cited  specifi¬ 
cally  paragraphs  6  and  7  of  the  Act  creating  the  Commission 
(Sections  43-305  and  306  of  the  Code)  and  stated  that  they 
constitute  recognition  by  Congress  of  the  “used  and  useful 
principle’’  (used  and  useful  property)  long  followed  by 
the  courts  and  constitute  a  statutory  adoption  of  tliat 
principle.  The  Court  below  accepted  that  construction 
and  cited  paragraph  6  of  the  Act  (Section  43-305)  as  pro¬ 
hibiting  the  inclusion  in  the  rate  base  of  property  not  used 
or  useful.  It  quoted  that  section  which  required  the  Com¬ 
mission  upon  its  creation  to  make  a  determination  of  the 
cost  of  reproduction  of  property. 

This  Court  has  said  that  the  statute  creating  the  Com¬ 
mission  “does  not  undertake  to  provide  a  formula  for 
determining  what  rates  are  just  and  reasonable”  and  tlat 
“as  matter  of  law”  the  statute  does  not  contain  “a  ripid 
formula  for  rate  determination”.  This  Court  held  that 
paragraph  6  of  the  Act  does  not  provide  the  method  of 
determining  the  rate  base.  In  Potomac  Electric  Pomer 
Co.  V.  P.TJ.C.,  81  U.  S.  App.  D.  C.  225,  158  F.  2d  521,  tte 
appellant  contended  “that  the  appealed  order  is  invalid 
because  of  the  manner  in  which  it  was  adopted”  (p.  22^). 
Judge  Edgerton  pointed  out  that  the  Company  did  not 
challenge  the  finding  that  the  order  would  allow  it  a  fair 
return  upon  the  fair  value  of  its  property.  He  said : 

“Valuation  could  be  only  a  means  to  that  end.  Since 
the  end  is  achieved,  the  Company  cannot  complain  if 
a  particular  means  was  not  used.”  (p.  229.) 

He  also  pointed  out  that  the  company  did  not  question  the 
finding  of  the  District  Court  which  sustained  the  Conunis- 
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sion^s  order.  Judge  Clark,  concurring  in  the  result,  said 
the  company  contended  that  the  statute  required  a  deter¬ 
mination  of  value  by  a  different  method.  In  that,  he  said 
he  could  not  support  the  company’s  contention.  He  said 
the  company  would  have  the  Court  hold  “as  matter  of 
law”  that  the  statute  contains  a  rigid  formula  for  rate 
determination.  He  said  the  appellant’s  objection  to  the 
procedural  techniques  in  reaching  the  order  is  important 
and  valid  only  if  it  be  shown  that  by  erroneous  procedure 
the  company  lost  substantial  rights  which  the  law  guarantees 
to  it  or  that  the  Commission  had  violated  the  dictates  of  the 
statute  and  thus  produced  an  arbitrary  or  capricious  order. 
“Such  is  not  the  case  here”  (p.  233). 

Since  the  statute  has  prescribed  no  particular  formula 
as  to  what  shall  constitute  the  rate  base,  the  Commission’s 
determination  is  not  invalid  “as  a  matter  of  law”  under 
the  principle  enunciated  in  the  Louisville  <&  National  Rail¬ 
road  case  and  the  P.E.P.  Co.  case,  supra.  That  the  Com¬ 
mission’s  action  is  not  invalid  as  a  matter  of  law  is  sup¬ 
ported  by  the  decisions  of  the  Court  in  the  following  cases 
where  matters  of  law  were  raised:  L.  T.  Barringer  d  Co. 
V.  United  States,  319  U.  S.  1 ;  S.  A.  L.  Railroad  Co.  v.  United 
States,  254  U.  S.  57 ;  1.  C.  C.  v.  Delaware,  L.  d  W.  R.  Co., 
220  IT.  S.  235;  Merchants  Warehouse  Co.  v.  United  States, 
283  U.  S.  501;  B.  d  0.  Railroad  Co.  v.  United  States,  305 
XJ.  S.  507 ;  and  St.  Joseph  Stock  Yards  Co.  v.  United  States, 
298  U.  S.  38. 

In  I.  C.  C.  V.  Union  Pacific  Railroad,  222  U.  S.  541,  the 
lower  court  enjoined  an  order  of  the  Interstate  Commerce 
Commission  reducing  lumber  rates.  The  carrier  contended, 
among  other  things,  that  the  order  was  beyond  the  power 
of  the  Commission,  that  it  was  void  because  the  Commis¬ 
sion  erroneously  held  “as  a  matter  of  law”  that  the  long 
continuance  of  the  old  rates  raised  the  presumption  that  the 
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old  rates  were  reasonable.  The  Court  stated  the  siuj^le 
question  was  whether  the  Commission  acted  within  or 
beyond  its  power.  In  consideration  of  the  question,  Ihe 
Court  stated  it  will  not  consider  the  expediency  or  wisdom 
of  the  order  or  whether,  on  like  testimony,  it  would  h£,ve 
made  a  similar  ruling.  It  said  that  the  regulatory  body’s 
conclusion  is  subject  to  review, 

supported  by  evidence  is  accepted,  as 
final;  •  •  •  but  the  courts  will  not  examine  the  faults 
further  than  to  determine  whether  there  was  so:ne 
substantial  evidence  to  sustain  the  order.”  (pp.  547- 
548.) 

The  Court  concluded,  among  other  things,  that  the  Com¬ 
mission’s  order  was  not  made  “because  of  a  mistake  of 
law”.  It  then  said: 

“If  so,  the  Commission  acted  within  its  power  and,  in 
view  of  the  statute,  its  lawful  orders  cannot  be  (jn- 
joined.”  (p.  555.) 

Accordingly,  it  reversed  the  lower  court  decree  enjoining 
the  order. 

There  is  no  testimony  of  record  that  will  support  the 
challenge  that  the  Commission’s  order  is  invalid  “as  a 
matter  of  law”.  A  mere  challenge  of  a  rate  order  d<»es 
not  make  it  suspect.  Hope  Natural  Gas  Co.  case,  supra, 
at  p.  602;  I.  C.  C.  V.  Jersey  City,  supra,  at  p.  512.  The 
courts  have  said  that  he  who  would  upset  a  rate  orc  er 
carries  a  heavy  burden  of  making  a  convincing  showing 
that  it  is  invalid  because  it  is  unjust  and  unreasonable  in 
its  consequences.  Hope  Natural  Gas  Co.  case,  supra,  at  p. 
602;  Dayton  Power  <&  Light  Co.  v.  P.  U.  C.,  292  U.  S.  290, 
at  p.  298;  1.  C.  C.  v.  Jersey  City,  supra,  at  pp.  512  and  5!L3. 
Since  the  appellee  has  failed  to  show  lack  of  statutory  or 
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constitutional  procedure,  and  lias  failed  to  show  that  the 
order  under  attack  is  unjust  and  unreasonable  in  its  con¬ 
sequences,  he  has  failed  to  make  that  convincing  showing 
which  is  necessary  before  a  court  will  interfere  with  such 
administrative  determinations. 

The  decision  of  the  Court  below  that  the  Commission’s 
order  is  invalid  as  a  matter  of  law  because  of  the  method 
used  to  find  the  rate  base  is  at  variance  with  decisions  of 
this  and  other  courts. 

In  the  Hope  Natural  Gas  Co.  case,  supra,  the  Court  said 
that  under  the  standard  of  just  and  reasonable  rates  it  is 
the  result  reached,  ‘‘not  the  method  employed  which  is 
controlling”.  It  said: 

“If  the  total  effect  of  the  rate  order  cannot  be  said  to 
be  unjust  and  unreasonable,  judicial  inquiry  under  the 
Act  is  at  an  end.  The  fact  that  the  method  employed 
to  reach  that  result  may  contain  infirmities  is  not  then 
important.”  (p.  602.) 

In  Los  Angeles  G.  <&  E.  Corp.  v.  Railroad  Com.,  supra,  at 
p.  304,  the  Court  said  the  legislative  discretion  implied 
in  rate-making  extends  to  the  entire  process  “embracing 
the  method  used  in  reaching  the  legislative  determination 
as  well  as  that  determination  itself.  We  are  not  concerned 
with  either,  so  long  as  constitutional  limitations  are  not 
transgressed.”  The  Court  quoted  this  language  with  ap¬ 
proval  in  Railroad  Com.  v.  Pac.  G.  &  E.  Co.,  supra,  at  p.  394. 

The  Order  of  the  Commission  Must  be  Predicated  upon  the 
Record  of  Proceedings  Before  It 

Since  it  is  admitted  by  appellee  that  the  facts  found  by 
the  Commission  are  correct  and  there  is  no  finding  to  the 
contrary,  there  being  no  constitutional  questions  raised, 
the  Court  lacked  jurisdiction  to  set  aside  the  order.  The 
courts  have  many  times  said  that  an  order  made  without 


31 


evidence  or  contrary  to  the  evidence  is  void.  Paragraph 
38  of  the  Act  (Section  43-308  of  the  Code)  requires  a  heai:- 
ing  in  the  determination  of  rates. 

In  Morgan  v.  United,  States,  298  U.  S.  468,  the  Court  said 
that  a  full  hearing  required  by  the  statute  has  obviods 
reference  to  the  tradition  of  judicial  proceedings  in  whicp 
evidence  is  received  and  weighed  by  the  trier  of  the  facti. 
It  said:  I 


“the  ‘hearing’  is  designed  to  afford  the  safeguard  that 
the  one  who  decides  shall  be  bound  in  good  conscience 
to  consider  the  evidence,  to  be  guided  by  that  alone, 
and  to  reach  his  conclusion  uninfluenced  by  extraneous 
considerations  which  in  other  fields  might  have  play 
in  determining  purely  executive  action.  The  ‘hearing|’ 
is  the  hearing  of  evidence  and  argument.  If  the  on 
who  determines  the  facts  which  underlie  the  order  ha 
not  considered  evidence  or  argument,  it  is  manifes 
that  the  hearing  has  not  been  given.”  (pp.  480-481., 
(Emphasis  supplied.)  1 

j 

In  Tagg  Bros.  S  Moorhead  v.  United  States,  280  U.  S, 
420,  at  p.  443,  the  Court  said  the  validity  of  an  order  of  the 
Secretary  of  Agriculture  under  the  Stockyards  Act,  like 
that  of  an  order  of  the  Interstate  Commerce  Commissionj 
“must  be  determined  upon  the  record  of  the  proceedings 
before  him”  (p.  443).  In  L.  d  N.  Railroad  Co.  v.  United 
States,  245  U.  S.  463,  at  p.  466,  the  Court  said  the  evidence 
was  conflicting  and  “as  there  was  ample  to  sustain  the 
findings,  they  are  conclusive”.  In  Shields  v.  Utah  Idaho 
Cent.  Railroad  Co.,  305  U.  S.  177,  at  p.  185,  the  Court  said 
there  was  no  question  that  a  hearing  was  given,  and  con¬ 
cluded  : 

“The  sole  remaining  question  w’ould  be  whether  the 
Commission  in  arriving  at  its  determination  departed 
from  the  applicable  rules  of  law  and  whether  its  find¬ 
ing  had  a  basis  in  substantial  e\’idence  or  was  arbitrary 
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and  capricious.  Id.  That  question  must  be  determined 
upon  the  evidence  produced  before  the  Commission.’* 

In  L.  T,  Barringer  d  Co.  v.  United  States,  319  U.  S.  1, 
729,  Mr.  Chief  Justice  Stone,  speaking  for  the  Court,  said 
that  a  matter  committed  to  the  Interstate  Commerce  Com¬ 
mission  “is  a  question  of  fact  for  the  Commission’s  deter¬ 
mination”.  The  Court  concluded  by  saying  that  the  Com¬ 
mission’s  finding  “will  not  be  disturbed  here  unless  we  can 
say  that  its  finding  is  unsupported  by  evidence  or  without 
rational  basis,  or  rests  on  an  erroneous  construction  of  the 
statute”.  In  Railroad  Cominission  v.  Pacific  G.  d  E.  Co., 
302  U.  S.  388,  the  Court  said  that  in  fixing  rates  the  Com¬ 
mission  “must  act  upon  evidence”,  (p.  393.) 

If  the  Commission  had  made  a  determination  of  the  rate 
base  upon  any  facts  not  in  evidence,  its  action  clearly 
would  have  been  invalid.  If  it  had  disregarded  the  evi¬ 
dence  its  action  would  have  been  equally  invalid. 

In  Ohio  Bell  Telephone  Co.  v.  P.U.C.,  301  U.  S.  292,  the 
State  Commission  determined  a  rate  base  upon  facts  that 
were  not  in  evidence  and  in  part  contrary  to  the  evidence 
before  it.  The  Court,  speaking  through  Mr.  Justice  Cardozo, 
said  that  the  fundamentals  of  a  trial  were  denied  to  the 
company  when  the  order  was  issued  “upon  the  strength  of 
evidential  facts  not  spread  upon  the  record”  (p.  300).  It 
was  argued  that  the  company  did  not  oppose  the  consolida¬ 
tion  of  a  state-wide  investigation  with  the  investigation 
in  its  own  proceeding,  but  the  Court  said,  “This  did  not 
amount,  however,  to  a  waiver  of  its  right  to  have  the  value 
of  its  property  determined  upon  evidence”  (p.  306). 

In  No.  Pac.  Ry.  Co.  v.  Dept.  Public  Works,  268  XT.  S.  39, 
at  pp.  44  and  45,  Mr.  Justice  Brandeis,  speaking  for  the 
Court,  said; 

“An  order  based  upon  a  finding  made  without  evidence 
or  upon  a  finding  made  upon  evidence  which  clearly 
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does  not  support  it  is  an  arbitrary  act  against  which 
courts  afford  relief.” 

In  Florida  East  Coast  Line  v.  United  States,  234  U.  S. 
167,  the  Court  found  that  the  Interstate  Commerce  Com¬ 
mission  had  fixed  an  order  reducing  certain  rates  wilh- 
out  “the  slightest  proof  tending  to  sustain  the  reduction”. 
It  accordingly  held  that  enforcement  of  the  Commission’s 
order  should  be  restrained. 

In  West  Ohio  Gas  Co.  v.  P.U.C.,  294  TJ.  S.  63,  the  Coju- 
mission  made  certain  determinations  upon  which  there  was 
no  evidence  in  the  record  before  it.  The  Court  said :  ‘  ‘  This 
was  wholly  arbitrary.”  Such  action  was  an  exercise  of 
arbitrary  power  at  variance  with  the  rudiments  of  fair 
play.  In  Ohio  Utilities  Co.  v.  P.U.C.,  267  U.  S.  359,  a  ra  te 
order  was  attacked,  in  part,  upon  the  ground  that  the  Com¬ 
mission,  w’ithout  evidence,  reduced  the  amounts  for  operat¬ 
ing  expenses  and  taxes  and  certain  items  going  to  make 
up  the  value  of  the  property.  The  Court  said  the  rejection 
of  these  amounts  as  shown  by  the  testimony  of  record  “can¬ 
not  be  regarded  as  otherwise  than  arbitrary”. 

In  l.C.C.  V.  Union  Pac.  Railroad,  222  U.  S.  541,  at  p.  547, 
the  Court  said  it  is  settled  practice  that  a  rate  order  may 
be  set  aside  if  the  Commission  fixed  rates  “contrary  to 
evidence,  or  without  evidence  to  support  it;  •  * 

This  Court  said  in  Jordan  v.  American  Eagle  Insurcmce 
Co.,  83  U.  S.  App.  D.  C.  192, 169  F.(2)  281,  of  an  administra¬ 
tive  officer: 

“If  there  were  no  substantial  evidence,  or  if  lis 
conclusion  was  purely  arbitrary,  i.e.,  not  to  be  reach  ed 
by  any  reasonable  process  of  consideration,  it  would 
be  invalid.”  (p.  200.) 

The  Commission’s  order  challenged  in  this  appeal  is  basa 
upon  the  undisputed  record;  its  procedure  was  in  accord¬ 
ance  with  statutory  requirements;  and  its  conclusions  ape 
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in  harmony  with  the  decisions  of  the  courts.  The  order  may 
not  be  set  aside  by  the  Court  because  a  different  method, 
or  even  a  wdser  method,  might  have  been  followed  in  arriv¬ 
ing  at  the  results. 

The  Commission’s  Order  Is  Supported  by  the  Evidence  and 

Is  Valid 

In  this  appeal  the  facts  found  by  the  Commission  are  ad¬ 
mitted  to  be  correct.  In  the  absence  of  complaint  and 
showing  of  statutory  or  constitutional  infirmities,  the  order 
is  valid.  In  F.R.C.  v.  Nelson  Bros.  B.  S  M.  Co.,  supra,  at 
p.  277,  Mr.  Chief  Justice  Hughes,  speaking  for  the  Court, 
said: 

‘‘A  finding  without  substantial  evidence  to  support  it 
— an  arbitrary  or  capricious  finding — does  violence  to 
the  law.  It  is  without  the  sanction  of  the  authority 
conferred.” 

In  State  of  Florida  v.  United  States,  292  U.  S.  1,  at  p.  12, 
Mr.  Chief  Justice  Hughes,  again  speaking  for  the  Court, 
said  that  in  relation  to  a  determination  of  the  matter  of 
discrimination 

•  *  as  in  other  matters,  when  the  Commission 
exercises  its  authority  upon  due  hearing,  as  prescribed, 
and  without  error  in  the  application  of  rules  of  law 
its  findings  of  fact  supported  by  substantial  evidence 
are  not  subject  to  review.  It  is  not  the  province  of  the 
courts  to  substitute  their  judgment  for  that  of  the 
Commission.” 

In  Ziffrin,  Inc.  v.  United  States,  318  U.  S.  73,  at  p.  80,  where 
an  order  of  the  Interstate  Commerce  Commission  was  under 
attack,  the  Court  said: 

“The  evidence  is  ample  to  support  the  conclusion  of  the 
commission  entered  at  the  earlier  hearing.  This  is 
suj05cient  to  support  the  order  upon  judicial  review.” 
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In  Virginian  Ry.  Co,  v.  United  States,  272  U.  S.  658, 
attack  was  made  upon  an  order  of  the  Interstate  Cc 
merce  Commission  on  the  ground  of  lack  of  substantik 
evidence.  In  answer  to  that  contention,  Mr.  Justie 
Brandeis,  speaking  for  the  Court,  said: 

“There  clearly  was  substantial  evidence  to  support 
every  fact  specifically  found.  To  consider  the  weight  of 
the  evidence  before  the  Commission,  the  soundness  of 
the  reasoning  by  which  its  conclusions  were  reached, 
or  whether  the  findings  are  consistent  with  those  made 
by  it  in  other  cases,  is  beyond  our  province.  Whether  a 
rate  is  unjustly  discriminatory  is  a  question  on  which 
the  finding  of  the  Commission,  supported  by  substanti  a.1 
evidence,  is  conclusive,  unless  there  was  some  irregi- 
larity  in  the  proceeding  or  some  error  in  the  applici- 
tion  of  rules  of  law.’’  (p.  663.) 

In  United  States  v.  American  Sheet  <S>  Tin  Plate  Co.,  301 
U.  S.  402,  the  Court  said  if  the  findings  are  supported  by 
evidence  “they  are  suflScient  to  sustain  the  orders  made  ’. 
(p.  409.)  The  Court  said  it  was  unable  to  see  that  the 
findings  lacked  supporting  evidence.  It  concluded,  “We  are, 
therefore,  bound  to  accept  them  and  to  hold  the  orders  la'w- 
ful.”  (p.  411.) 

The  principle  of  the  applicable  decisions  is  that  deter¬ 
minations  of  questions  of  fact  that  have  been  committed 
to  administrative  bodies  will  not  be  set  aside  by  the  cour  :s 
if  there  is  substantial  evidence  to  support  them.  The  a]3- 
plication  of  that  principle  to  the  order  on  appeal  clear  y 
supports  its  validitj’’. 

The  Conunissioii’s  Determination  of  the  Rate  Base  Is  Pe  r¬ 
missible  under  the  Statute  and  Is  Binding  on  the  Court 

The  Court  below  stated  that  it  could  find  nothing  in  the 
statute  which  permitted  the  inclusion  of  unrecovered  in¬ 
vestments  (pp.  188,  189,  June  8;  Jt.  App.  49).  The  Cou:'t 
also  said  that  “Yes,  but  I  have  no  method  to  find  out 
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whether  the  end  result  is  right  or  wrong,  except  I  base  it 
upon  how  they  went  about  it.  *  *  *  As  far  as  whether  it  ^ 

is  right  or  wrong  or  whether  the  Company  is  being  properly 
repaid  or  not,  I  do  not  know  anything  about  that,  and  I  have 
no  means  of  finding  out”*  (pp.  194-195,  June  9;  Jt.  App.  ^ 
51-52). 

From  the  foregoing  expression  of  views  of  the  Court  | 
below,  it  is  clear  that  the  Court  vacated  the  order  because 
of  the  method  by  which  the  Commission  determined  the  | 
rate  base,  not  because  the  rates  were  unjust  or  unreason-  , 
able.  The  Court  clearly  indicated  its  belief  that  rates 
should  be  sufficient  to  give  the  utility  a  fair  return. 

Under  the  Act  creating  the  Commission,  it  is  the  adminis¬ 
trative  function  of  the  Commission  to  determine  the  fair 
value  of  the  property  employed  in  public  service.  Para¬ 
graph  7  of  the  Act  (Sec.  43-306  of  the  Code)  provides  that 
the  Commission  shall  value  the  property  of  every  public 
utility  actually  used  and  useful  at  the  fair  value  at  the  | 
time  of  the  valuation.  It  was  under  the  provisions  of  this 
paragraph  of  the  Act  that  the  Commission  fixed  the  rate 
base  in  the  case  at  bar  as  the  actual  unrecovered  investment 
in  property  used  and  useful  in  the  public  service.  This  value 
was  fixed  upon  the  undisputed  evidence  of  record. 

It  was  pursuant  to  the  same  paragraph  of  the  Act  that  the 
Commission  determined  the  rate  base  as  the  actual  unre¬ 
covered  investment  which  this  Court  sustained  in  Potomac 
Electric  Power  Co.  v.  P.U.C.,  81  U.  S.  App.  D.C.  225,  158  | 

F.  (2)  521,  and  U.  S.  v.  P.U.C.,  81  U.  S.  App.  D.C.  237, 158 
F.  (2)  533.  In  the  first  case  Judge  Edgerton  said  valua¬ 
tion  ‘‘could  be  only  a  means”  to  the  end  of  allowing  a  fair 
return  upon  the  fair  value  of  property,  and  since  that  end 
was  achieved  by  the  means  adopted,  there  was  no  cause 
to  complain  if  a  particular  means  was  not  used.  Judge 

*  The  record  certified  to  the  Court  furnishes  the  means  to  such  knowl¬ 
edge. 
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Clark,  in  the  same  case,  said  when  the  substantive  resn.t 
of  the  Commission's  order  was  considered  there  was  no 
legitimate  complaint  to  it.  In  the  second  PEPCo.  case  thi  s 
Court  said  the  order  was  not  invalid  “as  a  matter  of  law  ’ 
because  the  rate  base  included  investments  paid  for  from 
earned  surplus.  The  order  involved  in  the  two  cases  fixed 
the  rate  base  as  the  unreoovered  actual  investment  in 
precisely  the  same  way  the  rate  base  was  established  in  the 
order  involved  in  this  appeal. 

The  courts  have  held  consistently  that  they  do  not  si  t 
as  appellate  boards  of  revision  of  orders  of  regulatory 
agencies.  Just  as  consistently  they  have  held  that  in  the 
absence  of  clear  statutory  requirement  rate-making  bodies 
are  not  bound  to  any  particular  method  in  the  establish¬ 
ment  of  the  rate  base  or  in  the  determination  of  just  and 
reasonable  rates.  F.  P.  C.  v.  Natural  Gas  Pipeline  Co.,  315 
U.  S.  575  at  p.  586;  F.  P.  C.  v.  Hope  Natural  Gas  Co.,  320 
U.  S.  591,  at  p.  602;  Georgia  Railway  v.  Railroad  Commis¬ 
sion,  262  U.  S.  625,  at  p.  630;  Bluefield  Co.  v.  Public  Service 
Commission,  262  U.  S.  679,  at  p.  690;  Panhandle  Eastern 
Pipe  Line  Co.  v.  F.  P.  C.,  324  U.  S.  635,  at  p.  649;  Colorado 
Interstate  Gas  Co.  v.  F.  P.  C.,  324  U.  S.  581,  at  p.  605. 

In  Washington  Gas  Light  Co.  v.  Byrnes,  78  U.  S.  App. 
D.  C.  107,  133  F.  2d  547,  on  an  appeal  from  an  order  of 
the  appellant  Commission  in  the  case  at  bar,  it  was  con¬ 
tended,  among  other  things,  that  the  method  of  computing 
depreciation  by  which  the  rate  base  was  established  should 
be  changed,  and  evidence  was  presented  in  support  of  the 
result  of  the  changed  method.  This  Court  said  that  th|e 
Commission  cannot  “be  confined  to  any  particular  standard 
or  method  in  the  field  of  its  discretion^’  (p.  119).  This 
Court  afiirmed  the  order  of  the  Commission  in  establish¬ 
ing  the  rate  base  and  in  prescribing  rates.  On  appeal  fronji 
that  decision,  the  same  contentions  were  made  in  Vinson 
v.  Washington  Gas  Light  Co.  and  P.  U.  C.,  321  XT.  S.  48^. 
The  Court  pointed  out  that  the  Price  Administrator  had 
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urged  there  that  under  the  force  of  its  own  decisions  the 
straight-line  method  of  depreciation  should  be  employed 
rather  than  the  method  followed  by  the  Commission.  The 
Supreme  Court  answered  this  contention  by  saying  it  was 
unsupported  by  its  cases.  The  Court  affirmed  the  decision 
of  this  Court  in  the  Byrnes  Case. 

In  Los  Angeles  G.  &  E.  Corp.  v.  Railroad  Com.j  289  U.  S. 
287,  the  California  Commission  included  in  the  original 
cost  of  property  $10,500,000  representing  manufacturing 
plant  which  had  been  abandoned  two  years  earlier  when  the 
Company  converted  to  the  sale  and  distribution  of  natural 
gas.  The  District  Court,  and  the  United  States  Supreme 
Court  speaking  through  Mr.  Chief  Justice  Hughes,  sustained 
the  finding  of  the  Commission.  The  company  contended 
for  a  higher  valuation.  The  District  Court  held  that  the 
Commission’s  valuations  were  reasonable  and  that  the  pre¬ 
scribed  rates  permitted  a  reasonable  return.  The  Supreme 
Court  affirmed  the  decision  of  the  lower  Court  and  said 
that  the  lower  Court’s  fair  value  figure  “was  one  which 
essentially  represented  the  investment  cost,  at  the  present 
time,  of  all  the  operative  property  and  its  connected  inci¬ 
dentals”  (pp.  302-303).  It  said: 

“No  deduction  was  made  from  the  total  historical 
cost  for  the  investment  in  the  generating  plant  and 
equipment  which  the  commission  found  were  being 
rendered  unnecessary  by  the  introduction  of  natural 
gas.  •  •  •  But,  as  the  investment  in  the  manufactur¬ 
ing  plant  had  been  made  prudently  and  in  good  faith, 
it  was  included  by  the  commission  in  the  estimate  of 
the  historical  cost  of  the  company’s  gas  properties.” 
(p.  295.) 

The  decision  of  the  Court  below  is  in  conflict  with  the 
decision  in  the  Los  Angeles  case.  It  is  contrary  to  the  deci¬ 
sion  of  this  Court  that  the  Act  permits  the  determination 
of  a  rate  base  predicated  upon  the  unrecovered  ‘  actual 
investment. 
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The  Method  Used  in  Determining  the  Rate  Base  Is  Not  a 

Question  of  Law 

There  are  many  decisions  of  the  courts  that  sustain  valu 
tions  established  by  different  methods  of  determinatioiji. 
There  are  many  in  which  the  rate  bases  are  predicated  upoj 
dollars  not  actually  invested  by  the  regulated  utility,  suCj 
as  going  concern  value,  good  will,  and  similar  intangible 
elements;  many  in  which  the  rate  bases  include  expense 
such  as,  expenses  for  surveys,  legal  expenses,  engineerin 
expenses,  franchise  expenses,  and  others  that  have  all  the 
characteristics  of  ordinary  operating  expenses;  some  that 
include  incremental  values  which  in  no  sense  of  the  word 
represent  investments  in  actual  dollars. 

In  San  Joaquin  Co.  v.  Stanislaus  County,  233  XJ.  S.  45 
Mr.  Justice  Holmes,  in  speaking  of  a  claim  for  water  rightp 
in  a  rate  case,  said : 


‘‘Whether  the  right  was  paid  for,  as  the  plaintiff  sayi 
or  not,  it  has  been  confirmed  by  prescription  and  is  no'vr 
beyond  attack.”  (p.  459.) 

In  McCardle  v.  Indianapolis  Water  Co.,  272  U.  S.  400,  the 
Court  again  asserted  that  the  value  of  water  rights  should 
be  included  in  the  rate  base.  In  Smyth  v.  Ames,  169  U.  S. 
466, 42  L.  Ed.  819,  where  the  Court  said  the  rate  base  should 
include  original  cost,  the  amount  expended  in  permanen| 
improvements,  the  amount  and  market  value  of  bonds  anc. 
stock,  the  present  compared  with  the  original  cost  of  con  ¬ 
struction,  the  probable  earning  capacity  under  particular 
rates  prescribed,  and  the  sum  required  to  meet  operating’ 
expenses,  it  made  a  sweeping  conclusion,  “We  do  not  say 
there  may  not  be  other  matters  to  be  regarded  in  estimating 
the  value  of  the  property”,  (p.  547.)  I 

The  method  of  determining  the  rate  base  is  not  “a  matteij 
of  law”,  but  is  an  administrative  matter  committed  to  the 
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Commisssion.  In  the  Natural  Gas  Pipeline  case,  supra,  the 
Court  approved  an  order  which  established  a  rate  base 
predicated  in  part  upon  reproduction  cost.  In  the  Hope 
Natural  Gas  Co.  case,  and  the  Panhandle  case,  supra,  it 
approved  orders  which  predicated  the  rate  bases  upon 
actual  investment.  It  is  not  unusual  for  the  courts  to  ap¬ 
prove  rate  orders  establishing  rate  bases  upon  the  depre¬ 
ciated  actual  cost  or  unrecovered  dollars  invested.  This 
Court  approved  such  an  order  in  Potomac  Electric  Power 
Co.  V.  P.U.C.,  supra. 

In  all  rate  cases,  in  fixing  the  rate  of  return  and  the 
return  allowed,  consideration  must  be  given  to  the  kind  of 
rate  base  employed.  In  Columbus  Gas  d  Fusl  Co.  v.  P.U.C., 
292  U.  S.  398,  the  Court  said  that  in  rate-making  the  state 
must  either  surrender  the  power  to  limit  the  return  or  else 
concede  to  the  business  a  compensating  privilege  to  preserve 
its  capital  intact.  In  Dayton  Power  d  Light  Co.  v.  P.U.C., 
292  U.  S.  290,  the  Court  said  in  the  determination  of  a  rate 
order : 

“For  the  legislative  processes,  at  least  equally  with 
the  judicial,  there  is  an  indeterminate  penumbra  within 
which  choice  is  uncontrolled.”  (p.  309.) 

That  statement  is  demonstrated  by  approval  of  rate  bases 
determined  by  different  methods.  The  one  point  upon 
which  the  courts  have  been  certain  is  that  the  ultimate  result 
or  the  total  consequences  of  the  rate  order  are  to  be  con¬ 
sidered  in  determining  its  validity. 

The  Court  below  condemned  the  method  used  in  deter¬ 
mining  the  rate  base  in  the  case  at  bar  because  of  its  view 
that  the  rate  base  should  not  include  the  unrecovered  dollars 
invested  in  abandoned  property  and  the  number  of  un¬ 
recovered  dollars  invested  in  the  conversion  of  customers’ 
appliances  to  the  use  of  natural  gas,  not  because  the  total 
consequences  are  unfair  or  unjust. 
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All  witnesses  who  testified  on  the  subject  said  the  amount 
included  in  the  rate  base  for  abandoned  property  repre¬ 
sented  unrecovered  investment  for  public  service.  The 
argument  below  was  that  its  inclusion  was  error  ‘^as  a 
matter  of  law.” 

One  argument  in  the  Court  below  was  that  the  cost  of 
converting  appliances  was  on  customers’  premises  rathcjr 
than  on  premises  of  the  Company.  That  part  of  the  cost  of 
laterals  from  the  distribution  lines  in  the  streets  into  priva  :e 
premises  invested  by  the  Company  is  included  in  the  ra  :e 
base  as  part  of  the  Company’s  unrecovered  original  cost. 
The  cost  of  the  meters  in  the  customers’  premises  is  i;i- 
cluded  in  the  rate  base  to  the  extent  of  the  unrecovered 
investment.  No  one  has  suggested  that  these  costs  should 
be  eliminated  from  the  rate  base  merely  because  they  ai-e 
expended  on  the  premises  of  the  customers.  The  laterals 
and  the  meters  took  cash  dollars  invested  to  render  service. 
So  did  the  conversion  of  appliances.  Since  the  rate  basse 
represents  unrecovered  dollars  invested,  it  should  include 
all  such  dollars  invested  if  constitutional  requirements  are 
met. 

Every  witness  that  testified  before  the  Commission  on 
the  subject  of  the  rate  base  said  that  the  cost  of  conversicin 
represented  dollars  expended  by  the  Company  in  rendering 
public  service  and  was  a  necessary  expenditure.  The  amount 
expended  was  not  different  from  cash  working  capitel 
Since  the  Commission  has  undertaken  to  establish  a  rate 
base  upon  actual  unrecovered  investment,  as  it  has  done 
for  a  number  of  years,  there  is  no  reason  in  law  or  good 
conscience  for  eliminating  dollars  invested  to  convert  equip¬ 
ment  and  not  yet  charged  against  consumers. 

The  entire  cost  of  the  change-over  when  incurred  was 
charged  to  a  suspense  account  and  is  being  amortized  at  the 
direction  of  the  Commission  by  charging  operating  ex¬ 
penses  over  a  ten-year  period.  This  is  in  accord  wiih 
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the  system  of  accounts  prescribed  for  utilities  by  this  Com¬ 
mission,  the  Federal  Power  Commission  and  by  other  regu-  ^ 
latory  bodies. 

The  Commission’s  witness  testified  that  the  unamortized  ' 
portion  of  the  cost  of  conversion  is  an  operating  revenue 
deduction  and  when  amortized  over  a  future  period  is  ' 
nothing  more  nor  less  “than  an  investment  by  the  Company 
incident  to  the  furnishing  of  utility  service  and  as  an  invest¬ 
ment  is  a  proper  element  upon  which  a  return  should  be  ' 
allowed”.  He  testified: 

“Under  the  investment  theory  of  rate  regulation,  it 
is  the  capital  invested  to  furnish  service  on  which  re¬ 
turn  should  be  allowed ;  and  if  the  capital  is  expended 
for  other  than  tangible  property,  it  is  still  investment  ' 
and  as  such  entitled  to  a  return  until  it  has  been  fully  i 
amortized  or  recovered.  It  is  no  different  from  an  i 
investment  in  an  item  of  tangible  property  used  in 
furnishing  gas  service.”  (Tr.  1360.)  (Jt.  App.  499.) 

Eveiy  witness  who  testified  on  the  subject  stated  that 
the  cost  of  conversion  is  a  proper  operating  revenue  deduc¬ 
tion.  It  is  obvious,  therefore,  that  the  portion  of  this  cost 
which  has  not  yet  been  charged  as  an  operating  revenue  ' 
deduction  is  simply  an  unrecovered  investment.  It  is 
exactly  the  same  as  an  expenditure  for  fuel  which,  when 
purchased,  is  charged  to  Materials  and  Supplies  Account 
and  then  charged  as  an  operating  revenue  deduction  as  used. 
Any  portion  of  the  fuel  not  used  and  charged  as  an  operating 
revenue  deduction  within  a  given  year  remains  in  Mate¬ 
rials  and  Supplies  Account  and  is  properly  included  in  the 
rate  base  and  is  entitled  to  the  same  rate  of  return  as  an  ' 
investment  in  fixed  plant.  Likewise,  it  is  no  different  from  ' 
an  investment  in  tangible  property,  for  the  reason  that  the  ' 
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plant  account  is  merely  a  temporary  resting  place  for  the 
dollars  expended  for  such  property  until  such  time  as  they  ' 
are  charged  against  revenue  in  the  form  of  depreciation  ' 
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accruals.  When  the  full  cost  of  a  particular  piece  of  prop¬ 
erty  has  been  written  off  by  depreciation  charges,  the  prop  ¬ 
erty  account  for  that  particular  item  is  wiped  out  and  is 
eliminated  from  the  rate  base.  During  the  interim,  ho'vs- 
ever,  the  difference  between  the  original  cost  of  the  property 
and  the  accrued  depreciation  to  date  has  been  included  ii 
the  rate  base  and  a  return  allowed  thereon.  This  is  the 
identical  treatment  accorded  the  expenditure  for  the  cor- 
version  of  appliances  to  the  use  of  natural  gas,  and  is  ii 
accord  with  the  provisions  of  the  Uniform  System  of  Ac¬ 
counts  and  accepted  accounting  principles. 

When  a  rate  base  is  something  other  than  the  unrecovered 
dollars  invested,  a  regulatory  body  has  discretion  within 


the  bounds  of  reason  and  fairness  to  exercise  a  judgment 
as  to  what  elements  shall  compose  the  rate  base.  The  Com  ¬ 
mission  has  followed  the  approved  method  of  determining 
the  rate  base  upon  the  number  of  remaining  dollars  ir- 
vested.  If  it  did  not  include  all  such  dollars,  the  rate  base 
would  not  truly  represent  the  depreciated  original  cost 
method.  If  it  did  not  include  all  such  dollars,  the  Commis¬ 
sion’s  action  would  be  subject  to  attack  upon  constitutional 
grounds. 

A  rate  base  could  have  been  established  in  a  different  waj , 
but  the  investment  rate  base  has  been  followed  consistently 
by  this  Commission  for  a  number  of  years  and  its  action^ 
have  been  approved  by  the  courts.  If  a  different  rate  has  2 
were  to  be  established,  a  rate  of  return  would  have  to  be 
devised  to  measure  the  constitutionally  protected  return  to 
which  the  Company  would  be  entitled  upon  such  different 
rate  base.  This  was  recognized  by  the  Court  below  when  it 
indicated  that  it  would  have  been  better  if  the  Commission 
had  determined  a  different  rate  base  and  increased  the  rate 
of  return  (p.  156,  June  8;  p.  235,  June  9;  Jt.  App.  43,  61). 
The  statement  of  the  Court  below  indicates  that,  if  the 
same  amount  of  operating  revenue  had  been  produced 
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by  a  higher  rate  of  return  on  a  lower  rate  base,  it  would  , 
have  approved  such  an  order. 

Rate  bases  established  by  different  methods  have  been  ap-  | 
proved  by  the  courts  where  the  results  were  found  to  be 
just  and  reasonable.  In  the  Hope  Natural  Gas  case,  supra, 
the  F.P.C.  found  a  rate  base  by  determining  the  actual  in¬ 
vestment  less  depreciation  and  depletion  and  added  $1,- 
392,021  “for  future  net  capital  additions,  $566,105  for  use¬ 
ful  unoperated  acreage,  and  $2,125,000  for  working  capital  ’  \ 
(p.  596)  In  the  Panhandle  Eastern  Pipe  Line  Co.  case, 
supra,  the  Commission  fixed  a  rate  base  upon  the  actual  cost 
less  accrued  depreciation,  depletion,  and  amortization,  and 
added  $920,000  for  working  capital. 

The  decisions  indicate  that  the  rate  base  itself  has  no 
sanctity  because  of  the  method  followed.  It  is  nothing  more 
than  the  measure  of  remaining  dollars  invested  in  public 
service.  Judge  Edgerton  said  it  is  “only  a  means’^  to  the 
end  of  allowing  “a  fair  return  upon  the  fair  value”  of  the 
property.  When  rates  are  established  to  give  a  fair  return 
upon  such  measured  dollars,  it  meets  all  constitutional  re¬ 
quirements.  The  rate  base  is  nothing  but  a  means  or  a 
measure  to  which  is  applied  what  has  been  found  to  be  a 
fair  rate  of  return  in  order  to  give  that  operating  revenue 
which  meets  statutory  and  constitutional  standards.  It 
makes  no  difference,  therefore,  whether  a  higher  rate  base 
and  a  lower  rate  of  return,  or  a  lower  rate  base  and  a  cor-  , 
respondingly  higher  rate  of  return,  are  used,  so  long  as 
it  allows  to  the  regulated  agency  that  return  which  is  fair 
and  reasonable  and  meets  constitutional  restraints.  It  is 
only  when  that  can  be  done  that  rates  can  be  said  to  be 
truly  just,  reasonable  and  non-confiscatory.  There  is  no 
finding  that  such  a  result  was  not  achieved  by  the  order  here 
attacked. 

It  is  not  important  to  the  decision  of  a  rate  case  ‘  ^  to  deter¬ 
mine  the  various  permissible  ways”  in  which  a  rate  base 


may  be  determined.  Hope  Natural  Gas  Co.,  supra,  at  page 
603.  Rate-making  discretion  extends  to  ‘‘the  method  used 
in  reaching  the  legislative  determination  as  well  as  that  de¬ 
termination  itself.  We  [the  Court]  are  not  concerned  with 
either,  so  long  as  constitutional  limitations  are  not  trans¬ 
gressed.”  Los  Angeles  G.  d  E.  Corp.  case,  at  p.  304;  Rail¬ 
road  Com.  V.  Pac.  G.  &  E.  Corp.,  at  p.  394. 

The  Order  Is  Not  Arbitrary  Because  Rates  Were  Made 
Effective  One  Week  After  It  Was  Issued 

The  appellee  alleged  that  the  order  issued  on  November  9 
putting  the  rate  into  effect  on  meter  readings  taken  on  and 
after  November  16,  1949,  gave  it  “a  retroactive  effect,  con¬ 
trary  to  law”.  He  argued  that  because  meters  are  read  on 
thirty-day  periods,  application  of  the  rates  to  meter  read¬ 
ings  made  less  than  thirty  days  after  the  order  was  issued 
would  have  the  effect  of  making  rates  retroactive.  The  con¬ 
tention  was  that  a  rate  order  to  be  valid  would  have  to  be 
issued  thirty  days  before  the  rates  could  be  put  into  effect. 

This  contention  is  at  variance  with  express  grants  of 
power  contained  in  the  Act.  If  sustained,  there  would  be 
imposed  upon  the  Commission  a  limitation  that  Congress 
did  not  impose,  and  one  that  is  in  conflict  with  express  statu¬ 
tory  provisions.  The  Act  authorizes  the  Commission  to  fix 
the  “time  and  condition  of  payment”  of  rates  and  to  change 
a  rate  order  “at  any  time”.  It  gives  a  public  utility  the 
right  to  change  its  rates  upon  ten  days’  notice. 

The  application  for  a  rate  increase  was  filed  July  14, 1949. 
After  a  lengthy  and  full  hearing  the  order  was  issued  No¬ 
vember  9  putting  the  prescribed  rates  into  effect  one  week 
later.  Clearly,  the  order  is  not  retroactive. 

Paragraph  28  of  the  Act  (Section  43-327  of  the  Code) 
provides  that  no  change  shall  be  made  in  a  rate  schedule 
“except  upon  ten  days’  notice  to  the  commission  *  •  •  or 
by  filing  new  schedules  in  lieu  thereof  ten  days  prior  to  the 
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time  the  same  are  to  take  effect’’.  It  is  obvious  from  this 
language  that  Congress  authorized  the  fixing  of  rates  and  a 
change  in  rates  to  be  made  by  the  utility  within  ten  days. 
Paragraph  62  of  the  Act  (Section  43-702)  reads  as  follows: 

‘‘That  the  commission  may,  at  any  time  upon  notice 
to  the  public  utility  and  after  opportunity  to  be  heard 
as  provided  in  paragraph  forty  of  this  section,  rescind, 
alter,  or  amend  any  order  fixing  any  rate  or  rates,  tolls, 
charges,  or  schedules,  or  any  other  order  made  by  the 
commission,  and  certified  copies  of  the  same  shall  be 
served  and  take  effect  as  herein  provided  for  original 
orders.”  (Emphasis  supplied). 

Paragraph  24  of  the  Act  (Section  43-323  of  the  Code)  pro¬ 
vides  that  every  public  utility  shall  file  with  the  Commission 
“within  a  time  to  be  fixed  by  the  commission”  schedules 
showing  rates,  tolls  and  charges.  This  paragraph  also 
provides  that  the  rates  shown  on  schedules  on  file  with  the 
Commission  shall  be  the  lawful  rates  and  shall  remain  and 
be  in  force  ‘  ‘  until  set  aside  by  the  commission  ’  ’.  Paragraph 
63  of  the  Act  (Section  43-703)  reads  as  follows: 

“That  all  rates,  tolls,  charges,  time  and  condition  of 
payment  thereof,  schedules,  and  joint  rates  fixed  by  the 
commission  shall  be  in  force  and  shall  be  prima  facie 
reasonable  until  finally  found  otherwise  in  an  action 
brought  for  that  purpose.”  (Emphasis  supplied). 

Paragraph  88  of  the  Act  (Section  43-911)  provides  that 
“whenever,  after  hearing  and  investigation”  the  Commis¬ 
sion  shall  find  that  any  rate,  etc.,  is  unreasonable  or  discrim¬ 
inatory  it  shall  have  the  power  to  regulate,  fix  and  deter¬ 
mine  the  same  as  provided  in  the  Act. 

There  is  no  specific  nor  implied  provision  in  the  Act  that 
would  limit  the  time  within  which  the  Commission  may  put 
rates  into  effect.  If  the  contention  of  the  appellee  should 
be  sustained,  the  effect  would  be  to  write  into  the  statute  a 
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provision  that  the  Commission  shall  not  fix  rates  that  shall 
go  into  effect  for  a  period  of  less  than  thirty  days.  Clearly, 
the  language  in  the  cited  sections  of  the  Act  does  not  permit 
'  such  construction. 

If  the  Commission  may  ‘*at  any  time”  change  its  rate 
order  and  fix  the  “time  and  condition  of  payment”  of  rates, 
as  the  statute  provides,  no  thirty-day  limitation  may  be  im  ¬ 
posed  upon  it  in  the  face  of  such  authority.  Rates  fixed  pur¬ 
suant  to  the  provisions  of  the  Act  are  lawful  rates.  The 
statute  so  provides.  Paragraph  24  provides  that  the  rates 
on  file  with  the  Commission  “shall  remain  and  be  in  force 
until  set  aside  by  the  commission”.  When  the  Commission 
acts  pursuant  to  its  authority  and  changes  a  rate  order, 
such  rates  then  become  the  lawful  rates.  No  one  is  ad¬ 
versely  affected  by  paying  lawful  rates. 

In  United  States  v.  N.  Y,  Central  Railroad  Co.,  279  U.  S. 
73,  and  T.  S  W.  Air,  Inc.  v.  C.  A.  B.,  336  U.  S.  601,  the  Court 
sustained  rates  that  were  made  effective  to  the  date  of  the 
application  for  increase  in  rates.  The  courts  have  usually 
held  that  a  law  is  not  made  retroactive  “merely  because  it 
draws  upon  antecedent  facts  for  its  operation”.  Cox  r. 
Hart,  260  U.  S.  427;  Reynolds  v.  United  States,  292  TJ.  8. 
443 ;  United  States  v.  Bradley,  83  F.  2d  483. 

There  are  many  orders  of  regulatory  bodies  fixing  rates 
to  be  charged  by  public  utilities  which  contain  so-called 
“escalator  clauses”  which  authorize  increases  or  reductions 
in  rates  dependent  upon  fluctuations  in  prices  of  the  basic 
commodity  required  in  the  manufacture  of  the  product  sold. 
Such  rate  orders  have  never  been  held  to  be  retroactive  i:i 
their  application.  A  consumer  of  such  product  purchases 
it  with  the  knowledge  of  the  authority  of  the  regulatory 
body  to  change  the  rates.  A  consumer  does  not  have  a  right 
to  the  continued  use  of  public  utility  service  because  of  ^ 
contract  express  or  implied  or  a  belief  that  he  has  suc|i 
right.  Heiskell  v.  C.  S  P.  Tel.  Co.,  45  App.  D.  C.  138. 
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There  is  a  significant  lack  of  any  specific  direction  in  the 
Act  creating  the  Commission  that  rates  prescribed  by  it 
‘‘shall  thereafter  be  charged”  for  services  “to  be  thereafter 
rendered”.  There  is  no  specific  provision  that  the  rates » 
prescribed  by  the  Commission  “shall  be  for  the  future”. 
In  some  of  the  decisions  where  the  question  of  retroactivity 
has  been  raised,  the  statute  involved  contained  limitations. 
This  is  true  in  P.  U.  C.  v.  United  Fuel  Gas  Co.,  317  U.  S. 
456,  and  Railroad  Com.  v.  Pacific  G.  S  E.  Co.,  302  U.  S. 
388,  where  the  statute  provided  for  rates  “to  be  thereafter 
in  force”. 

For  many  years  the  Commission  has  reduced  rates  for 
electricity  and  gas  and  made  the  new  rates  effective  im¬ 
mediately  or  on  a  date  earlier  than  the  date  of  the  order. 
No  contention  has  ever  been  made  that  such  rates  were 
retroactive.  Such  administrative  practice  is  entitled  to 
great  consideration. 

The  Court  below  said  that  it  was  “not  entirely  satisfied 
about  this  situation  of  the  rates  being  retroactive”  and  that 
“Wliile  the  court  is  not  entirely  satisfied,  the  court  rules 
that  that  provision  is  arbitrary  and  should  not  stand”. 
(June  13,  p.  10)  (Jt.  App.  16).  The  Court  did  not  find  as 
a  matter  of  fact  or  law  that  the  Commission’s  order  applied 
rates  retroactively,  but  held,  nevertheless,  that  making  the 
rates  effective  one  week  after  the  order  was  issued  was  arbi¬ 
trary’’  action. 

The  contention  that  the  Commission  lacks  power  to  make 
a  rate  order  effective  in  less  than  30  days  is  in  conflict  with 
the  authority  contained  in  paragraph  28  for  the  public  util¬ 
ity  to  make  rates  effective  upon  10  days’  notice,  and  the  ex¬ 
press  grant  of  power  to  the  Commission  to  change  a  rate 
order  “at  any  time”  (paragraph  62)  and  to  fix  the  “time 
and  condition  of  payment”  of  rates  (paragraph  63). 

Under  the  cited  provisions  the  Commission  has  express 
authority  to  make  a  rate  order  effective  in  less  than  30  days. 
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If,  as  a  matter  of  law,  the  order  dated  November  9  making 
rates  effective  seven  days  later  has  the  “effect”  of  applying 
rates  retroactively,  it  is  done  so  under  specific  Congressional 
grant  of  power.  Congress  has  that  power.  The  exercise  of 
that  power  is  not  arbitrary  action.  The  exercise  of  statutory 
discretion  does  not  make  the  order  invalid. 

Conclusion 

The  appellant  respectfully  submits : 

That  the  rates  prescribed  by  the  order  appealed  from 
meet  the  statutory  standard  of  just,  reasonable,  and  non- 
discriminatory ;  that  the  total  effect  of  the  order  is  not  un¬ 
just  and  unreasonable;  that  the  rate  base  was  determined 
upon  the  evidence  of  record,  and  represents  the  unrecovered 
investment  in  public  service;  that  such  a  determination  is 
permissible  under  the  Act  and  decisions  of  this  and  other 
courts,  and  is  not  arbitrary  as  a  matter  of  law.  The  Court 
below  exceeded  its  reviewing  authority  in  vacating  the  order 
because  of  the  method  used  in  determining  the  rate  base. 
It  was  in  error  in  holding  that  it  was  arbitrary  to  make  the 
rates  effective  upon  meter  readings  made  on  and  after  one 
week  after  the  order  was  issued.  For  these  reasons  the 
judgment  of  the  Court  below  should  be  reversed  with  direc¬ 
tion  to  affirm  the  order. 

Vernon  E.  West, 

General  Counsel; 

Lloyd  B.  Harrison, 

Counsel, 

Attorneys  for  appellant,  Public  Utilities  Commission 
of  the  District  of  Columbia,  District  Building, 
Washington  4,  D.  C. 
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APPENDIX 

Portions  op  Statute  Creating  the  Commission 

Par.  2  (Sec.  43-301,  D.  C.  Code) : 

“That  every  public  utility  doing  business  within 
the  District  of  Columbia  is  required  to  furnish  service 
and  facilities  reasonably  safe  and  adequate  and  in  all 
respects  just  and  reasonable.  The  charge  made  by  any 
such  public  utility  for  any  facility  or  services  furnished, 
or  rendered,  or  to  be  furnished  or  rendered,  shall  be 
reasonable,  just,  and  nondiscriminatory.  Every  un¬ 
just  or  unreasonable  or  discriminatory  charge  for  such 
facility  or  service  is  prohibited  and  is  hereby  declared 
unlawful.  Every  public  utility  is  hereby  required  to 
obey  the  lawful  orders  of  the  commission  created  by 
this  section.’^ 

Par.  7  (Sec.  43-306,  D.  C.  Code) : 

“That  the  commission  shall  value  the  property  of 
every  public  utility  within  the  District  of  Columbia 
actually  used  and  useful  for  the  convenience  of  the 
public  at  the  fair  value  thereof  at  the  time  of  said  valua¬ 
tion.^’ 

Par.  28  (Sec.  43-327,  D.  C.  Code) : 

“That  no  change  shall  thereafter  be  made  in  any 
schedule,  including  schedules  of  joint  rates,  except 
upon  ten  days’  notice  to  the  commission,  and  all  such 
changes  shall  be  plainly  indicated  upon  existing  sched¬ 
ules,  or  by  filing  new  schedules  in  lieu  thereof  ten  days 
prior  to  the  time  the  same  are  to  take  effect :  Provided^ 
That  the  commission,  upon  application  of  any  public 
utility,  may  prescribe  a  less  time  within  which  a  reduc¬ 
tion  may  be  made.” 

Par.  66  (Sec.  43-706,  D.  C.  Code) : 

“In  the  determination  of  any  appeal  from  an  order 
or  decision  of  the  Commission  the  review  by  the  court 
shall  be  limited  to  questions  of  law,  including  consti¬ 
tutional  questions;  and  the  findings  of  fact  by  the 
Commission  shall  be  conclusive  unless  it  shall  appear 
that  such  findings  of  the  Commission  are  unreasonable, 
arbitrary  or  capricious.” 

(9383) 
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Preliminary  Statement 

A  reply  brief  of  reasonable  size  does  not  permit  the 
Commission  to  state  and  answer  all  of  the  assertions  in 
the  appellee  ^s  brief  that  are  in  complete  variance  with  the  | 
facts  of  record  or  that  are  misleading.  An  effort  will  be  I 

I 

made  to  point  to  some  of  these  statements  and  direct  the  | 
Courtis  attention  to  the  evidence  of  record,  in  order  to  | 

I 

eliminate  possible  confusion.  | 

The  appellee’s  brief  contains  many  comparisons  of  items  I 
of  property  and  items  of  expenses  that  relate  to  wholly  I 
different  periods  and  different  years.  The  Commission  ! 
will  try  to  clarify  some  of  these  illogical  and  misleading  I 
comparisons.  The  brief  contains  much  argument  about 
matters  not  relevant  to  the  issue  before  the  Commission 
and  about  matters  not  contained  in  the  record  of  that  pro¬ 
ceeding.  I 

I 

Comments  on  Counter-Statement  Made  by  Appellee  | 

I 

On  page  2  of  the  appellee’s  counter-statement,  it  is  said  | 
that  the  request  for  increase  in  gas  rates  evoked  consid-  I 
erable  public  opposition  and  was  opposed  by  the  United 
States  and  members  of  the  public,  a  matter  of  no  concern 
in  this  appeal.  The  record  shows  that  the  United  States 
did  not  oppose  an  increase  in  rates.  The  Government’s 
position  was  that  no  greater  increase  in  rates  should  be| 
permitted  than  was  found  to  be  necessary.  It  is  significant! 
that  the  United  States  did  not  file  an  application  for  recon-| 
sideration  of  the  Commission’s  Order  No.  3600,  and  it  didi 
not  take  an  appeal  from  the  Commission’s  decision.  | 

It  is  also  significant  that  People’s  Counsel,  who  repre¬ 
sents  the  public,  did  not  file  an  application  for  reconsid¬ 
eration  of  the  Commission’s  order.  He  did  not  appeal  fronj 
the  order  or  join  in  appellee’s  appeal.  | 

The  appellee  also  states  that  the  most  active  of  the 
public  participation  was  by  George  Webster,  who  appeared 
in  several  alleged  capacities.  Exhibit  No.  42  (Jt.  App. 
629)  shows  that  George  C.  Webster  was  acting  under  the 

(1)  I 
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authority  of  a  resolution  of  the  Master  Plumbers  Asso¬ 
ciation,  Inc.,  and  that  his  purpose  under  that  resolution, 
and  as  stated  by  Mr.  Webster  as  a  witness  (Jt.  App.  405), 
was  “toward  the  end  that  the  Washington  Gas  Light  Com¬ 
pany  shall  terminate  its  merchandising  business  in  gas 
heaters,  gas  refrigerators,  gas  ranges,  and  water  heaters.^’ 
(Jt.  App.  629).  Mr.  Webster  offered  no  evidence,  and  had 
none,  upon  the  questions  of  the  Company ’'s  investments, 
operating  expenses,  or  revenues.  His  sole  purpose  was  to 
remove  a  competitor  from  the  gas  appliance  field. 

ARGUMENT 

Appellee  Attempts  to  Shoiw  That  the  “Method”  of  Deter- 
minjng  the  Rate  Base  Is  Not  in  Issue 

Counsel  for  appellee  find  themselves  in  the  dilemma  of 
trying  to  support  the  judgment  below  in  vacating  the  Com¬ 
mission’s  order  because  of  the  “method”  used  in  deter¬ 
mining  the  rate  base,  contrary  to  decisions  of  the  courts. 
On  pages  12  to  15,  inclusive,  of  their  brief  they  contend 
that  the  question  before  the  lower  Court  and  in  this  Court 
was  not  the  method  by  which  the  Commission  determined 
the  rate  base  but  the  composition  of  the  base.  On  pages  15 
to  40  of  their  brief  they  misapply  “fair  value”  court  de¬ 
cisions  to  an  investment  rate  base  proceeding. 

On  page  13  of  their  brief,  counsel  try  to  avoid  the  devas¬ 
tating  effect  of  this  Court’s  decision  in  Potomac  Electric 
Power  Co.,  v.  P.  U.  C.,  81 U.  S.  App.  D.  C.  225, 158  F.  2d  521, 
upon  their  position  by  saying  there  was  no  issue  in  that 
case  with  respect  to  the  question  of  “what  elements”  should 
be  included  in  the  rate  base.  This  statement  is  apparently 
made  without  a  careful  reading  of  the  decision  in  that  case. 
In  that  case  it  was  contended  that  a  rate  base  had  to  be 
determined  by  consideration  of  all  the  “elements”  set  forth 
in  Section  43-305  of  the  Code  and  all  the  Court  stated  in 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  Ed.  819.  Judge  Edger- 


3 


r 

)> 


ton  said,  *‘the  Company  contends  that  the  appealed  orde 
is  invalid  because  of  the  manner  in  which  it  was  adopted 
(p.  228).  Judge  Clark,  in  a  concurring  opinion,  said; 

“The  Company  urges  that  the  provisions  of  par^ 
graphs  6-8  of  the  Act  look  to  ‘current  fair  value’  arid 
require  a  determination  ‘in  the  light  of  current  cost  lo 
reproduce,  among  other  factors’.  I  cannot  support  the 
Company’s  contention.”  (p.  231-2.) 

Counsel  for  appellee  contend  that  the  issue  in  this  pro¬ 
ceeding  “is  not  the  how  of  a  valuation  but  the  what  upon 
which  a  valuation,  by  whatever  method,  should  be  made  ’. 
The  above  quotations  from  the  Pepco  case  are  a  complete 
answer  to  this  attempt  at  play  upon  words.  This  attem  pt 
is  dispelled  by  what  the  Court  said  in  Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.  1,  at  pages  13  and  14,  53  L.  Ed.  371, 
at  p.  380. 

In  F.  P.  C.  V.  Hope  Natural  Gas  Co.,  320  U.  S.  591,  tlie 
rate  base  was  established  upon  the  investment  basis,  bjit 
Hope  Company  introduced  evidence  of  reproduction  cost, 
also  a  “trended  original  cost”  estimate.  The  Court  said: 

“Under  the  statutory  standard  of  ‘just  and  reasoji- 
able’  it  is  the  result  reached  not  the  method  employcjd 
which  is  controlling.”  (emphasis  supplied) 

In  Panhandle  Eastern  Pipe  Line  Co.  v.  F.  P.  C.,  324  U.  S. 
635,  the  Commission  established  a  rate  base  upon  the  un- 
recovered  investment  basis  and  included  in  it  producirg 
properties  and  gathering  facilities.  The  company  claimed 
that  was  error.  In  answering  this  contention,  the  Court 
said:  “The  question  on  review  is  not  the  method  of  valua¬ 
tion  which  was  used  but  the  end  result  obtained,  since  the 
issue  is  whether  the  rate  fixed  is  ‘just  and  reasonable’  ” 
(emphasis  supplied)  (p.  649). 

In  Los  Angeles  Gas  <&  Electric  Corp.  v.  Railroad  Com¬ 
mission,  289  U.  S.  287,  the  company  contended  value  shou  d 
be  based  upon  reproduction  cost  new  less  accrued  depr a- 
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elation.  In  denying  this  contention,  Mr.  Chief  Justice 
Hughes,  speaking  for  the  Court,  said: 

“The  legislative  discretion  implied  in  the  rate  mak¬ 
ing  power  necessarily  extends  to  the  entire  legislative  i 
process,  embracing  the  method  used  in  reaching  the 
legislative  determination  as  well  as  that  determination 
itself.  We  are  not  concerned  with  either,  so  long  as 
constitutional  limitations  are  not  transgressed.”  (em-  , 
phasis  supplied)  (p.  304) 

I 

The  Court  said  the  same  thing  in  Railroad  Commission 
V.  Pacific  Gas  <&  Electric  Co.,  302  U.  S.  388,  at  p.  394. 

In  Washington  Gas  Light  Co.  v  Byrnes,  78  U.  S.  App. 

D.  C.  107,  118,  137  F.  2d  547,  (affirmed  321  U.  S.  489),  the  ' 
Administrator  of  0.  P.  A.  and  the  Director  of  Stabiliza¬ 
tion,  through  their  counsel,  complained  of  the  method  by  ‘ 
which  the  rate  base  of  the  appellant  Company  in  the  case 
at  bar  was  determined,  and  contended  they  were  entitled  ' 
to  go  into  the  question  of  “what”  constituted  the  proper 
rate  base.  This  Court  said,  “Nor  can  the  rate  making  body 
be  confined  to  any  particular  standard  or  method  in  the 
field  of  its  discretion.”  (emphasis  supplied)  (p.  119). 

The  Court  below,  in  referring  to  the  two  items  in  the  rate 
base  about  which  the  appellee  complained,  objected  to  their 
being  in  the  rate  base  because  of  “/low  they  [the  Commis¬ 
sion]  went  about  it”  (emphasis  supplied)  (Jt.  App.  51). 
The  Court  said  the  Commission  might  have  increased  the  ' 
rate  of  return  instead  of  adding  these  items  in  the  rate  base, 
and  said  “that  is  the  way  they  should  do  it”  (emphasis  sup¬ 
plied)  (Jt.  App.  61).  The  lower  Court  said  the  Commis¬ 
sion's  action  “leads  to  bad  methods^ ^  (emphasis  supplied) 

( Jt.  App.  14, 65),  and  it  ^  ‘  should  do  it  in  a  legal  manner,  and 
not  in  an  arbitrary  manner'^  (emphasis  supplied)  ( Jt.  App. 

14,  65). 

In  Ecker  v.  Western  Pacific  Railroad  Corp.,  318  U.  S. 
448,  the  Court  said  the  questions  before  it,  among  others, 
involved  the  respective  function  of  the  Interstate  Com- 
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merce  Commission  and  the  Court  and  the  method  of  valua¬ 
tion.  The  Court  referred  to  the  valuation  by  discussing! it 
under  the  sub-title  of  Method  of  Valuation.  It  said  t^ie 
question  of  valuation  is  essentially  a  problem  for  the  Com¬ 
mission,  and  since  there  is  material  evidence  to  support 
its  conclusion,  that  ‘^is  sufficient”. 

Appellee  Applies  ‘Tair  Value”  Theories  To  An  Investmejat 
Rate  Case  and  Confuses  “Property”  Losses  With  Intan^- 
ble  Elements  of  Value. 


Counsel  for  the  appellee  undertake  to  support  their  argu¬ 
ment  that  the  unrecovered  cost  of  abandoned  property  and 
the  unamortized  portion  of  the  cost  of  converting  cus¬ 
tomers’  appliances  is  not  includible  in  the  rate  base  under 
the  provisions  of  the  statute  by  asserting,  on  page  14  of 
their  brief,  that  the  Commission  followed  the  “used  and 
useful  standard”  in  Order  No.  2827.  Counsel  failed  to  ad¬ 
vise  the  Court  that  the  Commission  made  no  determination 
in  Order  No.  2827  as  to  “w-hat”  should,  or  should  not,  be  in¬ 
cluded  in  a  rate  base. 

Counsel  for  appellee  also  try  to  support  their  argument 
by  asserting  that  in  Re  Capital  Transit  Co.,  25  P.  U.  R. 
(N.  S.)  177,  the  Commission  specifically  held  that  under 
the  Act  only  property  “used  and  useful”  could  be  included 
in  the  value.  What  counsel  failed  to  state  was  that  that 
was  a  “fair  value”  case  in  which  the  cost  of  reproductlm 
new  and  cost  of  reproduction  less  depreciation  were  im¬ 
portant  elements  in  the  determination  of  the  rate  base. 
What  the  Commission  there  said,  therefore,  related  to  tfie 
^‘fair  value”  method.  It  is  the  same  fair  value  method 
that  was  referred  to  by  the  Court  in  Los  Angeles  G.  S  E. 
Corp.  V.  Railroad  Commission,  289  U.  S.  287,  at  p.  311,  when 
it  said,  “We  perceive  no  reason  for  embracing  unnecessary 
facilities  in  an  estimate  of  cost  of  reproduction.  In  a  new 
construction  under  present  conditions  it  does  not  appear 
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that  such  an  extensive  manufacturing  plant  would  be  estab¬ 
lished,  •  •  (emphasis  supplied). 

On  page  17  of  their  brief,  counsel  for  appellee  say  it  is 
well  established  that  in  “fair  value”  cases  past  losses  can¬ 
not  be  recouped  from  future  earnings,  and  again  cite  the 
Commission's  decision  Re  Capital  Transit  Co.,  25  P.  U.  R. 
(N.  S.)  177,  pp.  188  and  189,  where  it  said  past  losses  are 
not  property  and  cannot  be  capitalized  as  part  of  the  rate 
base.  As  previously  stated  herein,  that  was  a  “fair  value” 
rate  base.  Counsel  for  appellee  failed  to  state  the  “losses” 
referred  to  in  the  Capital  Transit  case  were  “development 
costs”,  not  “property”  losses.  Transit  Company  in  that 
proceeding  referred  to  earlier  Commission  orders  where 
such  “costs”  had  been  allowed,  but  the  decision  to  which 
counsel  for  appellee  has  referred  pointed  out  that  a  sub¬ 
sequent  order  of  the  Commission  “shows  clearly  that  if 
the  Commission,  as  then  constituted,  had  there  found  that 
past  earnings  had  been  sufficient  to  amortize  the  so-called 
development  costs,  it  would  have  given  the  item  no  stand¬ 
ing  in  the  finding  of  value”  (p.  188).  The  facts  in  that  case 
are  contrary  to  the  facts  in  the  instant  case.  There,  it  was 
found  that  past  earnings  had  been  sufficient  to  amortize  the 
“development  costs”.  In  the  case  at  bar,  the  undisputed 
testimony  was  that  the  limitation  put  upon  the  deprecia¬ 
tion  accruals  made  the  reserve  insufficient  to  amortize  the 
abandoned  “property”,  and,  furthermore,  that  the  change 
from  manufactured  to  natural  gas  was  too  abrupt  to  permit 
in  advance  sufficient  accruals  for  that  purpose. 

The  findings  in  the  Capital  Transit  case  and  the  case  at 
bar  are  entirely  consistent.  If  the  Company  had  amor¬ 
tized  the  abandoned  property  in  question  here,  it  would  not 
be  included  in  the  rate  base.  The  amount  included  repre¬ 
sents  only  the  dollars  unamortized,  and  it  is  because  they 
have  not  been  recovered  that  they  are  included  in  the  rate 
base  in  the  case  at  bar.  With  each  year’s  amortization 
the  rate  base  is  reduced,  so  that  when  the  balance  of  the 
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investment  will  have  been  amortized  the  entire  item  vill 
have  been  written  out  of  the  rate  base.  This  method  was 
approved  by  Mr.  Justice  Brandeis^  dissent,  Mr.  Justice 
Holmes  concurring,  in  Pacific  Gas  Co.  v.  San  Francisoo^ 
265  U.  S.  403,  at  p.  425.  The  majority  of  the  Court  aiso 
indicated  its  approval  of  including  unrecovered  cost  of 
abandoned  property  in  the  rate  base. 

On  page  18  of  their  brief,  counsel  say  the  principle  is 
well  established  that  property  no  longer  in  public  service 
cannot  be  included  in  the  rate  base,  and  cite  in  support 
thereof  certain  court  decisions,  all  relating  to  reproduction 
rate  bases,  not  investment  rate  bases.  The  first  is  the  Los 
Angeles  G.  <&  E.  Corp.  case,  supra,  in  which  the  Court  said 
of  the  estimate  of  cost  of  reproduction,  that  property  no 
longer  used  would  not  be  reconstructed.  They  cite  City 
of  Grand  Forks  v.  Red  River  Power  Co.  12  P.  U.  R.  (N.  S.) 
353,  where  the  District  Court  cited  the  Los  Angeles  ciise 
and  followed  the  principles  there  announced  in  its  dis¬ 
cussion.  But  the  Court  affirmed  the  findings  of  the  North 
Dakota  Commission,  which  found  a  value  based  upon  many 
elements.  The  values  fixed  by  that  Commission  ‘‘were 
considerably  in  excess  of  the  construction  cost  found  by 
its  engineer’^  (pp.  367,  368).  Counsel  for  appellee  also 
cite  State  ex  rel.  St.  Louis  v.  P.  S.  C.,  341  Mo.  920, 110  S.  W. 
2d  749,  and  Cedar  Rapids  Gas  Light  Co.  v.  City  of  Cedar 
Rapids,  120  N.  W.  966,  144  Iowa  426.  Both  of  these  cases 
were  “fair  value”  determinations  of  the  rate  base,  and  not 
an  investment  rate  base.  In  the  City  of  St.  Louis  case, 
an  amount  was  “added  for  upward  price  trends  and  going 
value,”  and  land  was  appraised  at  its  then  value.  In  the 
Cedar  Rapids  case  the  Court  cited  and  followed  the  “fair 
value”  theory  of  Smyth  v.  Ames,  supra. 

On  page  19  of  appellee’s  brief  an  attempt  is  made  to 
distinguish  what  was  said  in  the  dissenting  opinion  of 
Mr.  Justice  Brandeis  in  Pacific  Gas  S  Electric  Co.  v.  San 
Framcisco,  265  U.  S.  403.  It  is  said  that  the  majority 
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opinion  in  that  case,  permitting  the  inclusion  in  the  rate  base 
of  the  unrecovered  portion  of  abandoned  property,  was 
based  largely  “on  the  fact  that  future  consumers  would 
benefit  through  lower  rates The  appellee  then  continues 
with  the  following  erroneous  statement : 

“In  the  case  at  bar,  the  consumers  are  not  benefiting  by 
lower  rates  but  are  asked  to  pay  higher  rates,  not¬ 
withstanding  the  fact  that  conversion  to  natural  gas 
was  approved  after  formal  assurance  that  it  would 
result  in  lower  rates  (Order  No.  3155,  copies  of  which 
have  been  distributed  to  the  Court).^’  (Emphasis 
supplied.) 

The  statement  from  appellee  ^s  brief  quoted  hereinabove 
is  a  misstatement  of  fact.  Counsel  for  appellee  did  not  cite 
any  page  of  that  order  from  which  the  alleged  “formal 
assurance’^  is  taken.  No  such  statement  appears  in  the 
order.  On  the  contrary,  the  Commission  said  on  page  3 
of  that  order: 

“The  advantages  cited  by  the  Company  to  be  ob¬ 
tained  from  conversion  to  straight  natural  gas  would 
be,  principally,  the  elimination  of  the  necessity  of  en¬ 
larging  the  Company's  gas  production  facilities  and 
the  deferment  for  some  time  of  the  necessity  of  en¬ 
larging  some  of  the  pressure  feeder  mains.’’ 

•  •••••• 

“The  Company  also  pointed  out  that  the  change  to 
straight  natural  gas  would,  in  all  probability,  enable 
the  Company  to  absorb  the  sharp  increases  in  costs  of 
manufacturing  gas,  to  amortize  the  heavy  costs  in¬ 
cident  to  the  change-over,  and  meet  all  of  the  demands 
of  the  public  for  gas  service  without  an  increase  in 
rates  which  might  be  necessary  if  the  use  of  manu¬ 
factured  gas  were  continued.”  (Emphasis  supplied.) 

This  is  far  from  “formal  assurance”  that  the  change¬ 
over  “would  result  in  lower  rates”,  as  counsel  for  appellee 
asserted  on  page  19  of  their  brief. 
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The  record  in  the  case  at  bar  shows  that  if  the  Compajay 
had  not  converted  to  the  sale  of  natural  gas,  additioi^al 
manufacturing  facilities  of  eight  to  ten  million  dollars  woi^ld 
have  been  required  to  meet  its  needs  in  the  District  of 
Columbia  (Jt.  App.  462,  479).  That  investment  would  ha|ve 
been  included  in  the  rate  base,  and  rates  for  gas  would  ha|ve 
been  increased  sufficient  to  produce  a  return  on  that  adii- 
tional  investment,  in  addition  to  the  cost  of  operation  and 
the  higher  cost  of  manufactured  gas.  The  inference  8,p- 
parently  intended  to  be  drawn  from  the  argument  that 
appellee  makes  is  that  there  have  been  no  benefits  to  con¬ 
sumers  by  reason  of  conversion. 

As  the  Commission  pointed  out  on  page  3  of  its  Order 
No.  3155,  the  Company  hoped  that  conversion  to  natui'al 
gas  would  enable  it  “to  absorb  the  sharp  increases  in  costs 
of  manufacturing  gas’\  The  Commission  further  pointed 
out  that  the  conversion  to  natural  gas  would  probably  m(jet 
the  demands  for  public  service  “without  an  increase  in  ra1;es 
which  might  be  necessary  if  the  use  of  manufactured  gas 
were  continued.’’  Both  of  those  hopes  have  been  achievjjd. 
There  was  no  increase  in  the  cost  of  gas  service  as  a  resiilt 
of  the  change-over.  The  1942  rates  remained  in  effict 
till  Order  3600  was  issued.  Because  of  the  change-over, 
there  was  no  increase  in  cost  which  would  have  been  neojs- 
sary  if  additional  facilities  of  eight  or  ten  million  dolla.rs 
had  been  added  to  the  rate  base.  There  is  no  return  on 
that  additional  investment.  That  is  a  distinct  benefit  to 
consumers. 

While  it  is  true  that  consumers  did  not  get  the  benefit 
by  “lower  rates”,  they  did  get  the  benefit  of  natural  g;is, 
with  no  increase  in  rates;  they  got  the  benefit  of  the  lo-wer 
cost  of  natural  gas  instead  of  paying  the  higher  costs  of 
manufactured  gas;  and  they  got  the  benefit  of  saving  a 
return  on  eight  to  ten  millions  in  new  manufacturing 
plant  that  would  have  gone  into  the  rate  base  if  the  change 
to  natural  gas  had  not  been  made.  A  return  of  6%  on 
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S8, 000, 000  would  amount  to  $480,000  per  year ;  on  $10,000,- 
000  it  would  amount  to  $600,000. 

Counsel  for  appellee  have  confused  treatment  of  going 
concern  value  with  treatment  of  property  losses.  There 
is  no  relationship  between  the  two.  At  the  bottom  of  page 
19  and  the  top  of  page  20  of  their  brief,  they  say  that  the 
dictum  of  Mr.  Justice  Brandeis  in  Pacific  Gas  <&  Electric 
Co.  V.  San  Frcmcisco,  265  U.  S.  403,  that  property  losses 
should  be  considered  in  the  rate  base,  must  be  viewed  in 
the  light  of  the  decision  in  F.  P.  C.  v.  Natural  Gas  Pipeline 
Co.,  315  U.  S.  575.  In  the  Natural  Gas  Pipeline  case  the 
contention  rejected  by  the  Court  was  for  a  specific  allowance 
for  going  concern  value. 

On  page  20  counsel  state  the  decision  of  the  Court  at  page 
590  of  the  Natural  Gas  Co.  case  is  a  clear  showing  that 
“the  prudent  investment  theory^’  does  not  require  or 
permit  departure  from  the  used  and  useful  standard.  The 
rate  base  there  established  was  on  the  reproduction  cost 
basis,  not  prudent  investment.  What  the  Court  said  on  page 
590  of  the  Natural  Gas  Co.  case  is  what  is  has  always  said 
in  a  “fair  value method  case. 

Appellee  Attempts  to  Compare  Sliding  Scale  Valuations 
and  Depreciation  Reserve  as  of  1935  with  an  Investment 
Rate  Base  and  Depreciation  Reserve  in  1949,  and  to  Re¬ 
try  Contentions  in  Regard  to  the  Sliding  Scale  Plan  That 
Have  Been  Rejected  by  the  Courts. 

On  page  21  of  their  brief,  counsel  for  the  appellee  dis¬ 
cuss  depreciation  practices  and  depreciation  reserve  in 
1932,  in  1935,  and  other  years,  in  a  confusing  effort  to 
lend  support  to  their  argument  that  depreciation  had  been 
suflScient  to  recoup  investment  in  abandoned  property.  The 
short  answer  to  this  is  that  the  testimony  of  record  shows 
the  contrary  is  true.  The  Commission's  witness  testified 
that  the  depreciation  accruals  and  the  reserve  established 
under  the  sliding  scale  plan  were  not  adequate  to  cover  the 
investment  in  the  abandoned  property  (Jt.  App.  206,  208, 
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497,  498).  The  Company's  witness  testified  to  the  sarae 
effect  (Jt.  App.  281).  The  Government’s  witness  also 
testified  that  depreciation  accruals  had  been  inadequai;e. 

On  pages  20  to  24  of  their  brief,  counsel  for  appellee 
argue  about  matters  not  incorporated  in  the  record  of  tie 
proceedings  before  the  Commission,  and  about  valuatio;is 
and  depreciation  reserves  over  the  past  eighteen  years. 

At  the  top  of  page  22  they  say  that  the  rate  base  and 
depreciation  reserves  under  the  sliding  scale  plan  must  t© 
compared  with  the  valuation  study  made  by  the  Commis¬ 
sion  in  1935.  The  counsel  for  an  intervener  referred  to  on 
pages  28,  51,  57,  60  and  other  pages  of  their  brief  is  the 
principal  counsel  for  appellee  in  the  case  at  bar.  Wh(m 
he  represented  that  intervener  in  the  proceeding  before 
the  Commission  he  made  strenuous  objection  to  referemje 
by  other  witnesses  to  anything  that  related  to  the  sliding 
scale  plan  (Jt.  App.  209,  210). 

The  “fair  value”  rate  base  made  in  1935  “as  of  June  30, 
1932”  can  have  no  value  in  the  proceedings  in  the  case  it 
bar,  where  an  investment  rate  base  is  used. 

Counsel  referred  to  Order  No.  1341,  which  is  the  19o5 
finding  of  a  “fair  value”  rate  base  as  of  June  30,  1932. 
The  $15,000,000  in  value  found  in  that  order  and  compared 
with  1949  values  on  an  investment  basis  did  not  include 


all  of  the  properties  of  the  present  Company.  That  ord^r 
related  only  to  the  properties  of  the  Company.  It  does  n<|)t 
include  property  of  Geogetown  Gas  Light  Company,  or 
Prince  Georges  Gas  Corporation.  The  valuation  as  of  Jur  e 
30,  1932,  of  course,  gives  no  consideration  to  net  additior  s 
to  property  between  that  date  and  the  date  of  the  finding 
of  the  Commission  in  1935. 

The  $21,000,000  valuation  referred  to  by  counsel  for  ap¬ 
pellee  was  the  agreed  value  at  the  time  the  sliding  scale 
plan  was  adopted  and  gives  effect  to  the  depreciation  in 
depreciable  property.  The  record  in  that  proceeding  shows 
that  the  fair  value  was  arrived  at  after  deducting  $3,000  - 
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000  for  depreciation.  Counsel  for  appellee  failed  to  advise 
the  Court  of  this  fact. 

Substantially  the  same  argument  made  on  pages  22  to 
24  of  their  brief  was  made  on  behalf  of  Ex-Commissioner 
Hankin  by  the  Administrator  of  the  Office  of  Price  Admin¬ 
istration  and  rejected  by  this  Court  in  Washington  Gas 
Light  Co.  v.  Byrnes,  78  U.  S.  App.  D.  C.  107, 137  F.  2d  547, 
and  by  the  Supreme  Court  in  Vinson  v.  Washington  Gas 
Light  Co.,  321  U.  S.  489.  The  argument  made  on  pages  22 
to  24  by  counsel  for  appellee  in  the  case  at  bar  was  com¬ 
pletely  answered  by  the  Washington  Gas  Light  Co.  on 
pages  42  to  44  of  its  brief  in  the  Supreme  Court  in  the 
Vinson  case. 

On  page  21  of  their  brief,  counsel  for  appellee  argue  that 
the  4%  interest  on  the  retirement  reserve  under  the  sliding 
scale  plan  permitted  the  Company  to  earn  2%  on  its  de¬ 
preciation  reserve.  This  same  argument  was  made  by 
the  Administrator  of  the  Office  of  Price  Administration  on 
pages  37,  41  and  43  of  his  brief  in  the  Supreme  Court  in 
the  Vinson  case.  That  argument  was  also  rejected  by 
this  Court  in  the  Byrnes  case  and  by  the  Supreme  Court 
in  the  Vinson  case. 

Contrary  to  statement  of  counsel  for  appellee  on  page 
24  of  their  brief  that  accruals  for  depreciation  were  more 
substantial  than  appear  from  the  rate  of  accruals  used, 
the  undisputed  testimony  is  that  the  depreciation  accruals 
were  inadequate  to  provide  sufficient  depreciation  for  the 
property  abandoned  (Jt.  App.  206,  208,  281,  497,  498). 

Contrary  to  the  Evidence  of  Record,  Appellee  Argues  That 
the  Commission  Did  Not  Audit  the  Company’s  Property 
and  Income  Accounts. 

On  pages  25  to  27  of  their  brief,  counsel  for  appellee 
argue  that  the  rate  base  adopted  by  the  Commission  is 
taken  directly  from  the  Company’s  books;  that  the  Com¬ 
mission  did  not  go  behind  the  book  figures;  and  that  the 
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Commission  must  satisfy  itself  by  evidence  in  the  record 
that  the  rate  base  is  appropriate.  They  then  assert,  “Even 
that  little  the  Commission  has  not  done  in  the  case  at  bar’  ’ 
(p.  27).  This  statement  is  contrary  to  fact.  This  argument 
is  based  upon  a  complete  disregard  of  the  evidence  of  record. 
The  innuendos  are  false  and  without  substance  to  support 
them. 

It  is  true  that  the  rate  base  components  testified  to  by 
the  witnesses  for  the  Company,  the  Commission,  and  the 
Government,  are  predicated  directly  upon  the  books  of 
the  Company.  That  is  true  for  the  reason  that  the  Com¬ 
pany's  books  were  restated  January  1,  1940,  in  accordance 
with  the  Uniform  System  of  Accounts  of  the  Federal  Power 
Commission  to  reflect  the  actual  investment  in  the  prop¬ 
erty  by  accounts.  But  the  rate  base  determined  by  the 
Commission  was  not  “taken  directly  from  the  books A 
casual  reading  of  the  opinion  will  show  the  incorrectness 
of  the  assertion.  It  was  determined  from  book  figures 
adjusted. 

Counsel  for  appellee  said  “similar  conduct”  on  the  part 
of  the  New  Jersey  Public  Service  Commission  was  recently 
review’ed  and  condemned  in  Public  Service  Coordinated 
Transport  v.  State  of  New  Jersey,  74  A.  2d  580.  The  evi¬ 
dence  of  record  show's  that  what  the  Commission  did  in 
the  case  at  bar  is  not  “similar  conduct”  to  that  of  the  Ne’vsr 
Jersey  Commission.  The  decision  in  that  case  shows  that 
the  New  Jersey  Commission  had  not  made  an  audit  of  the 
Company’s  books.  In  that  case  there  had  been  no  restate¬ 
ment  of  the  accounts  to  reflect  actual  investment.  The 
New  Jersey  Commission  included  in  the  rate  base  more 
than  $17,000,000  “representing  the  cost  of  intangible  prop¬ 
erty  related  to  the  organization  and  acquisition”  of  various 
bus  properties  (p.  585).  The  Court  pointed  out:  “No  proof 
was  offered  by  the  companies  or  demanded  by  the  Board  to 
support  the  items  therein  included,  other  than  the  com¬ 
panies’  books  of  account.  The  record  is  thus  lacking  in 
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sufficient  evidence  from  which  this  Court  can  determine 
whether  this  rate  base  is  reasonable*’.  The  situation  in 
that  case  has  no  comparability  to  the  evidence  in  the  record 
in  the  case  at  bar.  The  conduct  of  the  Commission  in  fixing 
the  rate  base  upon  the  actual  investment  is  not  “similar 
conduct”  to  that  in  the  New  Jersey  case. 

A  significant  statement  by  the  Court  in  the  New  Jersey 
case,  which  counsel  for  appellee  have  refrained  from  citing 
in  their  brief,  is  the  statement  that  it  is  a  recognized  rule 
in  that  state  that  going  concern  value  may  be  included  in 
the  rate  base  “if  it  has  not  been  included  elsewhere  in  the 
valuation  of  the  property,  and  if  it  has  not  been  recouped 
from  prior  earnings  of  the  business”  (p.  593)  (emphasis 
supplied). 

When  counsel  for  appellee  stated  on  page  27  of  their 
brief  that  the  Commission  had  not  satisfied  itself  by  evi¬ 
dence  that  the  rate  base  is  appropriate,  such  assertion 
is  at  complete  variance  with  the  facts  of  record  in  the  case 
at  bar.  The  Company’s  Exhibit  No.  11  (Jt.  App.  585), 
the  Commission’s  Exhibit  No.  19  (Jt.  App.  603),  the  Gov¬ 
ernment’s  Exhibit  No.  30  (Jt.  App.  611),  and  the  testimony 
of  the  witnesses  for  the  three  parties  are  to  the  effect  that 
the  rate  base  shown  is  the  actual  investment  depreciated. 
The  Commission’s  witness  testified  that  Column  C  of  Ex¬ 
hibit  19  shows  the  “actual  investment”  (Jt.  App.  603),  and 
that  Column  E  shows  the  “net  investment”  applicable  to 
furnishing  service  to  the  District  of  Columbia  customers 
(Jt.  App.  200).  He  further  testified  that  the  weighted 
rate  base  for  the  twelve  months  ended  May  31,  1949,  “in¬ 
cludes  the  depreciated  investment  in  plant  as  measured 
by  the  depreciation  reserve  recorded  on  the  hooks  of  the 
Company”  (Jt.  App.  200).  How  much  further  “behind 
the  books”  can  the  Commission  go? 

Counsel  for  appellee  fail  to  state  that  the  same  counsel 
for  an  intervener  referred  to  in  their  brief  (who  is  princi- 
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pal  counsel  for  the  appellee)  objected  to  the  receipt  in 
evidence  of  Exhibit  19  (Jt.  App.  192, 193, 194). 

Exhibit  No.  19,  presented  by  the  Commission’s  witness, 
shows  the  total  investment,  that  part  allocated  to  service 
outside  the  District  of  Columbia,  and  that  allocated  to 
operations  within  the  District  of  Columbia.  The  Company’s 
Exhibit  No.  11  also  shows  the  rate  base.  The  same  ‘‘counsel 
for  an  intervener”  objected  to  rebuttal  testimony  by  vhe 
Commission’s  witness  about  the  rate  base  shown  in  i;he 
Company’s  Exhibit  No.  11  when  he  showed  that  the  rtite 
base  there  shown  did  not  represent  a  proper  rate  base  be¬ 
cause  it  included  values  other  than  investment  (R.  611, 
612,  613). 

Counsel  for  appellee  further  assert  on  page  27  of  their 
brief  that  the  Commission  received  “no  evidence”  as  to 
the  “specific  accruals”  for  depreciation  of  the  abandoned 
property.  The  Commission’s  witness  shows  in  Column  C 
of  Exhibit  No.  19  the  specific  accruals  for  depreciation, 
and  he  testified  that  this  represents  “the  portion  of  accrued 
depreciation  considered  applicable”  to  the  abandoned  prop¬ 
erty  as  accrued  on  the  books  of  the  Company  “at  rates  pre¬ 
scribed  by  this  Commission”.  (Jt.  App.  497). 

Column  B  of  Exhibit  No.  19  shows  the  depreciation  by 
classes  of  property  including  the  depreciation  for  “Un  re¬ 
covered  cost  of  abandoned  plant”.  The  Commission’s 
witness  testified  that  the  depreciation  reserve  “was  uet 
aside  for  property  to  be  abandoned”  (Jt.  App.  201).  He 
also  testified  that  the  depreciation  reserve  related  to  the 
Company’s  actual  investment  (Jt.  App.  197,  198). 

On  page  28  of  appellee’s  brief,  it  is  said  “there  is  no 
support”  in  the  record  for  the  Commission’s  finding  that 
the  unrecovered  portion  of  the  abandoned  property  allo¬ 
cable  to  the  District  of  Columbia  amounted  to  $1,774,665  84 
at  May  31,  1949.  The  Commission  clearly  stated  in  its 
opinion  ( Jt.  App.  87-88)  that  after  giving  effect  to  the  por¬ 
tion  of  the  depreciation  reserve  considered  applicable  to 
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the  abandoned  property  and  the  salvage  recovered,  the 
nnrecovered  balance  on  that  date  amounted  to  $2,337,407. 
This  figure  is  taken  directly  from  line  9  of  the  first  sheet 
of  Exhibit  46  (Jt.  App.  603).  The  unrecovered  balance 
of  abandoned  property  was  testified  to  by  a  Commission 
witness  (Jt.  App.  193,  497).  And  on  line  17  of  Exhibit 
19  is  shown  the  allocation  to  the  District  of  Columbia  opera¬ 
tions  of  the  unrecovered  cost  of  abandoned  plant  in  the 
amount  of  $1,774,665.84.  The  Company’s  witness  also 
produced  Exhibits  Nos.  11  and  12  ( Jt.  App.  585,  588),  show¬ 
ing  the  allocation  to  the  District  of  Columbia  of  the  un¬ 
recovered  balance  for  abandoned  property.  The  amount 
shown  by  the  Company’s  witness  is  slightly  different  from 
the  amount  shown  by  the  Commission’s  witness,  due  to  a 
slightly  different  method  in  the  weighting  procedure  and  to 
the  allocation  factors  used  by  this  witness.  The  Commis¬ 
sion  accepted  and  approved  the  weighting  and  the  alloca¬ 
tion  of  its  witness  in  the  amount  just  stated.  The  Govern¬ 
ment’s  Exhibit  No.  30  (Jt.  App.  611)  shows  the  unrecovered 
cost  of  abandoned  plant  to  be  $1,774,666  (a  rounded  figure). 

Counsel  for  appellee  then  continue  by  stating,  “Actually, 
the  Commission  in  this  case  relied  on  an  accounting  order 
issued  on  September  24,  1947.”  Exhibit  19  completely  re¬ 
futes  this  statement. 

At  the  bottom  of  page  28  and  top  of  page  29  of  their 
brief,  counsel  for  the  appellee  say  there  is  evidence  in  the 
record,  through  cross-examination  by  counsel  for  an  in¬ 
tervener,  showing  that  East  Plant  actually  performed  no 
function  in  1949,  is  not  required  for  rendering  adequate 
service,  and  that  the  effect  if  not  the  chief  purpose  of  re¬ 
taining  that  plant  is  solely  to  inflate  the  rate  base  at  the  ex¬ 
pense  of  the  consumer.  Counsel  limit  their  statement  to 
the  year  1949.  What  counsel  failed  to  state  is  that  the 
record  shows  that  in  the  winter  of  1947-1948  it  was  necessary 
on  a  number  of  occasions  to  produce  manufactured  gas  at 
the  East  Station  because  the  supplier  of  natural  gas  was 
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unable  to  supply  the  full  requirements  of  the  Company. 
On  one  of  such  days  during  that  heating  season,  there  was 
a  break  in  the  line  of  the  natural  gas  supplier,  which  made 
it  necessary  for  the  Company  to  produce  a  large  quantity 
of  gas.  On  another  occasion  one  of  the  compressors  failed 
at  the  Boldman  Pumping  Station  in  Kentucky,  which  cur¬ 
tailed  the  supplier's  ability  to  furnish  gas.  On  other  oc¬ 
casions  when  the  East  Station  was  operated  it  was  be¬ 
cause  of  the  inability  of  the  natural  gas  supplier  to  put 
sufficient  quantity  of  gas  into  the  line  to  give  the  Company 
its  full  requirements  (Jt.  App.  221,  225,  241,  243).  These 
reasons,  alone,  show  the  wisdom  of  retaining  the  East 
Station  until  the  duplicate  supply  line  from  the  gas  fields 
was  built. 

By  limiting  the  assertion  at  the  bottom  of  page  28  and 
top  of  page  29  to  the  year  1949,  they  limit  themselves  to  only 
one-half  of  the  heating  season  of  1948-1949,  and  to  less 
than  a  correct  statement  of  the  facts.  This  testimony  was 
produced  on  September  19, 1949,  before  the  heating  season 
of  1949-1950  began.  Counsel  failed  to  advise  the  Court  that 
the  reason  gas  was  not  produced  at  the  East  Station  during 
the  winter  of  1948-1949  was  “due  to  the  extremely  mild 
winter  which  we  experienced*’  (Jt.  App.  259). 

On  page  29  of  their  brief,  counsel  for  appellee  stated 
that  the  unrecovered  amount  for  the  West  Plant  “set 
forth  in  Order  No.  3261  and  adopted  in  the  Commission’s 
findings  in  this  rate  case”  is  stated  to  result  from  an  al¬ 
location  of  the  depreciation  reserve  to  specific  property 
abandonment.  The  statement  that  the  unrecovered  amount 
of  the  West  Plant  set  forth  in  Order  No.  3261  was 
“adopted”  by  the  Commission  “in  this  rate  case”  is  con¬ 
trary  to  the  evidence  of  record.  Order  No.  3261  shows  the 
unrecovered  original  cost  of  that  plant  for  the  year  1947, 
to  be  $2,193,840.  Exhibit  No.  19,  upon  which  the  Commis¬ 
sion’s  finding  is  predicated,  shows  the  unrecovered  original 
cost  on  May  31, 1949,  two  years  later,  for  the  West  Station 
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and  a  part  of  East  Station  that  was  abandoned,  combined, 
in  the  amount  of  $1,774,665.84.  (Jt.  App.  603). 

Exhibit  No.  46  (Jt.  App.  633)  .shows  in  lines  1,  2  and  3 
the  total  plant  cost  to  be  abandoned,  the  cost  of  property- 
still  in  service,  and  the  cost  of  property  abandoned  on  May 
31,  1949.  It  shows  in  lines  4  and  5  the  portion  of  the  cost 
of  abandoned  property  charged  to  depreciation,  the  portion 
charged  to  contributions,  and  the  portion  charged  to  ex¬ 
traordinary  property  loss.  Line  6  shows  the  net  salvage 
recovered  from  abandoned  property.  Line  7  shows  the  net 
charge  to  Account  141  on  May  31,  1949.  Then  line  8  shows 
the  amount  recovered  by  charges  to  operations  through  May 
31,  1949,  and  line  9  shows  the  balance  unrecovered  on  that 
date. 

On  page  29  counsel  for  appellee  said  that  the  book  re¬ 
serve  applicable  to  plant  to  be  continued  in  service  is  shown 
by  Order  No.  3487  to  be  $3,330,942.  Order  No.  3487  shows 
the  depreciation  reserve  recorded  on  the  books  of  the  Com¬ 
pany  ‘‘at  December  31,  1947 The  Commission  stated 
in  Order  No.  3487  that  the  book  reserve  stated  was  for  all 
property  of  the  Company,  not  just  that  for  the  District  of 
Columbia,  and  not  just  that  for  the  West  Plant.  Further¬ 
more,  the  Commission  said  the  $3,330,942  was  the  reserve 
for  depreciation  applicable  to  property  “other  than  trans¬ 
portation  equipment  and  tools’^  which  will  continue  to  be 
used  in  the  Company's  business. 

Appellee  Ignores  the  Record  and  Compares  Incomparable 

and  Unapproved  Statistical  Reports  With  Evidence  to 

Support  Fallacious  Argument. 

On  pages  40  to  49,  inclusive,  counsel  for  appellee  argue 
that  the  Commission  failed  to  find  probable  revenues  and 
probable  earnings.  They  cite  certain  cases  which  do  not 
support  their  argument.  The  cases  and  pages  cited  do  not 
stand  for  the  principle  asserted.  Counsel  try  to  substitute 
unsupported  argument  for  facts  of  record  and  present 
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unapproved  and  incomparable  statistical  reports  of  matters 
not  before  the  Commission  and  that  have  occurred  since 
the  proceeding  was  closed. 

The  reasons  for  the  rejection  of  the  requested  increase 
of  $900,000  operating  revenues  are  hardly  to  be  taken  as 
the  basis  for  the  Commission's  .findings  of  the  amount 
of  additional  operating  revenues  it  found  to  be  reasonable. 
The  reasons  stated,  however,  clearly  indicate  some  of  the 
variable  factors  which  caused  the  Commission  to  find  that 
a  smaller  amount  would  provide  the  Company  ‘‘with  a 
reasonable  return”.  The  Commission  stated  the  rate  sched¬ 
ules  it  approved  were  calculated  to  produce  $750,000  addi¬ 
tional  operating  revenues  when  applied  to  the  volume  of 
sales  for  the  test  year  (Jt.  App.  104).  The  Commission 
pointed  out  some  of  the  factors  that  would  produce  addi¬ 
tional  operating  revenues  in  a  succeeding  year,  such  as 
growth  in  the  volume  of  business  resulting  from  additional 
customers,  normal  temperature  conditions,  and  the  redac¬ 
tion  in  revenue  requirements  by  reason  of  the  decline  in 
the  rate  base  due  to  the  amortization  of  the  extraordinary 
property  loss  and  the  cost  of  converting  to  natural  gas. 
All  of  the  factors  were  taken  into  consideration  in  arriving 
at  the  increase  allowed.  It  then  said  that,  in  view  of  I  all 
the  “variable  factors”  involved  as  to  the  future  which  ire 
“impossible  to  measure  precisely”,  it  is  convinced  tliat 
the  rate  schedules  approved  by  it  to  produce  $750,000,  when 
applied  to  the  volume  of  sales  for  the  calendar  year  1918, 
will  provide  the  Company  with  “a  reasonable  return  in 
the  immediate  future”  (Jt.  App.  104). 

Furthermore,  opportunity  was  afforded  the  appellee  to 
examine  and  cross-examine  witnesses  on  this  particular 
subject.  He  did  not  do  so.  Opportunity  was  afforded  to 
another  intervener,  referred  to  several  times  in  appellee’s 
brief,  to  examine  and  cross-examine  on  the  subject  of 
revenues  and  all  other  matters.  That  opportunity  was 
fully  exercised  by  the  same  counsel  who  now  represents 
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the  appellee  in  this  Court  ( Jt.  App.  262-266, 274-291, 295-303, ' 
364-413,  485-496,  502-504,  523-524,  571). 

Counsel  for  appellee  complain  that  it  is  impossible  ‘Ho 
compare’^  the  probable  revenues  ordered  by  the  Commis¬ 
sion  “with  the  $900,000  increase  requested  by  the  Com¬ 
pany.  Perhaps  sufficient  answer  to  this  complaint  is  that 
the  Commission  did  not  allow  an  increase  of  $900,000.  The 
schedules  approved  are  not  designed  to  produce  $900,000 
increase  in  operating  revenues,  so  a  comparison  would  be 
of  no  value.  If  a  comparison  is  desired,  the  difference  is 
$150,000. 

Perhaps  it  was  not  necessary  under  the  “essential  or 
basic  findings”  rule  for  the  Commission  to  make  the  com¬ 
plete  and  detailed  findings  it  did  in  its  opinion,  but  the 
Commission  set  forth  revenue  statements  produced  by 
both  the  Company  witness  and  the  Commission  witness 
showing  operating  revenues  and  their  sources,  operating 
revenue  deductions  by  classes  for  operation,  maintenance, 
production,  distribution,  customer  accounting  and  collect¬ 
ing,  sales  promotion,  administrative  and  general,  amortiza¬ 
tion,  depreciation  (normal,  accelerated,  and  extraordinary 
property  losses),  taxes  (general  and  Federal  and  District 
of  Columbia  income),  and  the  net  operating  revenues  (Jt. 
App.  81,  83-84). 

Following  these  complete  and  detailed  studies  of  the 
witnesses,  the  Commission  then  discussed  the  differences 
in  the  computations  where  there  was  a  difference  as  to 
particular  items  making  up  the  income  statements,  and 
made  its  finding  in  respect  thereof  under  separate  head¬ 
ings  dealing  with  the  particular  items  of  differences  (Jt. 
App.  89,  90,  93,  97-98,  100). 

After  discussing  the  differences  relating  to  certain  items 
and  making  its  findings  in  respect  thereof,  the  Commis¬ 
sion  then  explained  the  effect  of  the  proposed  increase  of 
$900,000  as  stated  by  the  witnesses  (Jt.  App.  100);  the 
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proposed  rate  schedules  ( Jt.  App.  101-102) ;  and  then  stalled 
its  conclusions  from  that  testimony  (Jt.  App.  102-105), 

On  page  42  of  their  brief,  counsel  state  it  is  fundamental 
in  rate-making,  regardless  of  the  ‘‘method’^  employed, 
that  “a  prediction  of  future  revenues  and  earnings”  is  an 
indispensable  part  of  the  quotient,  and  cite  several  ca^es 
in  support  of  this  statement.  The  action  taken  by  Ihe 
Commission  in  Order  No.  3600  is  not  in  conflict  with  any  of 
the  cases  cited.  The  Commission  has  clearly  stated  ^he 
effect  of  the  proposed  rates  in  gross  additional  operatijng 
revenues  and  the  increases  by  classes  of  customers,  stajed 
both  in  dollars  and  in  percentage  of  increase.  It  wen:  a 
step  further  and  stated  the  monthly  increase  in  individual 
domestic  bills  for  various  consumption  brackets  beginning 
with  5  therms  and  extending  to  600  therms  (Jt.  App.  134- 
105).  The  detail  in  which  the  Commission  has  estima  ted 
the  future  earnings  and  the  effect,  not  only  upon  the  Com¬ 
pany  but  customers  by  classes  and  by  therms  of  consump¬ 
tion,  is  far  greater  than  that  found  in  the  cases  cited  by 
counsel  for  appellees. 

But  the  statements  referred  to  in  the  cases  cited  do  not 


hold  that  ‘‘a  prediction  of  future  revenues  and  earnings” 
is  essential.  The  language  referred  to  has  reference  to 
present  and  future  values  of  property,  not  “revenues  and 


earnings. 


The  first  case  cited  is  Smyth  v.  Ames,  169  U.  S.  466,  547, 
42  L.  Ed.  819.  Counsel  cite  page  547  of  this  case  as  sup¬ 
porting  their  assertion.  That  page  of  the  Smyth  v.  Aries 
case  sets  forth  the  “fair  value”  standard  of  valuation 
that  was  followed  by  the  courts  for  many  years. 

Instead  of  spelling  out  in  the  detailed  manner  in  which 
the  Commission  did  in  the  case  at  bar,  the  citation  to  the 
Smyth  Y.  Ames  case  merely  expresses  the  “effect”  of  the 
Act  there  involved  in  general  language,  such  as,  “the  prob¬ 
able  effect”  and  “an  actual  loss”  and  “would  have  earied 
something  above  operating  expenses.”  There  is  no  de- 
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tailed  statement  of  operating  revenues,  operating  revenue 
deductions,  and  the  various  adjustments  in  that  decision 
that  are  found  in  Order  No.  3600  involved  in  the  case  at 
bar,  and  there  is  no  indication  in  the  statement  of  the 
Court  that  such  refinements  are  required  of  a  regulatory 
body.  Furthermore,  the  action  of  a  regulatory  body  was 
not  involved  in  Smyth  v.  Ames.  The  contest  there  was 
over  the  lawfulness  of  an  act  of  the  state  legislature. 

Another  case  cited  by  counsel  for  appellee  in  support 
of  their  statement  that  a  “ prediction’*  of  future  revenues 
and  earnings  is  indispensable  is  Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.  1,  at  p.  15,  53  L.  Ed.  371.  The  Knox¬ 
ville  case  is  not  authority  for  the  assertion  made  by  counsel. 
In  that  case  the  lower  court  had  reversed  a  rate  ordinance 
of  the  city  of  Knoxville,  and,  on  appeal  to  the  Supreme 
Court,  that  decree  was  reversed  with  directions  to  dismiss 
the  bill  of  complaint.  There  is  no  statement  in  the  Knox¬ 
ville  case  that  a  precise  prophecy  is  required.  There  is 
far  more  detailed  statement  of  anticipated  revenues  in 
Order  No.  3600  than  is  shown  in  the  Knoxville  case,  or  than 
is  indicated  as  being  necessary. 

Counsel  for  appellee  also  cite  Southwestern  Bell  Tele¬ 
phone  Co.  V.  P.  S.  C.,  262  U.  S-  276,  at  p.  288,  and  Los  An¬ 
geles  G.  E.  Corp.  V.  Railroad  Com.,  289  U.  S.  287,  at  p. 
307.  The  statements  of  the  Court  cited  in  these  two  cases 
do  not  hold  that  it  is  essential  to  make  “a  prediction  of 
future  revenues  and  earnings.”  In  both  cases,  the  Court 
was  speaking  about  present  and  future  values  of  property, 
not  revenues  and  earnings.  In  the  Los  Angeles  case,  the 
Court  said: 

‘‘We  have  emphasized  the  danger  in  resting  conclu¬ 
sions  upon  estimates  of  a  conjectural  character.”  (p. 
307) 

The  Court  then  quotes  from  the  Minnesota  Rate  Cases,  230 
U.  S.  352,  at  p.  452,  where  it  was  said  the  cost-of-reproduc- 
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tion  method  of  determining  value  *^does  not  justify  tne 
acceptance  of  results  which  depend  upon  mere  conjectunj” 
(p.  307).  Counsel  for  appellee  also  cite  McCardle  v.  In- 
dicmapolis  Water  Co.,  272  U.  S.  400,  at  p.  408.  What  the 
Court  there  said  was,  again,  about  the  value  of  property 
on  a  reproduction  cost  basis,  and  not  a  prediction  of  future 
revenues  and  earnings. 

Counsel  for  appellee  have  cited  F.  P.  C.  v.  Natural  Gas 
Pipeline  Co.,  315  U.  S.  575,  in  support  of  their  assertion 
that  it  is  essential  in  rate  making  to  make  a  prediction 
of  future  revenues  and  earnings.  No  particular  page  of 
this  decision  was  cited.  No  such  language  is  found  in  the 
decision  of  the  Court.  Clearly,  the  cases  cited  do  not  sup¬ 
port  the  assertion  made  on  page  42  of  appellee’s  brief. 

On  page  47  of  the  appellee’s  brief  there  is  set  forth  a 
statement  of  operating  revenues,  operating  expenses,  net 
operating  revenues  and  certain  statistical  information  iov 
the  first  six  months  of  1950  compared  with  the  first  sk 
months  of  1949.  The  1950  data  is  not  in  the  record  because 
it  was  made  in  July,  August,  September  and  October,  1949. 
The  net  operating  revenues  of  $1,985,720.07  for  the  first  six 
months  of  1950  reflect  the  total  operations  of  the  Compaijiy 
and  not  those  related  to  the  District  of  Columbia.  Thiy 
have  not  been  approved  by  the  Commission,  and,  in  a  rap 
investigation,  may  require  adjustments.  Counsel  for  ap¬ 
pellee  glibly  proceed  to  arrive  at  net  operating  revenues 
from  District  operations  by  the  simple  and  easy  process 
of  relating  net  operating  revenues  from  District  operations 
during  the  year  1948  to  total  net  operating  revenue  for  the 
same  period  and  adding  an  amount  arrived  at  by  an  up- 
disclosed  process.  It  is  pertinent  to  note  that  the  recoi[d 
shows  a  substantial,  if  not  the  major  part  of  the  more  thpn 
100  man  days  devoted  to  this  investigation  by  the  Commis¬ 
sion’s  staff,  was  devoted  to  the  intricate  problem  of  allocat¬ 
ing  revenues,  expenses  and  investment  between  the  Dis- 
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trict  and  other  operations  of  the  Company  (R.  609-611). 
It  is  also  pertinent  to  note  that  during  the  year  1948,  the 
period  relied  upon  by  counsel  in  their  amazing  allocation, 
revenues  from  the  sales  of  gas  to  subsidiary  companies  con¬ 
stituted  approximately  14.9%  of  total  operating  revenues, 
while  during  the  six  months  ended  June  30,  1950,  revenues 
from  sales  to  subsidiaries  constituted  19.3%  of  the  total 
operating  revenues.  It  is  thus  evident  that  the  $1,585,000 
which  they  unqualifiedly  state  to  be  revenues  from  District 
operations  for  the  first  six  months  of  1950  (p.  48)  is  wholly 
unsupported  and  can  be  given  no  weight  whatever.  They 
then  state  that  a  6%  return  on  the  $32,000,000  rate  base 
found  by  the  Commission  would  be  satisfied  by  armual  net 
operating  revenues  of  approximately  $1,800,000,  thus  im¬ 
plying  that  the  net  operating  revenues  for  the  first  six 
months  of  1950  would  amount  to  twice  the  amount  of  $1,- 
585,000.  On  this  point,  it  is  interesting  to  note  that  during 
the  year  1948  $1,512,611.21,  or  approximately  93%  of  the 
total  net  operating  revenue  of  $1,625,133.49  for  the  yeatj 
was  derived  from  operations  during  the  first  six  months  of 
that  year,  because  of  the  seasonal  nature  of  the  business. 
If  the  year  1950  follows  the  pattern  of  1948,  even  the  fic¬ 
titious  net  operating  revenue  figure  of  $1,585,000  for  the 
first  six  months  would  indicate  annual  net  operating  reve¬ 
nues  of  approximately  $1,700,000.  This  amount  is  $100,000 
less  than  the  amount  stated  by  counsel,  and,  if  their  compu¬ 
tation  were  corrected  to  the  right  figure,  it  would  be  $220,000 
less  than  a  6%  return  on  the  same  rate  base. 

Another  example  of  the  use  of  incomplete  data  is  their 
reference  on  page  47  to  an  increase  of  5,484  space  heating 
meters  during  the  first  six  months  of  1950  over  the  first  six 
months  of  1949  and  their  failure  to  show  the  decrease  of 
4,022  in  the  average  number  of  domestic  meters  in  1950  over 
1949. 
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Appellee’s  Argument  That  Operating  Expenses  Are  Ovei|- 
stated  Is  Contrary  to  the  Evidence 


On  pages  49  to  54,  inclusive,  of  their  brief,  counsel  for 
appellee  argue  that  amortization  of  the  unrecovered  cost 
of  abandoned  property  was  improperly  allowed  as  a  charg  e 
to  income.  On  page  49  they  say  that  the  operating  expense  3 
allowed  by  the  Commission  *  ‘  are  grossly  over-stated  ’  Thi  3 
statement  is  contrary  to  the  evidence  of  record.  The  oper¬ 
ating  expense  accounts  were  carefully  audited  by  the  Com¬ 
mission’s  staff,  and  all  appropriate  adjustments  were  madii 
in  the  accounts.  These  adjustments  are  detailed  on  Sched¬ 
ule  2,  consisting  of  two  sheets,  of  Exhibit  No.  20  (Jt.  App. 
605,  606).  The  Commission’s  order  reviews  the  testimony 
of  the  witnesses  on  the  subject  and  states  the  Commission’s 
conclusions  in  respect  thereof. 

On  page  50  of  their  brief,  counsel  say  that  in  addition 
to  improper  charges,  the  Commission  ignored  testimony  in 
the  record  which  ‘indicated”  that  the  Company  was  im¬ 
properly  charging  to  utility  operations  expense  items  in¬ 
curred  in  its  merchandising  and  jobbing  activities.  Th(} 
evidence  of  record  shows  that  the  accounts  for  merchan¬ 
dising  and  jobbing  are  kept  separately.  The  Commission’s 
finding  and  opinion  clearly  show  that  no  testimony  was 
ignored  and  that  it  made  its  findings  upon  the  testimony  0^ 
record,  which  it  discussed  at  length  and  in  detail  (Jt.  App. 
93-98). 

The  testimony  which  counsel  for  the  appellee  say  ‘‘in¬ 
dicated”  improper  charges  to  operating  expenses  was  thajt 
presented  by  “the  intervener”  so  often  referred  to  by 
counsel  in  their  brief.  This  witness  did  not  make  an  inde¬ 
pendent  study  of  the  Company’s  books,  but  relied  pri¬ 
marily  upon  information  contained  in  exhibits  of  othei* 
witnesses  (Jt.  App.  347,  348,  349,  354,  356).  His  Exhibii; 
No.  39  was  revised  three  times  after  cross-examination.  In 
some  computations  the  witness  added  weighted  and  un  - 
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weighted  figures  to  obtain  bis  results  (Exbibit  No.  39,  Jt. 
App.  625).  In  others  be  added  items  for  one  period  with 
similar  items  for  other  periods  (Sheet  5  of  Exhibit  No.  39 
and  second  and  third  revisions  of  Sheet  7  of  Exhibit  No. 
39  and  Exhibit  No.  37).  This  was  admitted  by  the  witness 
on  cross-examination  (Jt.  App.  399,  400).  In  some  of  his 
operating  expense  determinations  he  started  his  compu¬ 
tation  with  allocated  amounts  taken  from  exhibits  of  other 
witnesses  and  then  made  a  second  allocation  of  such  allo¬ 
cated  items  (Jt.  App.  398,  399).  The  inaccuracy  of  his 
results  is  demonstrated  on  his  Exhibit  No.  39  where  he 
arrived  at  a  rate  of  return  of  14.76%  for  the  year  1948 
(Jt.  App.  625),  when  experienced  accountants  showed  a 
return  of  less  than  one  third  of  that  amount.  (Jt.  App. 
585,  607).  Another  demonstration  of  the  incompetence  of 
the  exhibits  is  illustrated  by  the  statement  of  the  witness 
that  he  is  ‘‘shooting  for’’  a  particular  amount  (R.  1580),  and 
when  he  was  trying  to  check  his  computations  by  “trying  to 
get  the  same  result”  (Jt.  App.  432),  or  when  he  tried  to  ex¬ 
plain  differences  in  his  allocations  were  “because  they  are  in¬ 
cluded  in  the  column  today”  (Jt.  App.  420).  It  is  upon  the 
basis  of  such  testimony  that  counsel  for  appellee  assert 
that  the  Company’s  operating  expenses  which  have  been 
adjusted  by  the  Commission  were  overstated. 

Abandoned  Property 

On  page  51  of  their  brief,  counsel  say  the  Commission 
had  prejudged  the  matter  of  treatment  of  accounting  for 
abandoned  property  on  the  basis  of  the  separate  account¬ 
ing  proceeding  which,  they  say,  insofar  as  the  rate  payers 
were  concerned  was  ex  parte  in  nature.  The  pages  of  the 
Joint  Appendix  they  cite  do  not  support  any  such  asser¬ 
tion.  The  assertion  of  counsel  on  page  2  of  their  brief  that 
the  rate  case  evoked  “considerable  public  opposition”  to 
the  increase  in  rates  shows  the  falsity  of  this  innuendo. 
All  who  so  desired  were  fully  heard  on  all  matters  that  re- 
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lated  to  the  effect  of  the  accounting  in  the  determination  |)f 
rates.  | 

On  page  51  of  their  brief,  counsel  for  the  appellee  attribute 
to  the  Commission  and  its  counsel  an  “arbitrary  attitude” 
because  counsel  for  the  Commission  objected  to  a  collateral 
attack  in  this  proceeding  of  an  order  issued  in  1947.  Tljie 
Commission  ruled  there  was  no  useful  purpose  to  be  servM 
by  going  into  matters  which  had  already  been  decided 
1947  (Jt.  App.  247).  The  orders  sought  to  be  attacked  by 
the  “counsel  for  an  intervener”  were  accounting  ordei[s 
which  he  sought  to  attack  collaterally  in  a  rate  case.  Th|s 
Court  in  TJ.  S.  v.  P.  U.  C.,  81  U.  S.  App.  D.  C.  237,  158  1^. 


2d  533  (cert,  denied  331  U.  S.  816),  held  that  the  Unite^ 
States  could  not  make  a  collateral  attack  upon  a  previoijs 
order  issued  by  the  Commission.  This  Court  cited  Sectiojn 
43-705  of  the  Code,  and  said  that  that  section  permits 
appeal  from  a  final  order  of  the  Commission  within  sixty 
days  after  the  denial  of  an  application  for  reconsideration. 
It  said  that  such  orders  become  final  and  conclusive  wheji 
no  person  affected  thereby  availed  himself  of  the  right  of 
appeal.  The  “arbitrary  attitude”  charged  against  th^ 
Commission  and  its  counsel  is  because  they  followed  thjj 
law  as  laid  down  by  this  Court  and  provided  in  the  statutd. 

On  page  52  of  their  brief,  counsel  say,  “as  developed  iil 
the  argument  above”,  rates  paid  by  consumers  in  the  pasi; 
have  been  more  than  adequate  to  compensate  investors  for 
depreciation  in  the  property,  so  that,  in  effect,  there  is  nq 
xmrecovered  cost  for  abandoned  property.  This  statement 
is  contrary  to  evidence  of  record  presented  by  witnessed 
for  the  Commission,  the  Company  and  the  Government.  Ilj 
is  significant  that  counsel  point  to  their  own  argument  for 
support  of  the  statement,  not  to  the  record.  The  reason  is 
obvious — they  cannot  point  to  evidence  in  the  record  to 
support  the  statement.  Elsewhere  in  this  reply  brief  refer¬ 
ence  is  made  to  the  evidence  of  record,  with  citations  to  the 
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Joint  Appendix,  which  show  that  the  assertion  is  contrary 
to  fact. 

They  also  say  on  page  52  of  their  brief,  that  under  the 
Commission’s  findings  a  utility  would  enjoy  a  guarantee 
against  losses.  Counsel  again  confuse  ‘‘property  losses” 
with  “operation  losses”.  They  completely  ignore  Account 
141,  Extraordinary  Property  Losses,  in  the  Uniform  System 
of  Accounts,  and  the  function  of  that  account.  They  ignore 
undisputed  evidence  of  record  and  established  accounting 
methods  and  assert  on  the  strength  of  their  own  argument, 
fallacious  as  it  is,  that  depreciation  in  the  past  has  been 
adequate  to  restore  abandoned  property. 

At  the  bottom  of  page  52  of  their  brief  counsel  cite  two 
court  cases  and  several  regulatory  cases  to  support  their 
assertion  that  a  utility  cannot  charge  against  current  in¬ 
come  “past  inadequate  depreciation  on  abandoned  prop¬ 
erty”.  The  rate  bases  in  both  court  cases  were  on  the  re¬ 
production  cost  theory.  In  the  first  case.  State  ex  rel.  St 
Louis  V.  P.  jSL  C.,  110  S.  W.  2d  749,  the  Court  stated  the 
matter  of  charges  for  depreciation  was  subject  to  the  facts 
of  record  in  the  case.  In  the  second,  New  Jersey  Suburban 
Water  Co.  v.  P.  U.  C.,  8  A.  2d  350,  the  utility  admitted  the 
amount  entered  on  its  books  as  “amortization  or  retirement 
reserve”,  but  denied  it  represented  depreciation  (p.  356). 
The  Court  approved  the  action  of  the  Commission  in  allow¬ 
ing  the  smaller  amount. 

Among  the  regulatory  cases  cited  in  support  of  their 
assertion  that  “past  inadequate  depreciation  on  abandoned 
property”  cannot  be  charged  to  income,  counsel  for  ap¬ 
pellee  cite  Re  Foster  Tra^portation  Co.,  64  P.  U.  R.  (N.  S.) 
439.  That  case  did  not  involve  the  question  of  “past  in¬ 
adequate  depreciation  on  abandoned  property”.  The  ap¬ 
plicant  in  that  case  used  results  of  operations  for  the 
month  of  September,  1945,  expanded  to  a  year,  as  support 
for  increased  bus  fares.  Included  in  the  results  of  such 
operations  were  estimates  for  depreciation  on  equipment 
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“to  be  purchased  at  an  indefinite  time  in  the  future”,  am 
other  anticipated  expenses^  and  depreciation  expenses  “ap 
plicable  to  prior  years”,  which  the  California  Commissio 
excluded  “in  measuring  applicant’s  revenue  needs 
(p.  443).  Another  regulatory  decision  was  Re  Citize 
Utilities  Co.,  67  P.  U.  R.  (N.  S.)  53.  This  proceeding  di 
not  involve  “past  inadequate  depreciation  on  abandone 
property”.  The  Colorado  Commission  found  that  tm 
utility’s  depreciation  reserve  account  “shows  a  disregard 
of  the  system  of  accounts  and  said  the  utility’s  practicj 
“has  resulted  in  an  unreasonable  depletion  of  that  account 
(p.  57).  In  the  case  at  bar  the  Company  was  not  permitte 
to  accrue  sufficient  depreciation  reserve.  The  regulatory 
decision  is  inapplicable  to  the  case  at  bar.  They  also  ci 
Columbus  Gas  <&  Fuel  Co.,  32  P.  U.  R.  (N.  S.)  321.  In  tha; 
case  the  Ohio  Commission  said  that  amortization  as  sue 
and  standing  alone  is  sound  both  in  law  and  equity,  bii 
that  the  allowance  must  be  made  “in  the  light  of  the  cii* 
cumstances  in  the  particular  case  ”  ( p.  367 ) .  The  utility  wa 
not  prohibited  from  accruing  adequate  depreciation, 
also  cite  Re  Mystic  Valley  Water  Co.,  23  P.  U.  R.  (N.  S. 
19.  That  case  involved  a  reproduction  cost  estimate.  Th 
utility  had  failed  to  accrue  sufficient  depreciation  when 
could  have  done  so,  contrary  to  the  situation  in  the  case 
bar.  Counsel  for  appellee  cite  Re  Rochester  Electric  Rail 
way  Co.,  36  P.  U.  R.  (N.  S.)  161.  The  New  York  Commisi 
sion  pointed  out  the  error  which  the  Company  there  mad 
in  not  accumulating  sufficient  depreciation  to  meet  re 
tirements.  In  the  case  of  Re  Community  Natural  Gas  Co 
15  P.  U.  R.  (N.  S.)  149,  the  rate  base  was  on  the  reproduc 
tion  cost  theory.  That  case  did  not  involve  “past  inade 
quate  depreciation  on  abandoned  property”.  On  the  ques; 
tion  of  depreciation,  the  Texas  Railroad  Commission  sai 
if  at  any  time  it  becomes  apparent  that  the  allowance 
depreciation  is  not  sufficient,  upon  proper  application  an 
proof,  “We  will  increase  this  allowance  to  meet  the  amouii 
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shown  to  be  needed’’  (p.  163).  The  last  regulatory  case 
cited  is  Re  Brooklyn  Borough  Gas  Co.,  21  P.  U.  E.  (N.  S.) 
353,  at  p.  419.  The  page  cited  has  no  relation  to  the  ques¬ 
tion  of  “past  inadequate  depreciation  on  abandoned  prop¬ 
erty”.  Under  the  subject  of  depreciation,  however,  at 
p.  401,  the  New  York  Commission  said  had  the  utility  con¬ 
tinued  to  make  adequate  annual  provisions  for  depreciation 
its  retirement  reserve  might  be  taken  as  a  measure  of  the 
existing  depreciation  in  its  property.  That  is  another  case 
in  which  the  rate  base  was  determined  on  the  reproduction 
cost  theory. 

The  lower  Court  rejected  this  argument.  (Jt.  App. 
13,  16). 

Accelerated  Depreciation 

On  pages  54  to  58,  inclusive,  counsel  for  appellee  argue 
that  accelerated  depreciation  on  the  East  Plant  was  im¬ 
properly  allowed  as  an  operating  expense.  They  say  that 
appellee  contends  it  was  “an  error  of  law”  to  permit  this 
accelerated  depreciation.  The  lower  Court  did  not  con¬ 
sider  this  a  question  of  law.  It  rejected  the  contention 
(Jt.  App.  13,  16).  The  Courts  have  held  that  the  annual 
allowance  for  depreciation  “is  a  question  of  fact”.  Clarkes 
Ferry  Bridge  Co.  v.  P.  S.  C.  of  Pennsylvania,  291  U.  S.  227, 
240;  Georgia  Ry.  &  Power  Co.  v.  Railroad  Commission, 
262  U.  S.  625,  633. 

On  page  55  of  their  brief  they  say  that  the  East  Plant 
was  not  used  “in  1949  and  had  only  a  very  limited  use  in 
1947-1948  ’  ’.  Similar  argument  was  made  on  page  29  of  their 
brief,  which  has  been  answered  elsewhere  herein. 

On  page  55,  counsel  say  that  it  is  unreasonable  to  con¬ 
clude  that  East  Plant  is  necessary  for  standby  purposes, 
and  cite  page  247  of  the  Joint  Appendix.  That  page  of  the 
Joint  Appendix  does  not  contain  support  for  any  such 
statement.  Apparently  counsel  support  this  assertion  by 
argument  made  by  one  of  them  as  counsel  for  an  intervener 
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before  the  Commission,  not  by  evidence.  Furthermore,  the 
question  of  retention  of  the  East  Plant  was  not  raised  by 
the  pleadings.  The  appellee  stated  in  the  Court  below  that 
he  did  not  question  the  inclusion  of  the  East  Plant  in  the 
rate  base  (E.  76).  Counsel  are  not  speaMng  for  appellcje 
in  making  this  argument. 

Counsel  also  say  that  the  Company  has  ^‘shifted’’  the 
basis  for  justifying  the  retention  of  the  East  Plant  in  the 
rate  base  and  now  claims  that  it  is  necessary  for  peali- 
shaving  purposes.  Page  3  of  Order  No.  3155,  issued  in  1947, 
shows  this  is  an  incorrect  statement.  There,  the  Commis¬ 
sion  said  one  of  the  stated  advantages  of  the  proposed  con¬ 
version  to  all  natural  gas  was  that  the  Company’s  produc¬ 
tion  facilities  “can  be  used  for  standby  purposes  and  for 
peak-shaving.” 

On  page  55  of  their  brief,  counsel  for  appellee  say  it 
is  not  contended  that  it  is  presently  feasible  under  “exist¬ 
ing  contracts”  for  the  purchase  of  natural  gas  to  operai;e 
East  Plant  for  peak-shaving  purposes  and  cite  page  257  of 
the  Joint  Appendix  in  support  of  this  statement.  Page 
257  of  the  Joint  Appendix  does  not  show  such  fact.  The 
Company’s  Vice-President  and  General  Manager  was  asked 
on  direct  examination  if  the  expected  contract  (which  :s 
subject  to  change  in  a  proceeding  now  pending  before  tie 
Federal  Power  Commission)  should  comprise  a  demand  and 
commodity  charge,  as  anticipated,  if  it  would  be  “eco¬ 
nomically  desirable  and  necessary”  for  the  Company  to 
use  its  East  Station  to  manufacture  gas.  The  counsel  who 
represented  an  intervener  so  often  referred  to  in  appellee's 
brief  objected  to  the  question  (Jt.  App.  257).  When  the 
witness  was  permitted  to  answer,  he  said  that  if  the  new 
form  of  rate  contains  a  ratcheted  demand  charge  “there  is 
no  doubt  but  that  it  would  be  much  more  economical  for  us 
to  produce  oil  gas  to  a  relatively  large  degree  at  East 
Station  as  compared  with  purchasing  the  gas  on  an  ii- 
cremental  basis  from  the  pipe  line  company”  (Jt.  App.  258] . 
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On  pages  55-56  of  their  brief,  counsel  say  that  the  cost 
of  gas  produced  in  the  East  Plant  would  be  ‘‘so  fantastic¬ 
ally  high^^  as  to  preclude  its  having  any  bargaining  value. 
The  Company's  Vice-President  and  General  Manager  testi¬ 
fied  to  the  contrary  (Jt.  App.  258). 

The  “fantastically  high”  cost  of  gas  that  would  be  manu¬ 
factured  at  the  East  Plant  and  the  West  Plant  is  the  same 
kind  of  cost  that  consumers  would  be  paying  now  if  the 
Company  had  not  converted  to  straight  natural  gas.  In 
addition,  this  “fantastically  high”  cost  gas  would  have 
been  manufactured  in  old  plants  that  could  not  he  operated 
as  economically  as  new  plants.  And  in  addition  to  that, 
additional  quantities  of  the  “fantastically  high”  cost  manu¬ 
factured  gas  would  have  been  produced  in  new  plants  and 
facilities  costing  eight  to  ten  million  dollars,  to  be  added  to 
the  rate  base  at  a  return  of  6%. 

On  pages  56  and  57  counsel  quoted  from  Northwestern 
Wisconsin  Electric  Co,,  40  P.  U.  R.  (N.  S.)  202,  in  support  of 
their  contention  that  accelerated  depreciation  is  not  a 
proper  charge  against  income.  That  case  dealt  with  an 
“excessive”  depreciation,  not  with  an  “inadequate”  de¬ 
preciation  reserve,  as  is  the  situation  in  the  case  at  bar. 
The  effect  of  this  argument  is  in  conflict  with  the  decision  of 
the  Court  in  Board  of  Commissioners  v.  N.  Y.  Tel.  Co., 
271  U.  S.  23,  where  the  Court  held  that  excessive  charges 
to  depreciation  in  the  past  did  not  permit  the  fixing  of  con¬ 
fiscatory  rates  for  the  future.  In  Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.  1,  the  Court  said  the  true  value  cannot 
be  enhanced  by  past  “errors  of  management  which  have 
been  committed  in  the  past”  (p.  14).  In  the  case  at  bar, 
there  is  no  proof  of  “errors  of  management”.  The  evi¬ 
dence  shows  the  Company  was  not  permitted  to  accrue 
sufficient  depreciation  to  retire  the  property  upon  conver¬ 
sion.  It  is  well  to  remember  what  the  Court  said  in  West 
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Ohio  Gas  Co.  v.  P.  U.  C.,  294  U.  S.  63,  where,  in  reversing 
an  order  of  the  Ohio  Commission  hecanse  it  had  disallowed 
certain  expenses  as  being  wasteful,  the  Court  said  that  in 
the  absence  of  proof  of  waste  or  improvidence  the  Com¬ 
mission’s  order  was  arbitrary  in  excluding  such  items. 

On  pages  57  and  58  of  their  brief,  counsel  say  the  rule 
that  “only  current  depreciation”  may  be  charged  to  in¬ 
come  for  rate-making  purposes  is  clearly  stated  in  a  numbei 
of  cases  they  cite.  The  citation  to  the  Los  Angeles  case, 
supra  (pp.  312-313),  does  not  contain  any  such  statement 
and  is  not  authority  for  the  principle  stated  by  counsel.  Or 
pages  312-313  of  that  decision  is  a  discussion  by  the  Court 
of  the  amount  of  “accrued  depreciation”  to  be  allowed 
in  determining  a  reproduction  valuation.  The  Court  said 
nothing  there  about  the  accrual  of  “current  depreciation”. 
It  did  say,  “we  perceive  no  reason  for  embracing  unneces¬ 
sary  facilities  in  an  estimate  of  cost  of  reproduction”  (p. 
311).  They  cite  Municipal  Gas  Co.  v.  City  of  Wichita  Falls, 
9  P.U.E.  (N.S.)  33,  at  p.  48.  The  Texas  Railroad  Commis¬ 
sion  in  that  case  did  not  state  that  “only  current  deprecia¬ 
tion”  may  be  charged  against  income.  In  discussing  th<} 
testimony,  the  Texas  Commission  said  that  “all  parts”  used 
in  repair  and  maintenance  of  physical  properties  had  been 
charged  to  operating  expenses,  and  then  said  it  would  no  t 
deduct  from  operating  expenses  any  of  these  items,  and, 
such  being  true,  “we  did  not  make  an  allowance  for  an  an¬ 
nual  depreciation  reserve  to  cover  the  cost  of  such  parts^' 
(emphasis  supplied).  Re  Community  Natural  Gas  Co.,  15 
P.U.R.  (N.S.)  149,  is  cited.  Rather  than  stating  that  “only 
current  depreciation”  may  be  charged  to  income,  the  Texas 
Railroad  Commission  there  found  that  one  witness  had  as¬ 
sumed  that  the  utility  had  in  the  past  set  aside  a  necessary  r 
amount  to  meet  depreciation  requirements  “over  the  entir(j 
life  of  the  property”,  rather  than  an  amount  necessary  to 
meet  current  and  future  replacements.  The  Commission 
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said  it  was  of  opinion  that  average  charges  made  during 
the  past  were  a  fair  criterion  of  future  charges,  but  it  added, 
“If,  at  any  time  it  becomes  apparent  that  this  allowance  is 
not  sufficient,  upon  proper  application  and  proof  we  will 
increase  this  allowance  to  meet  the  amount  shown  to  be 
needed’’  (p.  163). 

Re  Pacific  Electric  Railway  Co.,  P.U.R.  1928-D  507,  is 
cited  in  support  of  the  statement  that  only  current  deprecia¬ 
tion  may  be  charged.  In  that  case  the  railway  company 
did  not  set  up  depreciation  for  “roadway  and  structures”, 
but  charged  renewals  of  such  property  as  “maintenance 
charges”  (p.  513).  The  California  Railroad  Commission 
said  its  engineers  omitted  from  their  estimates  “the  cost 
of  providing  for  any  deferred  maintenance  or  matured  de¬ 
preciation”  (p.  514).  The  railway  company  contended  that 
the  accounts  provided  by  the  Interstate  Commerce  Commis¬ 
sion  compelled  such  renewals  of  property  to  be  charged  to 
operating  expenses.  The  California  Commission  held  that 
the  classification  did  not  compel  such  charges.  Conse¬ 
quently,  it  did  not  permit  as  operating  expenses  deferred 
maintenance  charges  for  renewals  of  roadway  and  struc¬ 
tures.  Counsel  for  appellee  also  cite  Peaks  Island  Corp.  v. 
Itself,  P.U.R.  1920-D  1038.  It  is  true  that  in  this  case  the 
Maine  Public  Utilities  Commission  refused  to  permit  the 
water  company  to  include  in  its  operating  expenses  amounts 
sufficient  to  care  for  past  depreciation.  But  the  Commission 
pointed  out  that  the  company  had  not  “fully  complied  with 
its  plain  duty”  and  had  not  properly  supervised  the  main¬ 
tenance  of  its  properties  (p.  1041).  The  Commission  stated 
that  it  would  include  in  future  operating  expenses  a  sufficient 
amount  to  render  proper  supervision  and  maintenance  of 
the  properties.  The  difference  between  the  facts  in  that 
case  and  the  case  at  bar  is  that  the  Peaks  Island  Corpora¬ 
tion  could  have  charged  and  set  aside  a  sufficient  amount 
to  care  for  the  lack  of  maintenance.  Another  case  cited 
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is  also  by  the  Maine  Public  Utilities  Commission  in 
Rangeley  Water  Co.,  P.U.B.  1925-E  720.  There,  the  Comj' 
mission  found  that  the  water  company  had  accumulated  ^ 
sinking  fund  reserve  of  more  than  $8,000  on  an  entire  capij- 
talization  of  $73,000  which  was  “the  only  reserve  whic^ 
had  been  provided  for  the  future’^  (p.  722).  Again,  thfe 
facts  are  contrary  to  the  facts  in  the  case  at  bar.  Counsel 
also  cite  another  regulatory  decision  in  which  the  utility  had|, 
by  its  own  election,  declined  to  accrue  depreciation,  which 
is  not  applicable  to  the  case  at  bar.  In  P.U.C.  v.  Govld  Elec\ 
trie  Co.,  P.U.R.  1930-D  289,  the  Maine  Commission  foun(^ 
that  the  company  had  credited  nothing  to  the  reserve  ac^ 
count  from  1926  to  1930.  It  refused  to  permit  the  comj- 
pany  to  include  sufficient  accruals  to  cover  the  past  year^ 
“in  which  it  has  neglected  to  set  aside  anything  for  thi^ 
purpose”  (p.  307).  Re  Laclede  Gas  Light  Co.,  30  P.U.R[ 
(N.S.)  13,  is  also  cited  in  support  of  the  statement  that  onl 
current  depreciation  allowances  may  be  charged  agains 
income.  Counsel  quote  from  this  decision  of  the  Missour 
Public  Service  Commission  on  pages  53  and  54  of  their  brief. 
That  quotation  shows  that  the  Missouri  Commission  held 
that  where  benefits  to  consumers  were  derived  from  changes 
that  caused  abandonment  of  property  they  should  pay  for  the 
change.  In  that  case,  the  property  under  discussion  had  not 
been  retired.  In  fact,  the  utility  contended  that  it  would 
again  be  put  into  service  (p.  26).  Counsel  did  not  quote  this 
statement.  The  Commission  held,  therefore,  that  no  addi¬ 
tional  allowance  for  amortization  of  that  property  should 
be  included  in  the  annual  depreciation.  Counsel  also  cite 
Himes  v.  Penn.  P.  <&  L.  Co.,  16  P.U.R.  (N.S.)  65,  at  p.  100. | 
The  rate  base  in  that  case  was  determined  by  the  reproduc-i 
tion  cost  method.  The  Pennsylvania  Commission  cited  and| 
followed  the  Los  Angeles  case,  supra,  where  the  State  i 
Commission  and  the  Court  refused  to  include  abandoned 
property  in  a  reproduction  estimate. 
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Coimsel  for  Appellee  Attempt  to  Try  Anew  an  Action  Which 

Was  Bejected  by  the  District  Conrt  in  Another  Proceed¬ 
ing  for  a  Different  Intervener. 

On  pages  58  to  62,  inclusive,  of  their  brief,  counsel  for 
the  appellee  in  this  appeal  have  undertaken  to  try  a  case 
which  this  counsel  tried  for  “another  intervener’’  in  the 
District  Court  in  Civil  Action  No.  333-50.  In  that  action, 
counsel’s  contentions  were  rejected  by  the  lower  Court  and 
his  petition  of  appeal  was  dismissed.  No  appeal  was  taken 
from  that  action.  The  appellee  in  the  case  at  bar  did  not 
raise  in  his  application  for  reconsideration  or  in  his  peti¬ 
tion  of  appeal  the  question  argued  by  counsel  on  pages  58 
to  62,  inclusive,  of  their  brief.  It  is  not  an  issue  in  this 
appeal. 

On  page  58  of  their  brief,  counsel  say  it  appears  from 
the  face  of  Order  No.  900  (issued  on  March  12,  1931,  Sep. 
App.  652),  there  was  not  a  strict  segregation  of  the  mer¬ 
chandising  and  jobbing  department  of  the  Company  from 
its  utility  operations,  and,  therefore,  “it  must  be  concluded 
that  prior  to  1931  consumers  were  paying  through  service 
rates  amounts  sufficient  to  cover  the  cost  of  non-utility 
operation.”  A  sufficient  answer  to  this  may  be  that  ex¬ 
penses  prior  to  1931  are  not  involved  in  the  case  at  bar. 
Secondly,  there  is  no  basis  for  any  such  conclusion.  It 
may  be  concluded  with  as  much  reason  or  basis  in  fact 
that  the  merchandising  and  jobbing  department  was  carry¬ 
ing  part  of  the  cost  of  utility  service.  In  the  absence  of 
facts,  such  fallacious  conclusions  should  not  be  indulged  in. 

In  attempting  to  argue  in  this  appeal  the  complaint  of 
another  intervener  who  did  not  appeal  the  dismissal  of 
his  action,  counsel  assert  that  that  intervener  introduced 
certain  exhibits  which  they  admit  were  erroneous,  but  say 
three  other  exhibits  “have  no  substantial  defects”  (p.  59). 
Exhibits  may  be  without  “substantial  defects”  in  mathe¬ 
matical  computations  and  yet  prove  nothing.  This  is  par¬ 
ticularly  true  when  the  exhibits  are  started  upon  doubtful 
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premises  and  erroneous  methods  are  used  to  reach  an  objec-  j 
tive.  Two  of  the  exhibits,  Nos.  37  and  38,  pointed  to  as  j 
being  without  substantial  defects,  relate  to  only  one  account 
of  the  Company’s  operations.  The  other  exhibit  referred 
to  as  being  without  substantial  defects  is  No.  44.  The 
first  column  of  figures  on  that  exhibit  is  taken  directly 
from  the  Company’s  Exhibit  No.  11,  with  adjustments 
which  the  intervener’s  witness  undertook  to  make  of  the 
Exhibit  No.  11  figures.  The  figures  so  taken  from  Exhibit 
No.  11  relate  to  the  calendar  year  1948,  whereas,  the  Com¬ 
mission  used  a  test  period  of  twelve  months  ended  May 
31,  1949. 

On  page  59  of  their  brief,  counsel  say  ‘‘The  Appellee 
contends  that  it  was  error  for  the  Commission  to  refuse 
to  give  weight  to  these  Exhibits.”  The  appellee’s  petition 
of  appeal  to  the  lower  Court  contains  no  such  contention. 
This  question  was  not  argued  nor  decided  by  the  lower 
Court  in  the  case  at  bar.  It  is  not  an  issue  in  this  appeal. 

Counsel  say  that  “it  was  error”  for  the  Commission 
to  refuse  to  give  weight  to  these  exhibits.  The  matter  of 
what  weight  shall  be  given  to  evidence  is  one  for  the 
trier  of  the  facts.  In  Virginian  Ry,  Co.  v.  U.  S.,  272  U.  S. 
658,  Mr.  Justice  Brandeis,  speaking  for  the  Court,  said 
the  Court  has  no  concern  with  the  correctness  of  the  regu¬ 
latory  body’s  reasoning  or  “with  the  soundness  of  its 
conclusions”  (p.  666).  The  Court  said  to  consider  the 
weight  of  the  evidence  before  the  regulatory  body,  or  the 
soundness  of  the  reasoning  by  which  its  conclusions  were 
reached,  “is  beyond  our  province”  (p.  663).  In  answering 
a  contention  similar  to  that  made  by  counsel  for  appellee 
on  page  59  of  their  brief,  Mr.  Justice  Brandeis  said  the 
fact  that  one’s  case  “has  not  proved  persuasive”  affords 
no  basis  for  the  contention  that  the  regulatory  body’s 
“action  in  making  the  order  was  arbitrary  or  otherwise 
illegal”  (p.  668).  This  statement  from  the  Court  is  suf¬ 
ficient  answer  to  the  assertion  on  page  59  that  the  Commis- 
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sion’s  refusal  to  give  weight  to  erroneous  exhibits  ‘^was 
arbitrary’^  and  that  the  findings  “were  unreasonable  and 
arbitrary  or  capricious.’’ 

On  pages  59  and  60  of  their  brief,  counsel  attribute 
hostility  on  the  part  of  the  Commission  toward  “that  inter¬ 
vener”  referred  to.  They  state  that  the  attitude  of  the 
Commission  towards  such  intervener  can  be  observed 
throughout  the  record  and  will  be  indicated  almost  by 
opening  the  record  at  random.  The  Commission  invites 
this  Court  to  read  the  record  through,  or  to  open  it  at 
random,  to  see  what  extreme  lengths  it  permitted  counsel 
for  that  intervener  to  probe  into  non-essentials  and  matters 
not  even  remotely  related  to  the  matters  before  it.  The 
admitted  purpose  of  that  intervener  was  “toward  the  end 
that  the  Washington  Gas  Light  Company  shall  terminate 
its  merchandising  business  in  gas  heaters,  gas  refrigerators, 
gas  ranges  and  water  heaters”  (Exhibit  42,  Jt.  App.  629, 
405). 

Counsel  for  appellee  assert  on  page  60  of  their  brief 
that  if  the  Commission  had  any  doubt  as  to  the  accuracy 
of  the  exhibits  or  the  qualifications  of  the  witness  on  behalf 
of  that  other  intervener,  it  should  have  had  the  evidence 
checked  by  its  staff  or  by  the  Company,  and  if  found 
deficient  to  have  them  supplemented.  The  record  shows 
that  the  staff  of  the  Commission  and  the  Company  did 
check  the  exhibits  of  that  intervener  and  submitted  the 
witness  to  cross-examination  which  developed  errors  in 
the  exhibits  and  errors  in  the  methods  by  which  they  were 
compiled.  The  Commission  staff  had  its  own  exhibits  and 
presented  its  own  case.  Instead  of  discussing  the  com¬ 
petent  evidence  on  the  subject,  counsel  make  a  scurrilous 
attack  upon  the  Commission  by  saying  the  fact  that  the 
Commission  did  not  have  that  intervener’s  exhibits  checked 
and  supplemented  tends  to  indicate  that  “the  hearing 
was  simply  for  the  purpose  of  satisfying  the  formal  re¬ 
quirements  of  the  statute.” 
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On  page  60  of  their  brief,  counsel  insinuate  that  the  otheir 
intervener  was  too  poorly  financed  to  present  a  complet^ 
case.  That  reference  is  not  to  the  appellee  in  the  case  a^ 
bar.  The  testimony  of  the  intervener  referred  to  refutek 
the  insinuation  of  his  lack  of  financial  ability  to  present  ^ 
case  (Jt.  App.  394).  He  had  the  financial  ability  to  litigatk 
with  the  Commission  in  two  civil  actions,  Nos.  3655-49  and 
333-50,  involving  the  same  proceeding  from  which  this  appeal 
arises. 

On  page  61  of  the  Appellee’s  brief,  the  statement  is  mad<5 
that  by  applying  the  adjustments  indicated  by  Exhibi: 
No.  20  the  total  expenses  for  merchandising  and  jobbing 
are  approximately  $106,000.  The  adjustments  on  Exhibit 
No.  20  affecting  merchandising  and  jobbing  operations  of 
the  Company  aggregate  $106,724.76.  Exhibit  No.  20  doei' 
not  purport  to  state  the  total  cost  of  conducting  the  mer  ¬ 
chandising  and  jobbing  activities  of  the  Company,  but  only 
to  eliminate  from  operating  expenses  in  connection  with 
the  sale  of  gas,  amounts  which  the  Commission’s  witness 
and  the  Commission  itself  found  to  be  improperly  included 
therein.  The  amount  of  expenses  found  by  the  Witness 
Harbaugh  in  Column  E  of  Schedule  C  of  his  Exhibit  No. 
37  to  be  applicable  to  the  merchandising  and  jobbing  activi¬ 
ties  of  the  Company,  of  $262,802.34  includes  a  duplication 
of  $89,395.46.  In  arriving  at  many  of  the  items  set  forth 
in  the  detail  of  these  expenses  he  utilized  recorded  figures 
for  the  calendar  year  1948  and  adjustments  appearing  on 
the  Commission’s  Exhibit  No.  20  which  covered  the  twelve 
months  ended  May  31, 1949  (Jt.  App.  605-606).  With  these 
two  principle  discrepancies,  and  there  are  many  others, 
the  figures  submitted  by  the  Witness  Harbaugh  are  obvi¬ 
ously  entirely  worthless. 


Appellee’s  counsel  also  refer  to  Exhibit  No.  38  which 
purports  to  show  the  net  burden  on  the  rate  payers  as  a 
result  of  the  Company’s  merchandising  and  jobbing  activi¬ 
ties.  The  amount  stated  is  $209,440.62.  It  was  arrived  at 
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by  adding  to  the  reported  net  profit  from  the  merchandis¬ 
ing  activities  of  the  Company,  as  refiected  on  its  books  for 
the  year  1948,  and  adding  thereto  the  net  loss  as  computed 
by  Witness  Harbaugh  on  Schedule  E  of  Exhibit  No.  37 
under  the  heading  Basis  III,  which  net  loss  was,  in  turn, 
premised  upon  the  erroneous  statement  of  the  Witness 
Harbaugh  of  expenses  applicable  to  merchandising  and 
jobbing  activities  just  referred  to.  Even  if  the  loss  had 
been  correctly  computed,  the  addition  thereto  of  the  re¬ 
ported  net  profit  is  not  a  correct  statement  of  the  net  burden 
on  the  rate  payers.  This  burden  could  be  only  items  of 
cost  relating  to  the  merchandising  activities  of  the  Com¬ 
pany  improperly  included  in  gas  operating  expenses,  but 
such  costs  have  been  adjusted  properly  by  the  Commission 
(Exhibit  No.  20,  Jt.  App.  605-606). 

Kefercnce  is  also  made  to  Exhibit  No.  44  of  Witness  Har¬ 
baugh  which  purports  to  show  adjustments  of  operating 
expenses  of  $706,571.  Many  of  the  items  making  up  this 
aggregate  amount  were  taken  from  previous  exhibits  of 
this  witness,  and  it  has  been  demonstrated  that  these  ex¬ 
hibits  were  not  reliable.  Furthermore,  many  of  the  adjust¬ 
ments  included  in  the  aggregate  amount  of  $706,571  have 
been  specifically  approved  by  the  Commission’s  findings, 
although  in  a  proper  amount,  and  not  in  the  amount  sub¬ 
mitted  by  the  Witness  Harbaugh. 

On  page  62  of  their  brief,  counsel  say  both  the  Company 
and  the  Commission  ‘‘obstructed  eveiy  effort  of  Appellee” 
to  obtain  certain  information  for  the  record.  This  is  a 
misstatement  of  fact.  The  appellee  made  no  request  on 
the  record  of  the  proceedings  before  the  Commission  for 
any  information.  He  offered  no  evidence  in  the  case.  No 
request  was  denied  by  the  Company  or  the  Commission  for 
any  material  relative  to  the  issues  before  the  Commission. 
Furthermore,  Exhibit  No.  24  contains  information  asked 
for  in  four  installments  of  a  questionnaire  that  was  sub¬ 
mitted  by  counsel  for  that  other  intervener.  It  contains 
answers  to  every  request  made  by  that  intervener. 
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Wliat  has  been  said  hereinabove  about  Exhibit  No.  44, 
is  sufficient  answer  to  the  assertion  on  page  62  that  the 
Commission  was  arbitrary  in  not  taking  that  exhibit  into 
account  “or  specifically  showing  in  its  findings  why  it  had 
no  probative  value.’*  This  theory  is  foreign  to  administra¬ 
tive  law.  It  finds  no  support  in  administrative  practice  or 
court  decisions. 

Counsel  Raise  Procedural  Question  Not  Raised  by 
Appellee  in  Pleadings 

On  pages  62  to  68,  inclusive,  of  their  brief,  counsel  for 
appellee  argue  a  procedural  question  that  appellee  did  not 
raise  in  his  application  for  reconsideration,  which  is  a  pre¬ 
requisite  to  appeal  (Section  43-704,  D.  C.  Code,  1940),  and 
did  not  raise  in  his  petition  of  appeal.  They  make  the 
same  contention  here  that  they  did  for  another  intervener 
in  Civil  Action  No.  3655-49  in  the  District  Court  in  their 
unsuccessful  effort  to  obtain  a  restraining  order  and  tem¬ 
porary  injunction  to  prevent  the  Commission  from  continu¬ 
ing  with  a  recessed  hearing.  They  cite  Section  43-401  of 
the  Code  and  from  that  argue  that  because  the  Company  did 
not  file  with  its  application  a  proposed  schedule  of  rates  the 
Commission  was  without  jurisdiction  to  entertain  the  appli¬ 
cation.  This  contention  is  shown  to  be  completely  without 
merit  by  the  opinion  of  Mr.  Chief  Justice  Taft,  speaking 
for  the  Court  in  Keller  v.  Potomac  Electric  Power  Co.,  261 
XJ.S.,  428,  at  p.  438,  where  the  Court  said  of  that  section. 

“It  also  provides  that  while  the  utility  may  fix  a 
schedule  of  rates,  not  exceeding  the  lawful  rates  at  the 
passage  of  the  act,  which  it  must  publish,  the  Com^ 
mission  may  of  its  own  initiative  or  upon  the  complaint 
of  another,  or  indeed  of  the  utility  itself,  investigate  the 
reasonableness,  lawfulness  and  adequacy  of  the  rate 
or  service  and  may  change  the  same.  The  utility  must 
then  adopt  the  change  and  publish  its  schedules  ac¬ 
cordingly.”  (Emphasis  supplied.) 
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On  page  65  of  their  brief,  counsel  say:  “Actually,  the 
Commission  is  still  using  the  agreed  sliding  scale  rate  base,  ' 
adjusted  only  by  $700,000  representing  the  excess  of  book  ' 
depreciation  accruals  over  sliding  scale  accruals  during  the 
period  the  sliding  scale  arrangement  was  in  effect This 
statement  is  so  obviously  incorrect  that  it  is  hardly  worthy  ’ 
of  answer.  The  conclusion  stated  by  the  Commission  in 
its  order  is  sufficient  refutation  of  this  assertion  (Jt.  App. 
102) .  The  argument  made  on  behalf  of  appellee  is  fallacious 
and  without  supporting  data. 

The  Commission’s  Order  Does  Not  Apply  Rates  Retroac¬ 
tively  i 

On  pages  74  to  79,  inclusive,  of  appellee’s  brief,  it  is 
argued  that  the  Commission’s  order  has  the  effect  of  apply-  ' 
ing  rates  retroactively.  On  page  75  of  their  brief,  they  cite 
Section  43-328  of  the  Code  and  say  that  section  provides 
that  changes  in  rates  shall  be  posted  ten  days  before  the 
schedules  take  effect.  The  rate  schedules  referred  to  in 
Section  43-328  of  the  Code  are  not  rate  schedules  promul-  , 
gated  by  the  Commission.  They  relate  solely  to  schedules  ' 
which  a  utility  itself  may  file  with  the  Commission  under 
Section  43-327  of  the  Code  and  which  become  effective  within 
ten  days  after  such  filing  unless  the  Commission  suspends 
them.  The  Commission  cited  in  its  original  brief  sections 
of  the  Code  which  relate  to  its  authority  to  prescribe  rate 
schedules  and  fix  the  time  when  they  shall  become  effective. 

The  Commission  is  not  in  disagreement  with  the  prin¬ 
ciples  stated  in  the  cases  cited  by  counsel,  but  those  deci¬ 
sions  must  be  read  in  the  light  of  the  specific  authority 
granted  to  the  Commission  by  its  statute.  In  addition  to  the 
authorities  cited  in  the  Commission’s  original  brief  to  show 

^  I 

that  rates  prescribed  by  it  are  not  retroactive,  the  decisions 
in  Southwestern  Bell  Telephone  Co.  v.  Gohmert,  222  S.W. 

2d  644,  and  Oklahoma  Gas  Co.  v.  Russell,  261  U.  S.  290,  are 
to  like  effect. 
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Counsel  For  Appellee  Try  to  Inject  Ambiguity  Into  the 
Statute  Where  None  Exists  and  Seek  to  Give  to  th^ 

■'  Word  “unreasonable”  a  Meaning  That  Is  Contrary  to 
its  Dictionary  Definition  and  Contrary  to  the  Common 
Usage  of  the  Word  in  Administrative  Practice  and 
Court  Decisions.  I 

Counsel  for  appellee  have  taken  a  good  portion  of  pages 
79-84,  inclusive,  of  their  brief  to  discussion  of  the  legisla¬ 
tive  history  involving  an  amendment  to  the  provision  of! 
paragraph  66  of  the  Act  creating  the  Commission  (Sectionl 
43-706).  Ordinarily,  history  of  legislation  is  invoked  in! 
aid  of  construing  ambiguous  language  of  the  statute.  The 
section  referred  to  contains  no  ambiguity. 

What  counsel  for  appellee  seek  to  do  is  to  give  to  the 
word  “unreasonable’’  in  Section  43-706  an  incongruous 
meaning  and  one  that  is  in  conflict  with  the  dictionary  defini¬ 
tions  and  court  interpretations  of  that  word. 

Section  43-706  of  the  Code  provides  that  on  appeal  the 
questions  open  to  the  court  are  law  questions,  including  con¬ 
stitutional  questions.  It  provides  that  findings  made  by  the 
Commission  are  conclusive  unless  they  are  found  to  be  un¬ 
reasonable,  arbitrary,  or  capricious.  The  determination  of 
the  question  whether  such  findings  are  unreasonable,  arbi¬ 
trary  or  capricious  is  clearly  a  question  of  law.  Hence, 
the  fact  that  in  the  determination  of  questions  of  law  the 
Court  may  look  to  the  facts  to  see  whether  or  not  there  are 
substantial  facts,  or  whether  a  finding  is  contrary  to  facts, 
means  only  that  the  Court  is  seeking  the  answer  to  the  law 
question.  In  Keller  v.  P.  E.  P.  Co.,  261  U.S.  428,  at  p.  442, 
the  Court  said  the  power  to  review  permits  the  courts 
to  consider  “all  relevant  questions  of  constitutional  power 
or  right  and  all  pertinent  questions  whether  the  administra¬ 
tive  order  is  within  the  statutory  authority,  or  is  an  at¬ 
tempted  exercise  of  it  so  unreasonable  as  not  to  be  within 
it;  but  these  are  questions  of  law  only.  Interstate  Com¬ 
merce  Commission  v.  Illinois  Central  R.R.  Co.,  215  U.  S.  452, 
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470.  Of  course  the  consideration  and  decision  of  questions 
of  law  may  involve  a  consideration  of  controverted  facts  to 
determine  what  the  question  of  law  is,  but  it  is  settled  that 
any  finding  of  fact  by  the  Commission  if  supported  by  evi¬ 
dence  is  final  and  conclusive  on  the  courts.’’  (Emphasis 
supplied.)  The  Commission  referred  to  in  that  quotation  is 
the  appellant  Commission  in  the  case  at  bar. 

In  the  Illinois  Central  Railroad  case  cited  in  the  quota¬ 
tion  hereinabove,  the  Court  again  points  out  that  the  matter 
of  determining  whether  action  is  reasonable  is  a  matter  of 
law,  and  there  the  Court  stated  that  the  powers  granted  to 
the  Court  are  of  the  essence  of  judicial  authority.  The  Court 
said  “it  is  equally  plain  that  such  perennial  powers  lend  no 
support  whatever  to  the  proposition  that  we  may,  under  the 
guise  of  exerting  judicial  power,  usurp  merely  administra¬ 
tive  functions  by  setting  aside  a  lawful  administrative  or¬ 
der  upon  our  conception  as  to  whether  the  administrative 
power  has  been  wisely  exercised”  (p.  470).  | 

This  appellant  cited  in  its  original  brief  many  decisions  ^ 
of  the  courts  showing  that  the  law  questions  open  to  a  court  | 
on  review  involve  powers  granted  to  administrative  authori¬ 
ties,  constitutional  limitations,  and  whether  there  is  sub¬ 
stantial  evidence  to  support  the  action  taken  or  whether 
the  action  taken  is  contrary  to  the  evidence.  This  appellant  , 
pointed  out  in  pages  39  to  45,  inclusive,  in  its  original  brief 
and  previously  in  this  reply  brief  that  the  method  by  which  , 
a  rate  base  is  determined  does  not  raise  a  question  of  law.  i 
Other  decisions  demonstrate  that  the  questions  open  to  the 
Court  under  Section  43-706  of  the  Code  are  law  questions, 
but  that  the  method  by  which  a  rate  base  is  determined  is  not 
such  a  question. 

In  Public  Service  Coordinated  Transport  v.  State  of  New 
Jersey,  74  A.  2d  580  (a  case  cited  by  counsel  for  appellee  on 
pages  26  and  51  of  their  brief,  but  for  a  wholly  different 
reason),  the  Supreme  Court  of  New  Jersey  demonstrated 
the  meaning  of  the  word  “unreasonable”  in  a  manner  quite 
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different  from  the  argument  made  by  counsel  for  appellee.  | 
There,  in  speaking  of  an  order  of  the  Board  of  Public  Utility 
Commissioners,  the  Court  said : 

“Lacking  such  evidence,  any  determination  of  rates 
must  be  considered  arbitrary  and  unreasonable.’’  (p. 
592.) 

That  the  question  whether  the  action  of  the  Commission 
is  “unreasonable”  within  the  purview  of  Section  43-706 
of  the  Code  raises  only  a  “question  of  law”,  and  not  a 
“question  of  fact”,  is  demonstrated  by  Missouri  Pacific 
Railway  Co.  v.  Kansas,  216  U.S.  262,  277-279,  282;  F.P.C.  v. 
Hope  Natural  Gas  Co.,  320  U.S.  591,  602,  603;  F.P.C.  v. 
Natural  Gas  Pipeline  Co.,  315  U.S.  575,  586;  Los  Angeles 
Gas  S  Electric  Corp.  v.  Railroad  Commission,  289  U.S.  287, 
304,  305,  315;  Atchison,  T.  <S>  S.  F.  Ry.  Co.  v.  Railroad  Com¬ 
mission,  283  U.S.  380,  396;  and  other  cases  cited  herein 
and  in  this  appellant’s  original  brief. 

In  Washington  Gas  Light  Co.  v.  Byrnes,  supra,  at  p.  119, 
this  Court  said  power  to  fix  rates  has  been  delegated  to  the 
Commission  “and  in  its  exercise  within  constitutional  limits 
the  discretion  of  the  Commission  may  not  be  controlled  even 
by  the  courts.” 

Section  43-706  does  not  change  the  meaning  of  the  word 
“unreasonable”.  Funk  &  Wagnalls  New  Standard  Dic¬ 
tionary  (1928)  says  that  the  word  “unreasonable”  means; 
“Acting  as  if  not  controlled  by  or  amenable  to  reason”; 
“Not  according  to  reason;  irrational”;  “Exceeding  w’hat  is 
reasonable;  immoderate;  exorbitant”.  In  Houston  Cham¬ 
ber  of  Commerce  v.  Railroad  Commission  of  Texas,  19  S.W. 
2d  583,  at  p.  586,  the  Court  said  the  statutory  word  “unrea¬ 
sonable”  is  defined  as  being  used  in  the  sense  of  not  having 
any  sound  basis  or  justification  in  reason.  In  Union  Pacific 
Railroad  Co.  v.  P.U.C.  of  Kansas,  148  P.  667,  at  p.  672,  95 
Kan.  604,  the  Court  said  a  rate  is  “unreasonable”  if  it  does 
not  fairly  compensate  the  carrier  for  its  service.  It  said  the 
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use  of  such  words  as  ‘‘unreasonable”,  among  others,  should 
be  given  their  fair  and  reasonable  import  according  to  the 
usages  of  courts. 

The  Composition  of  a  Eate  Base  and  the  Method  of  its 

Determination  Are  Matters  For  Administrative  Deter¬ 
mination  Within  Statutoory  and  Constitutional  Limits.  | 

The  lower  Court  took  the  position  that  the  composition 
and  the  method  of  determining  a  rate  base  was  a  law  ques¬ 
tion  ( Jt.  App.  16).  In  Driscoll  v.  Edison  Light  <&  Power  Co., 

307  U.S.  104,  the  Court  approved  a  rate  base  which  permitted 
expenses  and  indirect  costs  and  defined  them  as  follows: 

‘  ‘  These  indirect  costs  are  of  the  character  of  interest,  super¬ 
vision,  cost  of  financing,  taxes  and  legal  expenses”  (p.  18). 

In  Ohio  PMic  Utilities  Co.  v.  P.U.C.  of  Ohio,  267  U.S.  359, 
the  Court  reversed  the  Ohio  Commission  because  it  had  ex-  ' 
eluded  from  the  rate  base  “preliminary  organization  ex-  ' 
penses,  $5,000”,  a  reduction  in  the  interest  for  one  year’s 
construction  period,  allowances  for  organization  and  over¬ 
head  charges,  incorporation  fees,  and  other  fees  and  ex-  ' 
penses  incident  to  organizing  and  placing  a  utility  in  readi¬ 
ness  to  do  business,  attorneys’  fees,  cost  of  preparing  and  is¬ 
suing  certificates  of  stock,  etc.  In  United  Gas  Public  Service 
Co.  V.  State  of  Texas,  303  U.S.  123,  the  Court  approved  a  val-  ' 
uation  which  included  the  value  of  two  items  “although  the 
record  clearly  discloses  that  these  last  two  named  property 
items  are  neither  being  used,  nor  are  they  necessary  as  stand-  ' 
by  equipment”  (p.  130).  In  Pe  Northivestern  Bell  Telephone 
Co.,  15,817  CCH  (Utilities  Law  Reporter,  State),  the  Su-  ' 
preme  Court  of  South  Dakota  on  July  10,  1950,  affirmed 
the  action  of  the  South  Dakota  Commission  in  including  in 
the  rate  base  upon  which  a  return  should  be  earned  the 
costs  of  metallicizing  rural  lines  to  avoid  electrical  inter¬ 
ference  from  power  lines.  The  Court  said  that  expenditures 
by  the  telephone  company  “were  and  are  necessary,  and 
were  in  the  interests  of  good  service  to  telephone  users”. 
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There  is  no  question  in  the  record  before  this  Court  bu^ 
that  the  expenditure  by  the  Company  in  the  case  at  bar  t^ 
convert  customers’  appliances  to  the  use  of  natural  gas  was; 
a  necessary  expenditure  for  the  benefit  of  the  public. 

The  Question,  of  the  Composition  of  the  Bate  Base  and  the 

Method  of  its  Determination  Are  not  Questions  of  Law 

The  Commission  believes  that  it  demonstrated  in  its 
original  brief  that  the  composition  of  the  rate  base  and  the! 
method  of  its  determination  do  not  raise  questions  of  law, 
Without  quoting  from  them,  reference  will  be  made  to  other 
decisions  which  demonstrate  beyond  doubt  that  such  ques¬ 
tions  are  not  questions  of  law.  Colorado  Interstate  Gas  Co. 
V.  F.P.C.,  324  U.S.  581,  605 ;  Cities  Service  Gas  Co.  v.  F.P.C., 
155  F.  2d  694,  cert,  denied  329  U.S.  773 ;  Arkansas  Louisiana 
Gas  Co.  V.  City  of  Texarkana,  96  F.  2d  179, 187  (cert,  denied 
305  U.S.  606) ;  Groesbeck  v.  Duluth,  S.  S.  <&  A.  Ry.  Co.,  250 
U.S.  607,  615 ;  S.E.C.  v.  Cewtral-Illinois  S.  Corp.,  338  U.S.  96, 
126, 155.  In  the  Natural  Gas  Co.  case,  supra,  the  rate  base  in¬ 
cluded  larger  gas  mains  and  facilities  than  were  required 
during  the  early  years  of  the  business.  None  of  these 
items  appears  in  the  company’s  capital  account  (p.  588). 
The  Court  said  the  burden  rests  upon  the  regulated  com¬ 
pany  to  show  that  an  item  should  be  included  in  its  rate 
base  “has  neither  been  adequately  covered  in  the  rate  base 
nor  recouped  from  prior  earnings  of  the  business”  (p.  589). 
This  is  a  recognition  that  elements  of  value  should  be  in¬ 
cluded  in  a  rate  base  if  the  investment  in  them  has  not  been 
recouped  from  earnings.  In  the  Knoxville  case,  supra,  the 
Court  said  the  utility  is  entitled  to  see  that  from  earnings 
“the  value  of  the  property  invested  is  kept  unimpaired,  so 
that,  at  the  end  of  any  given  term  of  years,  the  ori^nal  in¬ 
vestment  remains  as  it  was  at  the  beginning.”  The  same 
thought  was  expressed  in  Des  Moines  Gas  Co.  v.  Des  Moines, 
238  U.  S.  153,  when  the  Court  said  that  for  ought  that 
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appears  in  the  record  the  expense  “necessary  to  organize 
and  establish  the  business  which  is  not  embraced  in  the 
value  of  its  actual  physical  property”  may  have  been  al¬ 
ready  compensated  in  rates  charged  and  collected  (pp.  165 
and  166). 

Conclusion 

The  Commission  submits  that  its  Order  No.  3600  was 
made  pursuant  to  statutory  requirements  upon  the  evidence 
of  record  and  is  a  valid  order.  The  judgment  of  the  lower 
Court  in  vacating  the  order  because  of  disagreement  with 
the  method  of  determining  the  rate  base  should  be  vacated. 
The  appellee  has  not  shouldered  the  heavy  burden  required 
of  one  who  complains  of  regulatory  action. 

Respectfully  submitted, 

Vernon  E.  West, 

General  Counsel; 

Lloyd  B.  Garrison, 

Counsel, 
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This  brief  is  in  reply  to  the  brief  for  Appellee,  Vernon 
V.  Baker,  which  attacks  the  action  of  the  Public  Utilities 
Commission  of  the  District  of  Columbia  (the  Commission) 
in  granting  an  increase  in  rates  to  Washington  Gas  Light 
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Company  (the  Company).  Appellee  did  not  participate  in 
the  hearings  before  the  Commission,  but  was  successful 
on  appeal  to  the  United  States  District  Court  for  the  Dis¬ 
trict  of  Columbia  in  vacating  the  order  of  the  Commission 
granting  the  rate  increase. 

Appellee  seeks  to  turn  back  the  clock  in  public  utility 
regulation  to  the  time  when  rates  could  be  fixed  only  on 
the  basis  of  a  valuation  of  used  and  useful  property,  sub¬ 
ject  to  independent  judicial  redetermination.  If  Appellee 
were  successful,  and  if  the  Commission  were  to  be  required 
to  base  rates  on  the  value  of  the  Company’s  property  at 
present  price-levels,  the  Company  could  fairly  claim  a 
much  greater  rate  increase  than  that  now  in  issue.  The 
Company,  however,  sought  an  emergency  rate  increase.  It 
did  not  seek  to  engage  in  litigation  with  the  Commission  to 
resurrect  the  ghost  of  Smyth  v.  Ames.  Its  application  for 
a  rate  increase  was,  therefore,  based  on  the  Commission’s 
own  investment  theory,  under  which  the  Company  is  en¬ 
titled  to  a  fair  return  on  the  actual  dollars  prudently  in¬ 
vested  in  the  public  service. 

The  brief  for  Appellee  itself  demonstrates  the  wisdom 
of  the  courts  in  refusing  to  substitute  their  judgment  for 
that  of  the  administrative  body  in  matters  including  com¬ 
plicated  and  technical  factual  questions  peculiarly  within 
the  latter’s  competence,  where  a  fair  hearing  has  been  held 
and  the  findings  of  the  administrative  body  are  supported 
by  substantial  evidence.  The  arguments  advanced  by 
Appellee  are  based  in  part  on  a  piecemeal  and  misleading 
presentation  of  facts  occurring  after  the  record  before  the 
Commission  was  closed  and  in  part  upon  a  similarly  mis¬ 
leading  series  of  facts  or  opinions  culled  from  past  orders 
of  the  Commission  which  cannot  properly  be  evaluated  out 
of  their  context. 
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The  arguments  of  Appellee  will  be  dealt  with  in  thijs 
order: 

(1)  Arguments  addressed  primarily  to  procedural  ma 
ters  which  are  not  properly  before  this  Court. 

(2)  Arguments  based  primarily  on  a  misconception  (^f 
the  Commission's  investment  theory^’  and  ad¬ 
dressed  to  the  ejffect  upon  the  Company’s  rate  bas^ 
and  revenues  of  the  change-over  to  natural  gas. 

(3)  Arguments  addressed  to  the  question  of  discrimina¬ 
tion. 


(4)  Arguments  addressed  to  the  question  of  retroactivity. 

(5)  Arguments  addressed  to  the  question  of  the  scop^ 
of  judicial  review  of  orders  of  the  Commission.  | 


ARGUMENT. 

(1) 

Certain  arguments  of  appellee,  addressed  mainly  iq 
procedural  matters,  are  not  properly  before  this  Court. 

The  applicable  statute  of  the  District  of  Columbia  deal¬ 
ing  with  appeals  provides  that  no  one  shall  in  any  cour^; 
urge  or  rely  on  any  ground  not  set  forth  in  an  application 
in  writing  to  the  Commission  requesting  a  reconsideration 
of  the  matters  involved,  and  ‘‘stating  specifically  the  errors; 
claimed  as  grounds  for  such  reconsideration”  (D.  C.  Code 
(1940)  §43-704,  Addendum  p.  32). 

Appellee’s  application  to  the  Commission  for  recon¬ 
sideration  (App.  135),  while  stated  under  eight  points,  set 
forth  in  substance  five  matters : 

(1)  The  Commission’s  allowance  of  accelerated  depre¬ 
ciation  on  the  East  Station  as  an  operating  expense 
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(2)  The  Commission's  inclusion  of  the  West  Station  in 
the  rate  base,  and  its  allowance  of  amortization  of 
the  West  Station  as  an  operating  expense ; 

(3)  The  Commission’s  inclusion  of  conversion  expense 
in  the  rate  base,  and  its  allowance  of  amortization 
of  conversion  expense  over  ten  years  as  an  operating 
expense ; 

(4)  The  question  of  discrimination; 

(5)  The  question  of  retroactivity. 

Appellee,  Vernon  V.  Baker,  argued  his  own  appeal  in  the 
District  Court  and  properly  confined  himself  to  these  five 
matters.  The  District  Court  rejected  his  arguments  as  to 
the  East  Station  and  as  to  discrimination,  but  accepted  his 
arguments  on  the  other  three  matters  as  grounds  for  vaca¬ 
ting  the  Commission’s  Order  No.  3600. 

After  the  decision  of  the  District  Court,  William  A. 
Eoberts,  who  previously  had  represented  other  clients  in 
the  hearings  before  the  Commission,  became  counsel  for 
Appellee.  The  brief  for  Appellee  filed  in  this  Court  ignores 
the  requirements  of  Section  43-704  of  the  Code,  and  argues 
that  the  order  of  the  Commission  should  be  vacated  because 
(A)  the  Commission  allegedly  failed  to  make  a  finding 
with  respect  to  probable  future  revenues  and  allegedly 
failed  to  take  into  account  probable  future  earnings;  (B) 
the  Commission  allegedly  failed  to  give  proper  weight  to 
the  testimony  of  a  witness  that  the  Company’s  operating 
expenses  were  infiated  by  the  inclusion  of  expenditures 
properly  allocable  to  merchandising  and  jobbing;  and  (C) 
the  Commission  was  allegedly  without  jurisdiction  because 
rate  schedules  were  not  filed  by  the  Company  at  the  time 
of  its  initial  application.  None  of  these  matters  was 
claimed  as  error  by  Appellee  in  his  application  for  recon¬ 
sideration  to  the  Commission.  (App.  135) 
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Appellee  perhaps  bases  his  inclnsion  of  these  argumei^ts 
in  his  brief  on  the  ground  that  somewhat  similar  assi^- 
ments  of  error  were  made  in  a  petition  for  reconsideration 
filed  by  William  A.  Roberts  as  counsel  for  the  so-called 
‘‘Gas  Consumers  &  Independent  Appliance  Dealers’’  (App. 
154-158).  It  therefore  becomes  relevant  to  consider  the  pir- 
ticipation  by  this  group  and  its  counsel  in  the  proceedings 
before  the  Commission,  and  their  position  in  the  present 
appeal  | 

The  Master  Plumbers  Association  of  the  District  |of 
Columbia  retained  the  law  firm  of  Roberts  &  Mclnnis  and 
the  firm  of  Associated  Professional  Services  to  make  inves¬ 
tigations  and  studies  and  to  appear  for  the  Association  be¬ 
fore  administrative  agencies  and  courts  “toward  the  end 
that  the  Washington  Gas  Light  Company  shall  terminate  i  ts 
merchandising  business  in  gas  heaters,  gas  refrigerate;  :s, 
gas  ranges,  and  water  heaters”  (App.  405,  629).  It  also 
established  a  fund  for  this  purpose  under  the  name  “Gas 
Consumers  &  Independent  Appliance  Dealers,  George  C. 
Webster,  Trustee”.  Mr.  Roberts  took  an  active  part  in  the 
proceedings  before  the  Commission  on  behalf  of  “Gas  Con¬ 
sumers  &  Independent  Appliance  Dealers”  in  opposing  the 
rate  increase  requested  by  the  Company.  He  introduepd 
extensive  testimony  and  exhibits  through  his  witness  Hpr- 
baugh,  an  employee  of  Associated  Professional  Services. 
Since  the  Brief  for  Appellee  relies  so  heavily  upon  ttie 
testimony  of  this  witness,  it  is  relevant  to  note  that,  as 
developed  on  cross-examination.  Associated  Professional 
Services  was  a  partnership  of  which  the  partners  we^e 
William  A.  Roberts  and  Charles  Mclnnis  of  the  law  film 
of  Roberts  &  Mclnnis  (App.  336).  The  Commission  foimd 
that  the  exhibits  of  the  witness  Harbaugh  contained  to 
many  serious  errors  that  the  results  reflected  thereon  ajid 


6 


the  testimony  offered  in  support  thereof  were  of  no  value 
in  the  determination  of  the  issues  (App.  86).* 

Vernon  Y,  Baker,  after  denial  of  his  petition  for  recon¬ 
sideration,  appealed  to  the  District  Court  and  was  success¬ 
ful  in  obtaining  a  judgment  vacating  the  order  of  the  Com¬ 
mission.  In  his  complaint,  and  in  the  argument  before  the 
District  Court,  Mr.  Baker  properly  confined  himself  to  the 
matters  set  forth  in  his  petition  for  reconsideration  and  did 
not  refer  to  the  arguments  outlined  above.  Mr.  Roberts, 
as  coxmsel  for  the  ‘‘Gas  Consumers  &  Independent  Ap¬ 
pliance  Dealers^’  included,  or  at  least  touched  upon,  these 
arguments  in  his  petition  for  reconsideration,  but  his  appeal 
to  the  District  Court  was  dismissed  on  motion,  and  his  ori¬ 
ginal  client  is  not  now  before  this  Court.  The  fact  that  Mr. 
Roberts  now  appears  as  counsel  for  Mr.  Baker  does  not 
justify  him  in  broadening  the  issues  before  this  Court  to 
include  matters  unsuccessfully  asserted  on  behalf  of  his  for¬ 
mer  clients  in  their  oblique  attempt  to  drive  the  Company 
out  of  the  gas  appliance  business. 

These  arguments,  although  not  properly  before  the 
Court,  will  be  answered  briefly  to  avoid  the  confusion  which 
they  might  otherwise  engender. 


*  The  following  extract  from  the  transcript  of  testimony  indicates  the 
surprise  of  the  Commission  at  the  obvious  errors  made  by  Harbaugh: 

<< Commissioner  Lauderdale:  Mr.  Boberts,  I  am  utterly  amazed  and 
surprised.  I  honestly  am,  sir.  Here,  you  come  in  here  and  intervene 
in  this  case,  alleging  one  purpose  to  be  to  show  the  Commission  t^t 
this  Company  is  charging  so  much  more  to  expenses,  and  so  forth,  that 
shouldn’t  be  charged  and  shouldn’t  be  allowed,  and  yon  then  bring  in 
a  gentleman — 1  am  not  criticizing  him  at  all,  l^cause  I  don’t  thinic  he 
is  qualified.  But  I  am  surprised  at  your  doing  such. 

You  have  just  wasted  time,  you  have  wasted  money,  and  you  have 
caused  a  lot  of  trouble  for  everybody.  I  am  just  utterly  amazed  at  you 
bringing  in  such  a  thing  as  this. 

Mr.  Boberts:  I  am  utterly  amazed  at  your  statement  from  the 
Bench,  sir. 

Chairman  Flanagan:  I  think  we  have  spent  enough  time  on  this 
sheet  of  paper. 

The  Commission  feels  that  it  is  so  full  of  errors  that  we  just  can 
not  accept  it.  It  has  not  been  marked  for  identification.  It  will  not 
be  made  a  part  of  the  record.  And  I  don’t  thinir  any  further  cross 
examination  is  necessary.  Those  errors  are  very  palpable  and  very 
obvious,  and  I  don’t  see  why  admission  isn’t  made  of  that  fact”  (App. 
432,  433). 


7 


(A)  The  Commission  gave  proper  consideration  to 
the  probable  revenues  to  be  generated  by  the 
new  rates  and  the  probable  future  earnings. 

The  Company  requested  a  rate  increase  of  $900, OOf) 
which  it  calculated  would  have  increased  its  rate  of  returi 
during  the  twelve  months  ended  May  31,  1949  from  3.389? 
to  4.93%.  If  this  twelve-month  period  were  adjusted  for 
current  and  normal  operating  conditions  the  effect  of  th3 
proposed  rate  increase  would  have  been  to  increase  the 
Company’s  rate  of  return  from  3.79%  to  5.34%  (Exhibit 
17-A,  App.  597).  According  to  the  Commission’s  witness 
the  requested  rate  increase  would  have  increased  the  Com¬ 
pany’s  rate  of  return  for  this  period,  after  adjustment,  to 
5.75%  (App.  204).  The  rate  of  return  actually  earned  by 
the  Company  during  the  calendar  year  1948  had  been  4.259? 
(Exhibit  16,  App.  594).  The  Commission  in  its  opinio; i 
pointed  out  that  the  rate  schedules  proposed  by  the  Com¬ 
pany  were  applied  to  the  therm  sales  actually  made  during 
the  calendar  year  1948  and  that  the  calculations  did  not  giv^ 
effect  to  growth  in  the  volume  of  business  resulting  froiji 
additional  customers  nor  to  the  probable  decline  in  rat|e 
base  due  to  the  amortization  of  the  extraordinary  propertV 
loss  and  the  cost  of  converting  to  natural  gas.  The  Con^- 
mission  pointed  out  that  it  was  impossible  to  measur|e 
precisely  all  of  the  variable  factors  involved  as  to  the 
future,  and  concluded  that  rate  schedules  calculated  to  pro¬ 
duce  $750,000  when  applied  to  sales  during  1948  would 
provide  the  Company  with  a  reasonable  return  in  the  im¬ 
mediate  future  and  at  the  same  time  confine  the  burden  on 
consumers  to  the  minimum  necessary  under  the  circum¬ 
stances  (App.  103,  104). 

It  was  obviously  unnecessary  for  the  Commission  to 
give  an  illusory  appearance  of  certainty  to  its  predictions 
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by  making  an  exact  prophecy  as  to  the  exact  revenues 
which  the  Company  would  derive  under  the  new  rates.  No 
one  can  predict  the  effect  of  future  temperature  conditions, 
increased  costs  and  increases  or  decreases  in  total  sales  of 
gas.  The  order  clearly  shows  that  the  Commission  took 
these  variables  into  consideration  in  fixing  the  new  rates. 
None  of  the  cases  cited  by  Appellee  requires  the  Commis¬ 
sion  to  do  more. 

The  Appellee  has  attempted  to  prejudice  the  consider¬ 
ation  of  the  rate  increase  by  the  Court  by  going  entirely 
outside  of  the  record  and  presenting  a  purported  compari¬ 
son  between  the  results  of  the  Company’s  operations  for 
the  six  months  ending  June  30,  1950  and  the  six  months 
ending  June  30, 1949  (Brief  for  Appellee,  p.  47).  Appellee 
then  contrasts  net  operating  revenues  during  the  first  six 
months  of  1950  with  net  operating  revenues  for  the  entire 
year  1948  in  an  attempt  to  show  that  the  Company’s  cur¬ 
rent  earnings  are  too  high.  Such  comparisons  are  of 
course  misleading  in  view  of  the  seasonal  nature  of  the 
Company’s  business.  If  Appellee  had  persevered  in  his 
pursuit  of  facts  outside  the  record,  he  would  have  found 
that  in  1948  over  93%,  and  in  1949  over  78%,  of  the  Com¬ 
pany’s  net  operating  revenues  were  derived  within  the  first 
six  months. 

He  would  also  have  found  that  the  figures  cited  in  his 
brief  contain  substantial  amounts  of  intercompany  reve¬ 
nues  and  expenses  relating  to  business  outside  the  District 
of  Columbia  which  must  be  eliminated  before  the  figures 
can  be  compared  with  those  in  the  record.  Even  if  the 
comparisons  made  by  Appellee  were  meaningful  (which 
they  are  not)  they  relate  to  a  period  after  the  close  of  the 
record  before  the  Commission  and  are  clearly  not  the 
proper  subject  of  discussion  before  this  Court.  As  stated 
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by  the  Supreme  Court  in  St,  Joseph  Stock  Yards  Co.  v. 
United  States,  298  U.  S.  38  (1936) : 

“Appellant  seeks  to  buttress  its  case  by  refe 
ence  to  results  of  operations  in  later  years.  Its  bri^f 
attempts  to  present  the  transactions  of  1935.  But 
there  is  no  evidence  properly  before  us  save  th^t 
contained  in  the  record  before  the  Secretary.  Upon 
that  record  appellant  stood  in  the  District  Couri 
and  upon  that  record  appellant  must  stand  her(5. 
The  hearing  before  the  Secretary,  held  in  1933,  neces 
sarily  proceeded  upon  an  examination  of  the  opeij- 
ations  of  the  preceding  years’*  (p.  72). 


(B)  The  Commission  gave  proper  consideration  to 
the  allocation  of  expenditures  of  the  Company 
to  merchandising  and  jobbing. 

The  Company  sells  gas  appliances  in  order  to  pro¬ 
mote  and  increase  its  primary  business,  the  sale  of  gas;. 
The  Company  has  followed  an  incremental  theory  in  deter¬ 
mining  the  allocations  of  costs  to  its  appliance  department, 
and  has  charged  that  department  only  with  costs  whidi 
would  not  have  been  incurred  if  the  Company  were  not  in 
the  appliance  business.  The  Commission’s  witness  differed 
with  the  Company’s  theory  and  made  substantial  adjust¬ 
ments  to  the  Company’s  allocations,  which  are  pointed  out 
in  the  Commission’s  order  (App.  94).  The  Commissioi|i 
concluded  that  the  adjustments  made  by  the  Commission’s 
witness  should  be  accepted  and  that  the  incremental  theory 
should  be  replaced  by  some  other  method  of  allocation. 
The  witness  Harbaugh  testified  at  length  on  the  question 
of  costs  applicable  to  the  Company’s  sale  of  appliances, 
and  sought  to  urge  further  adjustments  but  his  testimony 
and  exhibits  contained  so  many  errors  that  the  Commission 
termed  his  testimony  “not  convincing”  (App.  95,  see  also 
p.  6,  supra). 
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(C)  The  procedure  followed  by  the  Commission  with 
respect  to  rate  schedules  was  proper  and  within 
its  power. 

Appellee  has  presented  a  highly  technical  argument 
based  upon  the  terms  of  the  District  of  Columbia  statute 
to  the  effect  that  the  Commission  was  without  jurisdiction 
because  the  initial  application  of  the  Company  on  July  14, 
1949  for  a  rate  increase  was  not  accompanied  by  a  rate 
schedule. 

The  Company  took  the  position  that  its  application  for 
an  increase  in  rates  involved  two  questions,  (1)  the  amount 
of  additional  revenues  to  be  allowed  by  the  Commission, 
and  (2)  the  changes  in  rate  schedules  to  be  made  to  reflect 
the  additional  revenues  to  be  allowed.  As  a  matter  of 
orderly  procedure,  the  Company  proposed  first  to  obtain 
from  the  Commission  a  determination  of  the  extent  of  the 
rate  increase  which  would  be  allowed  and  then  to  file  a 
rate  schedule  reflecting  such  increase.  Later,  as  the  proceed¬ 
ings  were  protracted,  the  Company  to  avoid  delay  filed 
on  September  27,  1949  a  rate  schedule  designed  to  reflect 
an  increase  in  net  operating  revenues  of  $900,000.  The 
hearings  were  adjourned  to  afford  all  participants  an 
opportunity  to  study  the  rate  schedule,  and  the  Company 
at  the  request  of  the  Commission  filed  an  additional  rate 
schedule  reflecting  a  $600,000  increase  in  net  operating  rev¬ 
enues.  These  schedules  were  the  subject  of  hearings  on 
October  10  and  11,  1949. 

A  somewhat  similar  technical  argument  as  to  procedure 
was  made  in  the  Natural  Gas  Pipeline  case  where  the  com¬ 
panies  argued  that  the  Federal  Power  Commission  had  no 
authority  to  direct  the  filing  of  a  rate  schedule  which  would 
result  in  a  prescribed  reduction  in  operating  revenues,  but 
should  instead  have  fixed  rates  itself  by  its  order.  The 
Supreme  Court  disposed  of  this  argument  as  follows: 
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^‘The  companies  contend  that  the  Federal  Power 
Commission  has  no  authority  under  the  Act  to 
enter  the  type  of  order  now  under  review,  and 
that  the  order  is  invalid  because  the  Commission  (hd 
not  itself  fix  reasonable  rates  as  required  by  the  Act 


but  instead  merely  directed  the  companies  to  file  a 
new  rate  schedule  which  would  result  in  the  pie- 
scribed  reduction  in  operating  revenues.  Section  5 
(a)  of  the  Act  provides:  ‘Whenever  the  Commis¬ 
sion,  after  a  hearing  *  *  *,  shall  find  that  any  r^e 
•  •  •  is  xmjust,  unreasonable,  unduly  discriminatoi|y, 
or  preferential,  the  Commission  shall  determine  t^ie 
just  and  reasonable  rate  *  *  *  and  shall  fix  the  sanjie 
by  order.*  ** 

•  ••••• 

“The  establishment  of  a  rate  for  a  regulated  i:a- 
dustry  often  involves  two  steps  of  different  charac¬ 
ter,  one  of  which  may  appropriately  precede  the 
other.  The  first  is  the  adjustment  of  the  general 
revenue  level  to  the  demands  of  a  fair  return.  Tlte 
second  is  the  adjustment  of  a  rate  schedule  confomli- 
ing  to  that  level  so  as  to  eliminate  discriminatioils 
and  unfairness  from  its  details.  Such  an  orderly 
procedure  for  establishing  the  rates  prescribed  b|y 
the  Act  would  seem  to  be  an  appropriate  means  <^f 
carrying  out  its  provisions.**  {Federal  Pow^ 
Commission  v.  Natural  Gas  Pipeline  Co.,  315  U.  S. 
575  (1942)  pages  583,  584). 


The  power  to  fix  rates  for  utilities  in  the  District  of 
Columbia  was  entrusted  by  Congress  to  the  Public  Utilities 
Commission.  Within  the  limits  of  procedural  due  process 
the  Commission  can  determine  the  appropriate  mechanics 
and  procedures  to  be  followed  in  the  course  of  a  rat^ 
proceeding.  Section  43-1003  of  the  District  of  Columbif 
Code  (1940)  provides  that  the  applicable  statute  shall  b^ 
interpreted  and  construed  liberally  in  order  to  accomplish 
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the  purposes  thereof  and  that  the  Commission  shall  have 
aU  additional,  implied  and  incidental  power  which  may  be 
proper  and  necessary  to  carry  out  its  specified  powers.  The 
section  further  provides  that  the  orders  of  the  Commission 
shall  not  be  declared  inoperative  or  void  for  any  omission 
of  a  technical  nature  (Addendum,  p.  33).  As  stated  by  this 
Court  in  Washington  Gas  Light  Co,  v.  Byrnes,  78  App. 
D.  C.  107, 137  F.  2d  547,  aff  »d  321  U.  S.  489  (1944) ; 

“Nor  can  the  rate  making  body  be  confined  to  any 
particular  standard  or  method  in  the  field  of  its 
discretion*’  (p.  599), 


(2) 

Arguments  of  Appellee  addressed  to  the  treatment 
of  property  abandoned  and  conversion  expense  in¬ 
curred  on  the  change-over  to  natural  gas  are  based 
upon  a  misconception  of  the  Commission’s  investment 
theory. 

Appellee’s  arguments  are  based  on  the  misconception 
that  rate  making  in  the  District  of  Columbia  is  conditioned 
upon  the  valuation  of  used  and  useful  property.  This  is 
in  direct  contradiction  of  the  opinion  of  Judge  Edgerton 
in  Potomac  Electric  Power  Co.  v.  Public  Utilities  Commis¬ 
sion,  81  App.  D.  C.  225,  158  F.  2d  521  (cert.  den.  331  TJ.  S. 
816  (1947))  to  the  effect  that  “the  Act  does  not  condition 
rate  making  upon  valuation.” 

If  the  Commission  had  proceeded  to  test  the  rates  of  the 
Company  against  the  present  value  of  its  property  used  and 
useful  in  the  public  service  it  would  have  required  “all  the 
subsidiary  enquiries  of  fact  commonly  incident  to  apply¬ 
ing  the  rule  of  Smyth  v.  Ames.^**  It  would  have  been 
appropriate  for  the  Company  to  present  elaborate  engineer- 


*  8t.  Joseph  Stock  Yards  Co.  ▼.  United  States,  298  XT.  S.  38,  85  (1936). 
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ing  appraisals  showing  the  reprodnction  cost  of  its  pro|}- 
erty.  Under  the  line  of  cases  stemming  from  Smyth  v. 
Ames,  169  U.  S.  466,  the  Company  could  have  claimed  i^ 
addition  to  the  increased  physical  value  of  its  property  h 
substantial  allowance  for  ‘‘going  concern  value*’  or  “goodj- 
will”  or  “franchise  value”.  Evidence  could  then  have  been 

I 

introduced  as  to  the  extent  of  “observed  depreciation”  of 
the  property  of  the  Company  which  would  have  no  relatioiji 
to  the  amount  of  depreciation  set  up  on  the  Company*^ 
books.  The  advantages  to  the  Company  of  this  method  oif 
determining  a  rate  base  would  far  outweigh  any  disadvan¬ 
tages  incident  to  the  disallowance  in  the  rate  base  of  the 
unamortized  cost  of  its  West  Plant  which,  since  it  has  been 
abandoned,  would  not  now  be  reproduced.  As  stated  by  thi 
Court  below  in  the  course  of  oral  argument  “It  is  obvious 
that  the  cost  of  reproduction  has  immensely  increased  in 
the  last  few  years”  (App.  22).  While  under  this  metho^ 
the  amounts  spent  in  converting  consumers*  appliances 
to  the  use  of  natural  gas  might  not  be  included  as  a  part  o; 
the  reproduction  cost  of  the  Company’s  physical  property, 
the  amount  might  nevertheless  be  allowed  indirectly  as  a 
part  of  going  concern  value  or  on  the  analogy  of  working 
capital. 

This  valuation  method  of  fixing  rates  has  fallen  into 
disrepute  among  administrative  agencies,  partly  perhaps 
because  of  the  higher  rates  which  would  be  justified  at  toJ 
day’s  prices  and  partly  for  the  more  fundamental  reason 
that  it  is  a  time-consuming,  expensive  and  spasmodic  method 
of  rate  making.  Each  test  of  rates  requires  a  new  set  of 
figures  and  a  new  set  of  appraisals  based  on  current  price 
levels  and  the  Commission  has  no  continuous  check  on  the 
reasonableness  of  rates. 

In  the  St.  Joseph  Stock  Yards  Co.  case,  supra,  Mr.  Jus 
tice  Brandeis  pointed  out  that  in  this  comparatively  simple! 
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case  involving  few  rates  and  a  relatively  small  rate  base,  the 
rate  investigation  which  had  been  commenced  in  1929 
reached  the  Supreme  Court  only  in  1936  on  the  basis  of  a 
voluminous  record  which  was  necessary  under  the  then  pre¬ 
vailing  view  of  rate  regulation,  but  which  involved  ‘‘hear¬ 
ings  and  lawsuits  so  protracted  as  to  frustrate  rate- 
regulation’^  (p.  88).  Mr.  Justice  Brandeis  also  cited  as 
examples  of  the  unworkability  of  the  valuation  method  of 
rate  making  the  case  of  the  Chicago  Telephone  rates  where 
an  investigation  commenced  by  the  Illinois  Commerce 
Commission  in  1921  ended  with  an  order  of  the  Supreme 
Court  in  1934,  and  the  case  of  the  New  York  Telephone 
rates  where  a  rate  increase  in  1919  resulted  in  a  series  of 
proceedings  before  the  New  York  Public  Service  Commis¬ 
sion  and  the  courts  ending  in  1934  (p.  88  et  seq). 

It  was  against  this  background  of  expensive,  protracted 
and  ineffectual  proceedings  that  the  investment  theory  of 
testing  rates  now  followed  by  this  Commission  became 
widely  accepted.  Under  this  theory  it  is  capital  embarked 
in  the  enterprise,  not  specific  property  tangible  and  intan¬ 
gible,  upon  which  the  utility  is  entitled  to  earn  a  fair  return 
{Southwestern  Bell  Tel.  Co.  v.  Pub.  Serv.  Comm.,  262  U.  S. 
276,  290  (1923)).  Under  this  theory  too  “the  inevitable 
errors  incident  to  estimating  service  life  and  net  expense 
in  plant  consumption  could  never  result  in  injustice  either 
to  the  utility  or  to  the  community”  {United  Railways  v. 
West,  280  U.  S.  234,  279  (1930)).  As  pointed  out  by  Mr. 
Justice  Brandeis  in  his  dissent  in  Pacific  Gas  &  Electric  Co. 
V.  San  Francisco,  265  U.  S.  403  (1924),  under  the  invest¬ 
ment  theory 

“The  cost  of  a  scrapped  plant  is  carried  as  part’  of 
the  investment  on  which  a  return  must  be  paid  xmless 
and  until  it  has  been  retired,  that  is  fully  paid  for, 
out  of  the  depreciation  reserve”  (p.  425). 
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Under  the  investment  theory  the  only  question  before 
the  Commission  was  whether  the  monies  invested  by  ithe 
Company  in  the  East  Station  and  the  West  Station  and  in 
the  conversion  of  customers’  appliances  to  the  use  of  natural 
gas  had  been  properly  and  prudently  invested.  No  conllen- 
tion  was  made  by  anyone  in  the  proceedings  but  that  thbse 
investments  were  both  actual,  prudent  and  necessary.  It 
follows,  under  the  investment  theory,  that  the  Company  is 
entitled  to  recover  the  amount  of  its  investment  through 
deductions  from  operating  revenues  over  a  reasonable 
period,  and  during  such  period  to  earn  a  fair  return  ufion 
the  unrecovered  balance  of  such  investment. 

The  Appellee  cites  many  cases  to  support  the  princi|)le 
that  property  no  longer  in  the  public  service  cannot  be  in¬ 
cluded  in  the  rate  base.  These  cases  either  deal  with  valu¬ 
ation  of  property  on  a  reproduction  cost  basis,  or  are  not|  in 
point  Indeed  Appellee  admits  at  page  19  of  his  brief 
that  he  has  not  found  any  case  in  which  the  question 
has  been  specifically  considered  in  an  opinion  propound¬ 
ing  the  prudent  investment  theory.  He  dismisses  the 
quoted  statement  of  Mr.  Justice  Brandeis  in  the  Poetic 
Gas  S  Electric  Co.  case,  supra,  as  a  dictum,  and  urges 
that  in  any  event  the  Company  should  be  permitted  to 
retain  the  cost  of  abandoned  plant  in  its  rate  base  only 
where  the  abandonment  results  in  a  balance  of  benent 
to  the  consumer  in  the  form  of  lower  rates.  Such  a  balance 
of  benefit  is  of  course  present  in  this  proceeding.  The  cost 
of  gas  supply  in  1947  prior  to  the  change-over  amounted  ^o 
5.14^  per  therm  as  compared  with  4.29^  per  therm  for  the 
twelve  months  ended  May  31, 1949  after  the  change-over  to 
natural  gas.  The  saving  of  .85^  per  therm,  applied  to  tie 
total  of  102,372,000  therms  sold  during  the  twelve  months 
ending  May  31,  1949,  shows  a  reduction  in  operating  ex¬ 
penses  of  over  $870,000  in  that  period  by  reason  of  tljie 
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change-over  to  natnral  gas  (Exhibit  16,  App.  594).  This 
annnal  saving  of  $870,000  is  after  inclnding  in  the  cost  of 
natnral  gas  the  annnal  provision  for  accelerated  deprecia¬ 
tion  on  the  East  Station,  amortization  of  the  West  Station, 
and  amortization  of  costs  of  conversion  of  cnstomers’ 
appliances  necessitated  by  the  change-over. 

Appellee  has  been  nnable  to  offer  any  reasonable  jnstifi- 
cation  for  his  opposition  to  the  inclusion  of  conversion 
expenses  in  the  Company's  rate  base.  The  Appellee  argues 
that  “expense”  cannot  be  capitalized,  and  that  conversion 
expense  is  different  from  working  capital  and  therefore 
cannot  be  included  in  the  rate  base.  Such  arguments  deal 
with  accounting  labels  and  do  not  go  to  the  merits  of  the 
question.  In  order  to  permit  the  furnishing  of  natural  gas 
service  to  the  District  of  Columbia  the  Company  was  re¬ 
quired  to  invest  substantial  funds  in  the  conversion  of  cus¬ 
tomers’  appliances  for  the  use  of  natural  gas.  This  invest¬ 
ment  is  recovered  over  a  period  of  ten  years  through  the 
amortization  of  conversion  costs  over  this  period,  just  as 
an  investment  in  physical  property  is  recovered  through 
depreciation  charges.  No  valid  reason  has  been  advanced 
why  the  Company  should  not  receive  a  fair  return  on  its 
money  during  the  period  its  money  is  necessarily  invested 
in  the  public  service. 

A  directly  analogous  holding,  supporting  the  Commis¬ 
sion’s  treatment  of  conversion  expenses,  is  found  in  the 
recent  opinion  and  order,  dated  September  21,  1950,  of 
the  Public  Service  Commission  of  Wisconsin  on  the  appli¬ 
cation  of  Wisconsin  Telephone  Company  for  authority 
to  make  additional  increases  in  rates.  Docket  2-IJ-3158. 
The  Wisconsin  Commission,  in  granting  a  rate  increase, 
approved  the  inclusion  in  the  rate  base  of  unamortized  dial 
conversion  expenses  in  the  amount  of  over  $1,000,000  and 
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also  permitted  the  amortization  of  such  expenses  over  a 
five-year  period.  I 

Appellee  cites  People* s  Gas  Light  and  Coke  Co,  y. 
Slattery  (HI.  Sup.  Ct.  1939)  373  HI.  31,  25  N.  E.  (2d)  4^ 
as  “a  specific  holding  that  conversion  expenditures  shoijild 
not  be  capitalized*’  (Brief  for  Appellee,  p.  37).  The  c^se 
contains  no  such  holding.  The  Hlinois  Commerce  Conm^s- 
sion  fixed  a  rate  base  for  the  utility  on  the  basis  of  f^iir 
value,  approximately  $10,000,000  in  excess  of  undepreciated 
original  cost.  The  Commission  disallowed  as  an  operating 
expense  the  amount  of  $166,263,  representing  one  year’s 
amortization  of  conversion  expenses,  on  the  ground  that 
a  prior  order  of  the  Commission  required  this  amount  to  be 
amortized  out  of  income  rather  than  out  of  operating  r(5V- 
enues.  The  Court  found  that  the  Commission  had  erred 
since  the  amortization  of  conversion  expenses  was  a  prof  er 
deduction  from  operating  revenues  for  rate  making  pur¬ 
poses.  The  question  of  whether  or  not  conversion  expenjii- 
tures  should  be  included  in  a  fair  value  rate  base  was  not 
discussed.  It  may  be  noted,  however,  that  the  Commission 
had  included  in  the  rate  base  $7,500,000  for  working  capital 
and  $7,200,000  “for  any  intangible  or  other  elements  jof 
value  which  may  not  have  otherwise  been  provided  for.’j 
Appellee  also  contends  that  the  Commission  erred  jin 
including  in  operating  expenses  of  the  Company  acceler¬ 
ated  depreciation  on  the  East  Station  at  the  rate  of  10%  p^r 
annum.  Appellee  contends  that  only  normal  depreciation 
should  be  permitted  as  an  expense  for  rate-making  pijr- 
poses  in  any  given  year,  regardless  of  the  present  life 
expectancy  of  the  property.  The  East  Station  of  the  Com¬ 
pany  (unlike  the  West  Station  which  has  been  abandonee!) 
has  been  continued  in  service  and  modernized  to  produce  On 
oil  gas  with  a  high  B.  t.  u.  content  which  can  either  oe 
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mixed  with  or  substituted  for  natural  gas  (App.  80).  The 
East  Station  is  used  as  a  standby  plant,  and  was  operated 
on  twenty  different  dates  during  the  winter  of  1947-1948,  the 
first  winter  following  conversion  to  natural  gas  (App.  221). 
Appellee  has  not  objected  to  the  continuation  of  the  East 
Station  in  the  Company's  rate  base,  but  merely  as  to  the 
period  of  time  over  which  the  Company  shall  be  permitted 
to  recover  its  remaining  investment  in  the  East  Plant 
through  depreciation  or  amortization  charges.  The  argu¬ 
ments  in  support  of  the  Commission's  treatment  of  the 
West  Station  are  also  applicable  in  support  of  the  Commis¬ 
sion’s  treatment  of  the  East  Station,  and  will  not  be  re¬ 
peated.  The  District  Court  stated  that  the  question  of 
depreciation  was  one  upon  which  reasonable  minds  might 
differ  and  that  it  therefore  did  not  undertake  to  say  that 
the  action  taken  by  the  Commission  was  not  proper  (App. 
16). 

Appellee  has  attacked  the  past  earnings  of  the  Company 
during  a  period  of  close  Commission  regulation  under  the 
sliding  scale  and  attempts  to  show  that  the  sliding  scale 
rate  base  established  by  the  Commission  in  1935  at  $21,- 
000,000  was  too  high.  There  is  no  occasion  for  this  Court 
to  have  to  review  the  detailed  operations  of  the  Company 
under  the  sliding  scale.  It  is  important,  however,  to  point 
out  an  example  of  the  misleading  statements  by  Appellee 
in  this  connection  in  order  to  avoid  prejudice.  Appellee 
states : 

“On  the  basis  of  these  figures  it  will  be  observed 
that  the  undepreciated  rate  base  of  $21,000,000,  less 
the  approximate  $600,000  set  up  as  depreciation 
reserve  at  the  inception  of  the  sliding  scale,  was 
approximately  $4,500,000  in  excess  of  the  $15,000,000 
value  which  the  Commission  found  for  the  Com¬ 
pany’s  property  in  its  1935  valuation  order”  (Brief 
for  Appellee,  p.  23). 
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The  single  sentence  qnoted  above  contains  the  folio 
errors  or  misleading  inferences : 


(1)  Appellee  contrasts  $21,000,000,  which  is  a 
1935  figure,  with  $15,000,000,  which  is  a  1932  figure. 
In  the  interim  there  were  substantial  property  addi¬ 
tions. 


(2)  The  $21,000,000  rate  base  includes  the  prop¬ 
erty  valuations  of  the  Company  and  two  subsidiaries. 
The  Georgetown  Gaslight  Company  and  Prince 
George’s  Gas  Corporation.  The  $15,000,000  figure 
includes  only  property  of  the  Company.  | 


(3)  Appellee  refers  to  the  $21,000,000  rate  base 
as  “undepreciated”.  This  statement  is  in  error. 
The  sliding  scale  rate  base  was  predicated  upon 
valuations  made  by  the  Commission  as  of  June  30, 
1932  for  both  the  Company  and  The  Georgetown  Gas¬ 
light  Company  (Orders  Nos.  1341, 1342).  As  deary 
stated  in  the  orders,  such  valuations  were  determi¬ 
nations  of  fair  value,  after  deduction  of  depreciatio:i. 
To  the  depreciated  fair  value,  property  additions 
from  June  30,  1932  through  1935  were  added,  ard 
also  the  newly  constructed  facilities  of  the  newy 
created  Prince  George’s  Gas  Corporation. 

By  the  change-over  to  natural  gas  the  Company  effected 
substantial  economies  of  benefit  to  the  consumer.  Thei'e 
is  something  wrong  in  the  reasoning  of  Appellee  that  tlie 
Company  is  not  entitled  to  recover,  or  to  earn  a  return  o  n, 
the  costs  incurred  and  funds  necessarily  invested  to  achie-s'e 
these  economies.  The  Supreme  Court  recognized  the  fallacy 
of  such  reasoning  in  Pacific  Gas  Electric  Co,  v.  San  Fran¬ 
cisco,  265  U.  S.  403  (1924)  where  the  introduction  of 
patented  inventions  which  enabled  the  utility  to  produce 
gas  at  lower  cost  and  made  unnecessary  the  use  of  a  pajrt 
of  its  plant  resxdted  in  the  regulatory  authority  reduciijg 
the  utility’s  rate  base.  The  opinion  of  the  Court  state^; 
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‘‘The  operating  plant,  made  capable  of  prodnc- 
ing  gas  at  smaller  cost,  was  declared  less  valuable 
than  before.  The  result  indicates  error  somewhere, 
either  in  theory  or  application  of  principle*’  (p.  415). 

•  ••••• 

“If  appellant’s  permissible  profits  depend  upon 
the  lowered  costs  and  it  is  denied  adequate  return 
upon  property  which  made  the  reduction  possible, 
or  recompense  for  the  obsolescence,  successful 
efforts  to  improve  the  service  will  prove  extremely 
disadvantageous  to  it”  (p.  416). 

(3) 

The  rates  established  by,  the  Commission  are  not 
discriminatory. 

Appellee  points  out  that  the  rate  increases  ordered  by 
the  Commission  varied  from  an  increase  of  1.78%  for  whole¬ 
sale  apartment  house  customers  to  an  increase  of  8.01% 
for  domestic  non-heating  customers,  and  argues  that  there 
is  not  “a  scintilla  of  evidence”  to  justify  the  difference  in 
treatment  of  different  classes  of  consumers  and  that  there¬ 
fore  the  Commission  had  no  basis  for  finding  that  the  new 
rates  are  non-discriminatory.  Appellee  then  cites  a  number 
of  cases  in  support  of  the  obviously  sound  principle  that 
costs  of  service  should  be  apportioned  equitably  among  the 
various  classes  of  gas  consumers. 

Appellee’s  arguments  are  refuted  by  the  record.  The 
Company  supported  its  requested  rate  schedule  with  ex¬ 
hibits  and  testimony  showing  the  effect  of  the  rates  on  the 
several  classes  of  service,  and  the  actual  increase  in  monthly 
gas  bills.  At  the  request  of  the  Commission  additional 
rate  schedules  and  explanatory  data  were  supplied  for 
alternative  amounts  of  total  increases.  Two  witnesses  for 
the  Company,  a  rate  engineer  and  a  vice-president,  testified 


21 


as  to  the  reasons  for  the  design  and  pattern  of  the  rate 
schedules  and  the  basis  of  the  allocation  of  the  increases 
among  the  various  classes  of  service  (App.  540-569).  | 

The  Company  requested  increased  rates  because  of  sulj- 
stantial  increases  in  operating  expenses,  consisting  primsl- 
rily  of  labor  costs.  The  Company’s  witnesses  testified  tha^; 
labor  costs  from  a  rate  making  standpoint  can  be  properlV 
allocated  almost  100%  on  a  customer  basis.  It  was  pointed 
out  that  the  credit  and  collection  expense,  the  billing  expense 
and  the  cost  of  reading  meters  are  no  more  for  a  largi 
customer  than  for  a  small  customer.  It  was  pointed  ou^ 
that  the  same  expense  is  incurred  in  turning  on  the  heate 
of  a  household  customer  in  the  fall  whether  that  custome 
uses  a  million  cubic  feet  or  100,000  cubic  feet  of  gas  pe 
year.  Since  the  increased  costs  were  largely  on  a  custome 
basis,  the  Company  proposed  that  the  increased  revenue 
requested  should  be  allocated  on  a  customer  basis  an 
that  the  major  portion  of  the  rate  increases  should  be  place 
in  the  first  several  blocks  of  the  new  rates  (App.  540,  54^ 
et  5eg).  j 

Another  factor  affecting  the  new  rate  schedules  was  th^ 
substitution  of  a  new  single  purpose  rate  for  three  separat^ 
and  distinct  rate  schedules  previously  maintained.  Th4 
Company’s  studies  of  its  rate  schedules  for  domestic] 
commercial  and  industrial,  and  wholesale  apartment  house 
customers  indicated  that  there  were  only  minor  differences 
in  the  bills  which  customers  in  the  respective  classification^ 
would  pay  for  any  given  consumption  of  gas  (App.  547). 
Accordingly  it  was  felt  desirable  by  the  Company  to  substi¬ 
tute  a  single  purpose  rate  which  would  be  applicable  to  all 
classes  of  service  and  eliminate  differentials  in  customers^ 
biUs. 

The  principle  of  allocation  proposed  by  the  Company 
and  followed  by  the  Commission  is  one  in  common  use.  It 
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was  followed  by  the  New  York  Public  Service  Cominission 
in  the  case  of  Re  Rochester  Gas  S  Electric  Corporation, 
33  P.  U.  R.  (N.  S.)  393  (1940)  where  the  increased  costs 
necessitating  increased  rates  resulted  from  an  increase  of 
3%  in  taxes  on  gross  revenues  and  an  increase  in  labor 
costs  and  promotional  work  necessary  to  maintain  gas 
sales.  The  New  York  Public  Service  Commission  allocated 
the  increased  revenue  taxes  on  a  revenue  basis  and  allocated 
the  balance  of  the  rate  increase  on  a  customer  basis,  amount¬ 
ing  to  an  increase  of  about  23^  per  bill  per  month  to  each 
customer,  which  of  course  caused  greater  percentage  in¬ 
creases  for  the  small  customers  than  for  the  large  customers. 

The  basic  argument  of  Appellee  is  that  no  rate  increase 
should  have  been  granted  without  an  elaborate  cost  of 
service  study  by  the  Company  and  the  Conunission.  The 
same  argument  was  urged  before  the  New  York  Public  Ser¬ 
vice  Commission  in  Re  Consolidated  Edison  Co.  of  New 
York,  Inc.,  65  P.  U.  R.  (N.  S.)  311  (1946)  where  a  witness 
urged  that  a  complete  rate  study  involving  the  allocation 
of  property,  revenues  and  expenses  to  various  groups  of 
consumers  should  be  made  before  the  rates  were  finally 
determined.  The  Public  Service  Commission  referred  to 
this  contention  as  “a  beautiful  ideaP*  which  was  unfor¬ 
tunately  impracticable  and  rejected  “the  doctrinaire  idea 
that  no  progress  should  be  made  until  every  step  were 
perfect.^’  The  Public  Service  Commission  then  commented 
upon  the  impossibility  of  mathematical  allocation  of  costs 
and  development  of  rate  schedules  as  follows: 

“To  listen  to  Dr.  Bauer,  one  would  think  that  a 
scientific  rate  schedule  is  a  thing  easily  evolved, 
simply  stated,  and  uniformly  agreed  upon.  Nothing 
is  farther  from  the  truth.  It  is  difficult  to  find  two 
persons  thoroughly  familiar  with  rate  making  who 
agree  upon  the  method  of  allocating  property  and 
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costs,  and  if  this  were  possible,  the  question  of  pijac- 
tical  application  to  existing  conditions  would  fijtill 
need  to  be  determined.  Anyone  who  would  applyj  to 
a  given  company  a  theoretically  perfect  rate  schedtile 
without  regard  to  the  abrupt  changes  which  mi^ht 
be  made  would  be  most  fortunate  if  he  escaped  j;he 
avalanche  which  might  overtake  him**  (pp.  329  to 
330).  ! 

•  •  •  •  •  I 


•  • 


the  only  real  test  of  reasonableness  of  ^ny 
rate  structure  is  the  results  which  follow  its  adop¬ 
tion  and  progress  can  only  be  made  by  trial  4^d 
experimentation  with  adjustments  which  are  proved 
to  be  necessary**  (pp.  331  to  332).  I 

I 

The  rate  increases  granted  by  the  Commission  w^re 
allocated  largely  on  a  customer  basis  because  of  the  nathre 
of  the  increased  costs  which  necessitated  the  rate  increases. 
As  a  result  the  bill  for  the  small  customer  was  increased 
more  percentagewise  than  for  the  wholesale  customer. 
However,  the  monthly  bill  of  the  average  domestic  customer 
who  uses  gas  for  cooking  and  water  heating  and  refrigera¬ 
tion  was  increased  under  the  new  rates  only  from  $3.31  to 
$3.55  (App.  551,  104).  The  Commission  properly  fouijid 
that  the  rates  specified  by  it  were  just,  reasonable  and  no; 
discriminatory. 


r 


(4)  1 

The  Commission’s  timing  of  the  new  rates  was 
proper  and  within  its  power.  j 

I 

The  Company  applied  for  an  emergency  rate  increase 
on  July  14,  1949,  requesting  that  the  increase  be  made 
effective  not  later  than  August  15,  1949  (App.  67).  Public 
notice  of  a  hearing  on  the  Company  *s  application  was  giv 


24 


by  the  Commission  on  July  15, 1949  (App.  76),  and  hearings 
on  the  application  terminated  on  October  11,  1949.  The 
Commission’s  Order  No.  3600  granting  the  rate  increase 
was  dated  November  9, 1949  and  required  the  new  rates  to 
take  effect  on  meter  readings  taken  on  and  after  November 
16,  1949  (App.  117). 

Appellee  argues  that  Order  No.  3600  is  retroactive, 
since  the  monthly  bills  sent  out  by  the  Company  between 
November  16th  and  December  8th  would  ordinarily  cover 
gas  consumed  prior  to  November  9th.  Appellee  contends 
that  under  the  applicable  statute  the  rate-making  powers 
of  the  Commission  can  only  be  prospective  in  operation, 
and  that  therefore  Order  No.  3600  is  invalid. 

Order  No.  3600  is  prospective  in  operation  since  it  deals 
only  with  bills  to  be  sent  out  by  the  Company  in  the  future. 
It  does  not  permit  the  Company  to  send  out  revised  bills 
for  gas  service  furnished  at  unreasonably  low  rates  and 
already  billed.  The  future  bills,  however,  may  include  some 
gas  furnished  at  a  date  prior  to  the  date  of  the  Commission’s 
order.  The  average  domestic  customer,  using  25  therms  of 
gas  per  month,  if  billed  on  November  17th  xmder  the  new 
rate  would  pay  a  bill  of  $3.55,  whereas  if  the  gas  consumed 
had  been  allocated  proportionately  to  the  periods  before 
and  after  November  9th,  and  billed  at  different  rates,  his 
bill  might  have  been  $3.37,  a  difference  of  18^.  Appellee 
contends  that  this  result  renders  Order  No.  3600  invalid  as 
beyond  the  broad  rate-making  powers  of  the  Commission. 

Appellee  bases  his  contentions  upon  two  sections  of  the 
District  of  Columbia  Code,  Section  43-701  and  Section 
43-329,  quoted  at  pages  75  and  76  of  his  brief.  Section 
43-701  merely  provides  that  orders  of  the  Commission 
shall  take  effect  within  such  reasonable  time  after  delivery 
to  the  utility  as  the  Commission  shall  prescribe.  Obviously 
the  utility  cannot  be  required  to  comply  with  an  order  until 
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it  receives  a  copy  of  it.  The  question  of  the  time  the  order 
becomes  effective  as  against  the  utility  has  nothing  to  qo 
with  the  question  as  to  the  time  as  of  which  the  effecti|'e 
order  may  direct  a  rate  increase  to  be  put  into  effect.  I 
The  other  section  relied  upon  by  Appellee  is  Secticjn 
43-329  which  provides:  i 

‘‘It  shall  be  unlawful  for  any  public  utility  to  charge 

•  •  •  a  greater  or  less  compensation  for  any  service 
performed  •  •  •  than  is  specified  in  such  printed 
schedules  *  *  *  as  may  at  the  time  be  in  force  *  * 

As  a  matter  of  ordinary  syntax  the  words  “at  the  time’’ 
relate  to  the  word  “charge”  rather  than  to  the  word  “per¬ 
formed”.  What  is  made  unlawful  is  the  sending  of  a  bill 
which  differs  from  the  schedules  in  force  at  the  time  of 
sending  the  bill.  Nothing  in  the  section  requires  that  tie 
schedules  at  the  time  the  bill  is  sent  be  identical  with  the 
schedules  in  force  at  the  time  the  service  was  rendered. 

This  construction  is  reinforced  by  consideration  bf 
Section  43-902  (Addendum,  p.  32)  which  reads  as  follows : 

“If  any  public  utility  •  •  •  shall  •  •  •  charge  •  •  • 
a  greater  or  less  compensation  for  any  servic^ 
rendered  or  to  be  rendered  by  it  *  *  •  than  thdt 
prescribed  in  the  public  schedules  *  *  •  then  in  force 

•  •  •  such  public  utility  shall  be  deemed  guilty  op 
unjust  discrimination  *  * 

The  words  “then  in  force”  clearly  refer  to  the  schedules 
in  force  at  the  time  of  the  charge,  not  the  schedules  in  forc»5 
at  the  time  the  service  is  “rendered  or  to  be  rendered”.  It 
would  be  impracticable  for  a  utility  to  charge  today  fof 
services  to  be  rendered  in  the  future  at  any  rates  othe:* 
than  those  in  effect  at  the  billing  date.  j 

Section  43-329,  quoted  above,  is  merely  a  part  of  th^ 
mechanics  provided  by  the  statute  to  enable  the  Commisj 
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sion  to  police  the  rates  charged  by  utilities.  By  requiring 
adherence  to  filed  schedules  the  Commission  is  put  in  a  posi¬ 
tion  to  prevent  excessive  or  discriminatory  rates.  Nothing 
in  this  section,  however,  purports  in  any  way  to  limit  the 
power  of  the  Commission  to  determine  the  time  as  of  which 
new  rates  become  effective. 

The  application  of  this  statutory  scheme  to  the  present 
case  has  no  unreasonable  result.  As  pointed  out  in  Appel¬ 
lant’s  main  brief,  no  person  has  a  vested  right  to  be  served 
gas  at  unreasonably  low  rates,  and  the  test  of  validity  of 
the  Commission’s  Order  is  its  reasonableness,  not  whether 
it  may  or  may  not  apply  to  gas  consumed  before  the  date 
of  the  Order. 

The  cases  cited  by  Appellee  on  the  subject  of  retro¬ 
activity  for  the  most  part  relate  to  entirely  dissimilar 
factual  situations,  such  as  postmasters’  salaries,  judgment 
liens,  and  the  rights  of  members  of  fraternal  benefit  asso¬ 
ciations.  The  case  of  Neild  v.  District  of  Columbia,  71  App. 
D.  C.  306,  110  F.  2d  246  (1940),  cited  by  Appellee,  upheld 
the  validity  of  a  gross  receipts  tax  upon  the  privilege  of 
doing  business  in  the  District  of  Columbia  during  the  fiscal 
year  1937-1938,  although  the  measure  of  the  tax  was  gross 
receipts  during  1936.  The  Court  said: 

“  ‘A  statute  is  not  retroactive  merely  because  it 
draws  upon  antecedent  facts  for  its  operation’,  and 
that  is  all  the  Act  does  in  the  present  case”  (p.  255). 

The  case  of  Amarillo  Gas  Co.  v.  City  of  Amarillo,  208 
S.  W.  239  (1919),  cited  by  Appellee,  dealt  with  a  change  of 
rates  by  city  ordinance,  prior  to  the  advent  of  Commission 
regulation  in  Texas.  The  Court  held  that  the  new  ordinance 
could  not  apply  retroactively,  since  there  was  an  implied 
contract  that  gas  would  be  paid  for  under  rates  fixed  by  the 
old  ordinance,  and  the  Texas  constitution  specifically  for- 
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bade  retroactive  laws.  As  pointed  out  by  this  Court  jin 
Kindleberger  v.  Lincoln  National  Bank  of  Washington, 
App.  D.  C.  101,  155  F.  2d  280  (cert.  den.  329  U.  S.  803 
(1946)),  the  Federal  constitution  has  no  such  provision 
forbidding  retroactivity.  In  this  case,  which  involved  the 
applicability  of  a  statute  to  insurance  policies  issued  befo]:e 
its  enactment,  the  Court  said :  i 

‘‘The  Constitution  does  not  forbid  retrospectiye 
laws  merely  because  of  the  retrospective  aspect,  and 
whether  a  statute  operates  retrospectively  or  only 
prospectively,  depends  on  the  legislative  intent. 


•  • 


p.  286) 


Whether  retroactivity  in  rate  making  results  in  invalid¬ 
ity  is  a  matter  of  reasonableness  and  degree.  In  T.  d  W. 
Air,  Inc.  v.  C.  A.  B.,  336  U.  S.  601  (1949),  the  Supreme  Court 
recognized  this  in  sustaining  rates  made  effective  as  of  the 
date  of  the  application  for  the  rate  increase.  The  Court 
said: 

“For  the  rates  of  carriers  and  other  utilities 
fixed  by  public  authorities,  while  usually  prospectivel 
are  sometimes  made  retroactive  to  the  date  of  thi 
commencement  of  the  rate-making  proceeding.  Sei 
United  States  v.  New  York  Central  R.  Co.,  279  U.  Sf 
73.  But,  so  far  as  we  are  aware,  they  have  nevei( 
been  retroactive  to  an  earlier  date^*  (p.  605).  1 


(5)  ! 

The  District  Court  erred  in  substituting  its  judg¬ 
ment  for  that  of  the  Commission. 

Under  the  court  decisions  referred  to  in  Appellant's 
main  brief,  it  is  clear  that  the  Commission  had  a  broad] 
area  of  discretion  in  the  selection  of  an  appropriate  method  j 
for  testing  the  fairness  of  the  Company's  rates.  Thej 
Commission  was  not  bound  to  test  the  rates  on  the  basis  I 
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of  a  valuation  of  used  and  useful  property,  but  was  free  to 
test  the  rates  against  the  actual  dollars  invested  by  the 
Company  in  the  public  service.  So  long  as  the  total  effect 
of  the  rate  order  was  fair,  the  District  Court  exceeded  its 
powers  in  vacating  the  Commission's  order  because  it  was 
based  on  an  investment  method  rather  than  a  valuation 
method. 

Appellee  has  argued,  on  the  basis  of  legislative  history, 
that  the  addition  of  the  word  “unreasonable’’  to  the  words 
“arbitrary”  and  “capricious”  expands  the  scope  of  review 
of  the  Commission’s  findings  beyond  that  permissible  xmder 
the  substantial  evidence  standard. 

The  applicable  statute  of  the  District  of  Columbia  pro¬ 
vides  that  the  findings  of  fact  by  the  Commission  shall 
be  conclusive  unless  “unreasonable,  arbitrary,  or  capri¬ 
cious”  (D.  C.  Code  (1940)  43-706).  These  words  are  not 
so  ambiguous  as  to  require  interpretation  by  legislative 
history.  The  word  “unreasonable”  adds  little  to  the 
impact  of  the  words  “arbitrary,  or  capricious”.  If  a  find¬ 
ing  of  the  Commission  is  arbitrary  and  capricious,  it  is 
clearly  unreasonable.  If  a  finding  is  unreasonable,  it  is  also 
arbitrary  and  capricious.  There  is  no  valid  distinction  be¬ 
tween  the  scope  of  review  under  this  statute  and  the  scope 
of  review  under  the  substantial  evidence  standard.  Sub¬ 
stantial  evidence  has  itself  been  defined  in  terms  of  reason¬ 
ableness,  i.e.f  such  evidence  as  will  furnish  “a  substantial 
basis  of  fact  from  which  the  fact  in  issue  can  reasonably 
be  inferred”.  {Appalachian  Electric  Power  Co.  v.  N.  L. 
R.  B.,  93  F.  2d  985,  989  (1938) ;  Consolidated  Edison  Co,  v. 
N.  L.  R.  B.,  305  U.  S.  197,  229  (1938)) 

However,  even  if  the  statute  were  interpreted  to  endow 
the  Court  with  the  broad  scope  of  review  which  a  higher 
court  has  of  the  findings  of  a  court  of  equity,  the  Court 
must  still  accept  the  findings  of  the  Commission  as  pre- 
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sumptively  correct  unless  clearly  wrong.  {District]^  of 
Columbia  v.  H.  D.  Lee  Co.,  82  app.  D.  C.  136, 161  F.  2d  ^46 
(cert.  den.  332  TJ.  S.  760  (1947));  District  of  Columbia  v. 
Pace,  320  U.  S.  698  (1944)).  Under  the  broadest  scop€  of 
review,  it  is  submitted  that  there  was  no  basis  for  rejeci|ing 
the  Commission’s  findings. 

This  Court  has  already  established  the  weight  to  be  given 
the  findings  of  the  Commission  and  the  degree  of  finality 
which  attaches  to  them.  In  Washington  Gas  Light  Co.  v. 
Byrnes,  78  App.  D.  C.  107,  137  F.  2d  547,  ajff’d  321  U  S. 
489  (1944),  this  Court  referred  to  the  Commission  as 
follows : 

‘^Manifestly,  the  order  of  the  Commission  was 
issued  only  after  a  deliberate  and  careful  study  of 
the  factors  affecting  the  business  of  the  utility  in 
wartime  Washington  without  a  trace  of  hasty  or 
arbitrary  conduct  bn  the  Commission’s  part.  ^[?he 
findings  of  such  an  administrative  agency,  where 
there  is  evidence  to  support  them,  may  not  be  set 
aside  by  the  courts;  Swayne  &  Hoyt  Ltd.  v.  United 
States,  300  U.  S.  297,  304,  57  S.  Ct.  478,  81  L.  Ed. 
659;  Norfolk  &  Western  Ry  Co.  v.  United  StaUs, 
287  U.  S.  134,  53  S.  Ct.  52,  77  L.  Ed.  218 ;  American 
Telephone  &  Telegraph  Company  v.  United  Stapes, 
299  U.  S.  232,  57  S.  Ct.  170,  81  L.  Ed.  142;  •  •  •” 
(p.  556). 


“Nor  can  the  rate  making  body  be  confined  to 
any  particular  standard  or  method  in  the  field  of 
its  discretion.  That  which  was  said  of  the  Federal 
Power  Commission  in  Federal  Power  Comm’nJ  v. 
Natural  Pipeline  Co.,  315  U.  S.  575,  586,  62  S.  Ct. 
736,  743,  86  L.  Ed.  1037,  is  equally  true  of  the  Pul)lic 
Utilities  Commission  of  the  District  of  Columbia. 
The  court  said:  ‘The  Constitution  does  not  bind  mte- 
making  bodies  to  the  service  of  any  single  formula 
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or  combination  of  formulas.  Agencies  to  whom  this 
legislative  power  has  been  delegated  are  free,  with¬ 
in  the  ambit  of  their  statutory  authority,  to  make 
the  pragmatic  adjustments  which  may  be  called  for 
by  particular  circumstances.  Once  a  fair  hearing 
has  been  given,  proper  findings  made  and  other 
statutory  requirements  satisfied,  the  courts  cannot 
intervene  in  the  absence  of  a  clear  showing  that  the 
limits  of  due  process  have  been  overstepped.  If  the 
Commission’s  order,  as  applied  to  the  facts  before 
it  and  viewed  in  its  entirety,  produces  no  arbitrary 
result,  our  inquiry  is  at  an  end’  ”  (p.  559). 

Again,  in  United  States  v.  Public  Utilities  Commission, 
81  App.  D.  C.  237, 158  F.  2d  533  (1946),  this  Court  said: 

“The  process  of  public  utility  regulation  is 
fraught  with  sundry  technical  accounting,  engineer¬ 
ing,  and  financial  policy  considerations,  that  have 
been  properly  entrusted  to  the  regulatory  bodies, 
and  if  there  is  produced  •  no  arbitrary  result, 
our  inquiry  is  at  an  end’  ”  (p.  536). 

Conclusion. 

The  opposition  to  the  rate  increase  granted  the  Com¬ 
pany  by  the  Commission  stems  from  two  sources:  (1)  the 
Master  Plumbers  Association  which  is  openly  engaged  in  a 
campaign  to  drive  the  Company  out  of  the  gas  appliance 
business  and  whose  counsel,  now  in  the  role  of  counsel  for 
Vernon  V.  Baker,  reiterates  arguments  unsuccessfully  ad¬ 
vanced  on  behalf  of  the  Association  in  the  proceedings  be¬ 
fore  the  Commission  and  not  now  properly  before  this 
Court  because  of  the  dismissal  of  the  Association’s  ap¬ 
peal  by  an  order  of  the  District  Court  from  which  no 
appeal  was  taken  to  this  Court,  and  (2)  Vernon  V.  Baker 
who  did  not  participate  in  the  hearings  before  the  Com- 
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mission  but  merely  attacks  the  order  on  its  face  because 
of  his  disagreement  with  the  Commission’s  investment 
theory.  People’s  Connsel  and  counsel  for  the  Grenepal 
Services  Administration  of  the  United  States,  who  par¬ 
ticipated  in  the  proceedings  before  the  Commission,  |do 
not  oppose  the  Commission’s  action.  It  is  submitted 
that  those  opposing  the  Commission’s  action  have  iot 
sustained  the  heavy  burden  of  making  a  convinciag 
showing  that  the  order  of  the  Commission  is  invalid. 
Accordingly  the  judgment  and  decision  of  the  District 
Court  vacating  the  order  of  the  Commission  should  |be 
reversed  and  the  order  of  the  Commission  (Order  Jfo. 
3600)  should  be  affirmed.  j 

Respectfully  submitted,  I 

Stoddaed  M.  Stevens,  I 
F.  G.  Awalt,  1 

C.  OscAB  Beset,  * 

Houston  H.  Wasson, 
Attorneys  for  Washington  Gas  Ligtt 
Company,  Eleventh  and  H  Streeis, 
N.  W.,  Washington,  D.  C. 


October  6, 1950. 
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ADDENDUM. 

D.  C.  Code  (1940)  §  43-704 

n  •  m  m  pubiie  utility  or  any  other  person  or 
corporation  affected  by  any  final  order  or  decision 
of  the  commission  may,  within  thirty  days  after  the 
publication  thereof,  file  with  the  commission  an 
application  in  writing  requesting  a  reconsideration 
of  the  matters  involved,  and  stating  specifically  the 
errors  claimed  as  grounds  for  such  reconsideration. 
No  public  utility  or  other  person  or  corporation  shall 
in  any  court  urge  or  rely  on  any  ground  not  so  set 
forth  in  said  application.  •  •  •  »»  (Mar.  4,  1913,  37 
Stat.  988,  ch.  150,  §  8,  par.  64;  Aug.  27,  1935,  49  Stat. 
882,  ch.  742,  §  1.) 

D.  C.  Code  (1940)  §  43-902 

‘‘If  any  public  utility  or  any  agent  or  officer  there¬ 
of  shall,  directly  or  indirectly,  by  any  device  what¬ 
soever,  or  otherwise,  charge,  demand,  collect,  or  re¬ 
ceive  from  any  person,  firm,  or  corporation  a  greater 
or  less  compensation  for  any  service  rendered  or  to 
be  rendered  by  it  in  or  affecting  or  relating  to  the 
conduct  of  a  street  railroad  or  street  railroad  corpo¬ 
ration,  common  carrier,  gas  plant,  gas  corporation, 
electric  plant,  electric  corporation,  water  power  com¬ 
pany,  telephone  line,  telephone  corporation,  tele¬ 
graph  line,  or  telegraph  corporation,  or  pipe  line 
company,  or  to  the  production,  transmission,  de¬ 
livery,  or  furnishing  of  heat,  light,  water,  or  power, 
or  the  conveyance  of  telephone  or  telegraph  mes¬ 
sages,  or  for  any  service  in  connection  therewith  than 
that  prescribed  in  the  public  schedules  or  tariffs  then 
in  force  or  established  as  provided  herein,  or  than 
it  charges,  demands,  collects,  or  receives  from  any 
other  person,  firm,  or  corporation  other  than  one 
conducting  a  like  business  for  a  like  and  contempo- 
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raneous  service,  such  public  utility  shall  be  deemed 
guilty  of  unjust  discrimination,  which  is  hereby  proT 
hibited  and  declared  to  be  a  misdemeanor  and  unlaw^ 
ful,  and  upon  conviction  thereof  shall  forfeit  and  pa;d 
to  the  District  of  Columbia  not  less  than  $100  nor 
more  than  $1,000  for  each  offense;  and  such  agent  or 
officer  so  offending  shall  be  deemed  guilty  of  a  mis¬ 
demeanor,  and  upon  conviction  thereof  shall  be  pun¬ 
ished  by  a  fine  of  not  less  than  $50  nor  more  than 
$100  for  each  offense.’’  (Mar.  4,  1913,  37  Stat.  991,| 
ch.  150,  §  8,  par.  81.)  I 

D.  C.  Code  (1940)  §  43-1003 

‘‘The  provisions  of  chapters  1-10  of  this  title! 
shall  be  interpreted  and  construed  liberally  in  order 
to  accomplish  the  purposes  thereof,  and  where  any 
specific  power  or  authority  is  given  the  commission 
by  the  provisions  of  chapters  1-10  of  this  title  thei 
enumeration  thereof  shall  not  be  held  to  exclude  or 
impair  any  power  or  authority  otherwise  in  chapters 
1-10  of  tins  title  conferred  on  said  commission. 
The  commission  hereby  created  shall  have,  in  addi-j 
tion  to  the  powers  in  chapters  1-10  of  this  title 
specified,  mentioned,  and  indicated  all  additional, 
implied,  and  incidental  power  which  may  be  proper 
and  necessary  to  effect  and  carry  out,  perform,! 
and  execute  all  the  said  powers  herein  specified, 
mentioned,  and  indicated.  A  substantial  compliance 
with  the  requirements  of  chapters  1-10  of  this 
title  shall  be  sufficient  to  give  effect  to  all  the! 
rules,  orders,  acts,  and  regulations  of  the  commis¬ 
sion,  and  they  shall  not  be  declared  inoperative, 
illegal,  or  void  for  any  omission  of  a  technic^  nature 
in  respect  thereto.  •  •  •  ”  (Mar.  4,  1913,  37  Stat. 
993,  ch.  150,  ^  8,  par.  92.) 
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SEPABATE  APPENDIX 


Certain  Findings,  Opinions,  and  Orders  of  the  Pnblic  Utili¬ 
ties  Commission  of  the  District  of  Columbia,  set  Forth  in 
this  Separate  Appendix  Pursuant  to  an  Order  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir¬ 
cuity  dated  September  25, 1950 


Public  Utilities  Commission  of  the  Disteict  of  Columbia 

Order  No.  3487 


February  3, 1949. 

P.  U.  C.  No.  3197/1 

In  the  Matter  of  Depreciation  Accruals  of  the  Washington 

Gas  Light  Company 

One  of  the  important  duties  imposed  on  this  Commission 
by  the  Statute  ^  creating  it  is  the  prescription  of  deprecia¬ 
tion  accrual  rates.  The  Washington  Gas  Light  Company 
(the  Company  or  Washington  Company)  by  reason  of  the 
termination  of  the  sliding  scale  arrangement  by  Order  No. 
3271  dated  October  24,  1947,  is  presently  without  a  formal 
order  of  the  Commission  with  respect  to  depreciation  ac¬ 
crual  rates.  Accruals  are  now  being  made  at  the  annual 
rate  of  2.2%  of  depreciable  property,  in  conformity  with  an 
exchange  of  correspondence  between  the  Company  and  the 
Commission  in  1940  following  the  adoption  by  this  Com¬ 
mission  of  the  System  of  Accounts  for  Gas  Utilities  pre¬ 
scribed  by  the  Federal  Power  Commission. 

The  problem  of  depreciation  on  the  property  of  this  Com¬ 
pany  has  given  the  Commission  concern  for  a  considerable 


^  37  U.S.  Stats.,  Page  974^  Paragraph  16. 
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period  of  time,  and  for  this  reason  it  is  deemed  advisable, 
before  proceeding  with  the  immediate  task  at  hand,  to  recite 
rather  fully  the  depreciation  history  of  the  Company  and  its 
former  aflE^ate,  The  Georgetown  Gaslight  Company.*  The 
Company  was  incorporated  on  July  8,  1848.  The  former 
Georgetown  Gaslight  Company  was  incorporated  on  July 
20, 1854.  The  Public  Utilities  Commission  was  not  created 
until  1913. 

From  the  date  of  incorporation  until  1907  no  provision 
was  made  for  depreciation  or  retirement  losses.  In  effect, 
retirements  were  charged  directly  against  income.  Be¬ 
ginning  in  1907,  accruals  at  the  rate  of  7<  per  Mcf  of  gas 
output  were  charged  against  income  by  the  Washington 
Company  for  the  purpose  of  providing  a  reserve  for  retire¬ 
ments  and  maintenance,  but  no  charges  for  retirements  were 
made  against  the  reserve  until  1910.  The  Georgetown  Gas¬ 
light  Company  adopted  a  similar  practice  in  1910  but  made 
no  charges  against  the  reserve  for  retirements  until  1917. 
After  this  latter  date,  the  depreciation  practices  of  these 
two  companies  were  generally  consistent,  so  no  further 
reference  will  be  made  to  The  Georgetown  Gaslight  Com¬ 
pany.  Beginning  in  1913,  the  Company  changed  the  accrual 
rate  from  7^  per  Mcf  of  output  to  7^  per  Mcf  of  sales. 

The  first  pronouncement  of  this  Commission  with  respect 
to  depreciation  was  found  in  Order  No.  209,  issued  May  2, 
1917.  In  that  order  the  Commission,  after  considering  the 
merits  of  both  the  straight  line  and  sinking  fund  methods, 
found  accrued  depreciation  as  calculated  on  a  straight  line 
basis  with  respect  to  historical  cost  to  be  $1,099,397.  A  his¬ 
torical  cost  of  $5,713,514.32  was  also  determined  by  the  Com¬ 
mission.  Both  of  these  findings  were  as  of  December  31, 
1914,  at  which  time  the  book  reserve  of  Washington 
amounted  to  $400402.76.  In  this  same  order,  the  Commis¬ 
sion  also  set  forth  annual  depreciation  accrual  rates,  both  on 
a  straight  line  basis  and  on  a  4%  sinking  fund  basis  for  the 
various  classes  of  property,  but  did  not  order  the  Company 
to  place  either  of  such  rates  in  effect 

In  rate  proceedings  before  the  Commission  in  1918  and 
1919,  the  Company  contended  that  a  rate  of  12^  per  Mcf  of 
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gas  sold  was  necessary  to  provide  adequately  for  mainte¬ 
nance  and  retirements.  Witnesses  for  the  Commission  in 
these  proceedings  testified  that  a  rate  somewhat  lower  than 
12^  would  be  adequate,  but  that  a  rate  higher  than  7^  per 
Mcf  then  in  effect  was  needed.  In  the  orders  disposing  of 
these  rate  proceedings  (254  and  314),  no  action  was  taken  on 
the  depreciation  question.  The  Company  continued  the  use 
of  the  rate  of  7^  per  Mcf  of  gas  sold  until  May  31, 1920,  at 
which  time  it  was  increased  to  9^.  This  increase  was  in 
accord  with  the  opinion  of  the  Commission  accompanying 
Order  No.  378  dealing  with  an  application  for  an  increase  in 
rates,  although  not  definitely  prescribed  by  the  order. 
Again  in  rate  proceedings  in  1921  and  1923  the  Company 
contended  that  a  rate  of  12^  per  Mcf  was  necessary  for  main¬ 
tenance  and  retirements  but  no  action  thereon  was  taken  by 
the  Commission.  The  94  rate  was  continued  in  effect  until 
August  31, 1926. 

By  the  end  of  1924,  the  reserve  balance  had  been  entirely 
depleted  and  it  had  been  necessary  during  the  years  19^ 
and  1925  to  transfer  $181,254.27  from  surplus  in  order  to 
provide  for  charges  for  maintenance  and  retirements  made 
during  these  two  years.  In  spite  of  an  increase  in  the  accrual 
rate  from  94  to  12^  on  September  1,  1926,  the  Washington 
Company  again  found  it  necessary  to  m^e  an  additional 
transfer  from  surplus  in  the  year  1926,  in  order  to  meet  the 
charges  against  the  reserve  for  maintenance  and  retire¬ 
ments.  This  transfer  amounted  to  $170,437 .95  and  provided 
a  balance  in  the  reserve  at  December  31, 1926,  of  $23,307.0L 
The  aforementioned  increase  in  the  accrual  rate  on  ^ptem- 
ber  1, 1926,  from  94  to  12^,  was  without  the  sanction  of  the 
Commission,  and  while  the  Commission  informed  the  Com¬ 
pany  that  such  an  increase  was  unauthorized,  the  Company 
continued  the  use  of  the  higher  rate  through  the  year  1929. 

On  January  9, 1930,  after  discussions  between  the  Com¬ 
pany  and  the  Commission  regarding  the  unauthorized  in¬ 
crease  of  the  accrual  rates  from  94  to  12^,  the  Commission, 
after  due  notice  and  formal  hearings,  issued  its  Order  No. 
822  requiring  the  Company  to  create  a  reserve  by  making 
monthly  charges  to  retirement  expense  at  the  rate  of  24  per 
Mcf  of  gas  sold.  This  order  also  required  the  Company  to 
discontinue  setting  up  a  reserve  to  cover  maintenance.  The 
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order  was  made  effective  January  1, 1930,  and  continued  in 
effect  until  December  13,  1935,  the  date  of  adoption  of  the 
sliding  scale  arrangement.  Meanwhile,  the  Commission  on 
September  25,  1931  issued  its  Order  No.  947,  instituting  a 
valuation  of  property  of  the  Company  and  directing  the 
Company  to  submit  detailed  information  with  respect  to 
depreciation  rates  to  be  applied  to  the  various  classes  of 
property.  Considerable  thne,  effort  and  money  were  ex¬ 
pended  in  making  the  valuations  authorized  by  Order  No. 
947,  and  on  March  19, 1935,  the  Commission  issued  its  Order 
No.  1341,  in  which  it  was  found  that  accrued  depreciation  on 
a  reproduction  cost  new  basis  as  of  June  30, 1932,  amounted 
to  $2,855,000.  No  finding  was  made  of  accrued  depreciation 
on  an  original  cost  basis  nor  was  a  finding  made  of  the 
proper  annual  accruals  either  in  rates  or  amounts. 

Disposition  of  the  valuation  case  brought  into  issue  the 
question  of  rates  for  gas  service,  and,  after  protracted  nego¬ 
tiations  between  the  Company  and  the  Commission,  a  sliding 
scale  arrangement  was  proposed  and  adopted  by  Order  No. 
1458  on  December  13, 1935.  This  arrangement  specified  an 
annual  accrual  rate  of  1%%  of  the  rate  base  (which  was 
found  to  be  $21,000,000  as  of  June  30, 1935  for  the  Washing¬ 
ton  Company  and  its  subsidiaries.  The  Georgetown  Gaslight 
Company  and  the  Prince  George ^s  Gas  Corporation),  until 
such  time  as  the  reserve  amounted  to  10%  of  the  rate  base, 
at  which  time  the  accrual  rate  would  be  reduced  to  1^%  per 
annum.  This  order  also  found  that  the  required  retirement 
reserve  of  the  Company  amounted  to  $490,000  as  of  June  30, 
1935,  and  the  book  reserve  of  the  Company  was  adjusted 
accordingly  through  surplus.  It  is  pertinent  to  point  out 
that,  up  to  December  31, 1947,  $1,010,200.69  has  been  trans¬ 
ferred  to  the  reserve  from  eitiier  capital  or  earned  surplus. 
The  sliding  scale  accrual  rate  of  1%%  of  the  rate  base  was 
continued  in  effect  from  December  16, 1935  until  March  31, 
1940. 

By  Order  No,  1846,  the  Commission  adopted  the  Uniform 
System  of  Accoxmts  prescribed  for  Natural  Gas  Companies 
by  the  Federal  Power  Commission  effective  January  1, 1940, 
subject  to  certain  modifications,  chief  of  which  was  the  pro¬ 
vision  that  the  accrual  for  deprecation  should  continue  to 
be  made  in  accordance  with  the  sliding  scale  arrangement. 
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On  May  31, 1940,  the  Company  requested  anthority  to  nse 
for  corporate  purposes  an  accrual  rate  of  2.2%  of  depre¬ 
ciable  property.  The  Commission,  by  letter  dated  June  12, 
1940,  informed  the  Company  that  it  was  in  no  wise  passing 
on  the  propriety  of  the  proposed  rate  and  that  it  should  not 
be  understood  that  the  Commission  entertained  the  view 
that  the  proposed  rate  or  rates  prescribed  in  the  sliding 
scale  arrangement  are  not  subject  to  variation  where  the 
facts  warrant.  This  letter  also  stated  **  Furthermore, 
should  there  be  an  abandonment  of  the  sliding  scale  ar¬ 
rangement,  the  Commission  would  determine  the  proper 
method  and  rate  of  accrual  of  depreciation  No  specific 
objection  to  the  proposed  rate  was  contained  in  the  said 
letter,  and  this  rate  has  been  continued  in  effect  for  corpo¬ 
rate  purposes  since  April  1, 1940.  During  the  period  from 
April  1,  1940  until  the  termination  of  the  sliding  scale  ar¬ 
rangement  in  1947,  accruals  for  corporate  purposes  at  the 
2.2%  rate,  mentioned  above,  have  exceeded  the  accruals 
allowed  for  rate  making  purposes  under  the  sliding  scale 
arrangement  by  $709,196.77. 

Since  the  abandonment  of  the  sliding  scale  arrangement 
by  Order  No.  3271,  referred  to  above,  the  Commission’s 
staff  and  the  Company’s  staff  have  collaborated  in  an  ex¬ 
haustive  study  of  the  depreciation  problem  of  this  Company. 
The  results  of  this  study  have  been  reviewed  by  the  Com¬ 
mission  and,  as  a  result  thereof,  the  Commission  is  now  in 
a  positon  to  deal  effectively  with  the  depreciation  problem 
of  this  Company. 

Preseni  Status  of  the  Depredation  Reserve 

At  December  31,  1947,  the  reserve  for  depreciation  re¬ 
corded  on  the  books  of  i^e  Company  amounted  to  $4,295,- 
885.12.  Included  in  this  amount  is  $267,156  applicable  to 
transportation  equipment  and  tools  and  work  equipment; 
$5,810  applicable  to  plant  held  for  future  use;  and  $691,977 
applicable  to  production  property  to  be  abandoned  as  a  re- 
s^t  of  the  substitution  of  natural  gas  for  mixed  gas  author¬ 
ized  by  Order  No.  3155.  Hence,  $3,330,942  remains  in  the 
reserve  for  depreciation  applicable  to  property,  other  than 
transportation  equipment  and  tools  and  work  equipment, 


which  will  continue  to  be  used  in  the  conduct  of  the  Com¬ 
pany’s  business  of  distributing  straight  natural  gas.  The 
cost  of  the  depreciable  property  in  this  category  at  Decem¬ 
ber  31, 1947  is  $25,760,185.61.  In  addition  to  the  reserve  for 
depreciation,  there  is  also  available  for  the  absorption  of 
retirement  losses  the  balance  of  $1,480,165.02  in  the  account 
Contributions  in  Aid  of  Construction.  It  will  be  explained 
later  that  the  account  Contributions  in  Aid  of  Construction 
is  presently  being  utilized  as  a  secondary  depredation  re¬ 
serve,  and,  that  the  transfer  of  the  balance  in  this  account  to 
the  depreciation  reserve  is  being  contemplated.  It  is  there¬ 
fore  appropriate  to  combine  the  balance  in  the  contribution 
account  with  the  depreciation  reserve  for  the  purpose  of 
arriving  at  the  true  reserve  ratio.  Such  a  computation  in¬ 
dicates  a  ratio  at  December  31,  1947  of  approximately 
18^%.  By  comparison,  such  a  ratio  does  not  appear  to  be 
unduly  low,  although  a  general  yardstick  such  as  this  cannot 
be  used  with  any  degree  of  certainty.  More  specific  data 
with  respect  to  the  age  of  the  property  and  estimated  lives 
by  property  units  are  necessary  before  a  determination  as 
to  the  adequacy  of  the  depreciation  reserve  can  be  made. 

The  Depreciation  Study 

Reference  has  been  made  to  a  cooperative  study  by  the 
staffs  of  the  Commission  and  the  Company  on  the  estimated 
reserve  requirement  as  of  December  31,  1947  and  the  esti¬ 
mated  annual  accrual.  This  study  was  started  about  two 
years  ago,  and  the  cost  and  age  of  the  property  by  units  were 
develop^  jointly  by  the  Company’s  and  the  Commission’s 
accounting  staffs.  Engineers  of  both  the  Company  and  the 
Commission  also  estimated  the  lives  of  the  various  units  of 
property,  but,  by  reason  of  the  changeover  from  mixed  to 
straight  natural  gas,  the  study  was  not  formally  presented 
to  the  Commission  for  action  at  that  time. 

Upon  completion  of  the  changeover  to  natural  gas  and 
the  termination  of  the  sliding  sc^e  arrangement  in  the  lat¬ 
ter  part  of  1947,  the  necessity  for  bringing  the  original 
study  up  to  date  became  increasingly  important,  and  the 
accountants  of  the  Commission  and  ^e  Company  reached 
agreement  on  cost  and  age  of  the  property  by  units  as  of 
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December  31, 1947.  Both  the  Company’s  and  the  Commis¬ 
sion’s  engineers  independently  reviewed  their  previous  esti¬ 
mates  of  service  lives  and,  after  several  conferences  on  dif¬ 
ferences,  reached  agreement  on  this  phase  of  the  problem. 
From  these  data,  an  estimated  reserve  requirement  and 
estimated  annual  accruals  were  computed.  A  joint  confer¬ 
ence  of  the  engineers  and  accountants  of  the  Company  and 
Commission  on  the  results  of  the  computation  indicated  the 
desirability  of  further  study  and  revision.  Following  this 
conference,  the  engineers  devoted  further  time  and  study 
to  the  estimated  service  lives  previously  used,  and  as  a 
result  thereof  the  staffs  of  the  Company  and  the  Commis¬ 
sion  reached  agreement  on  the  reasonableness  of  the  esti¬ 
mated  reserve  requirement  and  the  annual  accrual  rate. 
A  summary  of  the  results  of  this  study  is  set  forth  on  Ap¬ 
pendix  A  hereto.  Both  the  reserve  requirement  and  the 
annual  accrual  shown  on  the  Appendix  are  premised  on  the 
straight  line  method.  Considerable  time  and  effort  were 
devoted  by  the  staffs  of  the  Commission  and  the  Company 
to  a  consideration  of  the  compound  interest  method.  Using 
the  data  developed  in  the  study,  the  annual  accrual  on  a 
4%  compound  interest  method  would  amount  to  $364,379. 
The  reserve  requirement  under  this  method  would  be 
$4,093,440. 

It  is  pertinent  to  point  out  that  this  Commission  has 
consistently  used  the  straight  line  method  in  all  of  its  recent 
cases  where  the  question  of  depreciation  was  a  factor.  It 
has  also  utilized  a  depreciated  original  cost  rate  base ;  that 
is  to  say,  the  recorded  book  reserve  has  been  deducted  from 
the  original  cost  of  plant  in  arriving  at  the  rate  base.  This 
treatment,  the  Commission  believes,  affords  equity  to  both 
investors  in  and  customers  of  the  Company,  and  should 
apply  in  this  case. 

'Reserve  Requirement 

The  amount  of  the  reserve  requirement  indicated  by  the 
depreciation  study  just  discussed  was  arrived  at  by  aggre¬ 
gating  a  multitude  of  calculations,  based  upon  estimated 
service  lives  ranging  from  a  few  years  to  more  than  one 
hundred  years,  and  recorded  ages  of  the  various  items  of 
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property  involved  in  the  stndy,  many  of  which  were  of 
necessity  on  an  average  basis.  Reference  to  a  precise  fig- 
nre,  snch  as  that  developed  in  the  stndy^  implies  a  degree 
of  certainty  which  in  fact  does  not  exist.  It  is  tme  that 
the  estimated  lives  used  in  this  study  were  premised  in 
part  on  past  experience,  but  inadequate  records  in  the  Com¬ 
pany's  early  history  detract  somewhat  from  the  reliability 
of  this  source  of  information  as  a  guide  to  future  experi¬ 
ence.  In  the  final  analysis,  the  estimation  of  the  service 
lives  of  depreciable  property  is  at  best  a  guess  and  subject 
to  all  the  frailties  of  man’s  inability  to  foretell  future 
events. 

It  is  also  pertinent  to  comment  on  the  use  of  averages  in 
estimating  service  life  of  property  consisting  of  substan¬ 
tial  numbers  of  identical  units,  such  as  mains,  services 
and  meters.  The  use  of  averages  appears  necessary  in  a 
study  of  this  kind,  but  it  is  pertinent  to  call  attention  to 
the  fact  that,  in  numerous  instances,  the  age  of  some  of 
the  units  in  the  group  exceeds  the  estimated  life  of  the 
group  as  a  whole.  "Wliere  this  condition  occurred  the  re¬ 
serve  requirement  includes  an  amount  in  excess  of  the 
cost  of  over-age  units.  A  rough  calculation  of  the  effect 
of  premature  retirements,  or  infant  mortality,  involving 
the  retroactive  application  of  the  annual  accrual  rate  here¬ 
inafter  approved,  indicates  an  overstatement  of  the  reserve 
requirement  of  approximately  one  million  dollars. 

As  will  be  pointed  out  hereinafter  under  the  heading 
“Annual  Accrual”,  the  Commission  is  of  the  opinion  that 
the  estimated  service  lives  used  in  the  study  are  generally 
low.  This  conclusion  leads  to  the  further  conclusion  that 
the  reserve  requirement  develoi)ed  by  the  study,  even  after 
a  rough  adjustment  for  infant  mortality,  is  a  maximum  fig¬ 
ure  and  probably  well  in  excess  of  a  reasonable  reserve  re¬ 
quirement  at  the  date  of  the  study.  For  reasons  which  will 
be  set  forth  in  the  immediately  succeeding  chapter  on  “Ad¬ 
justment  of  Book  Reserves”,  it  is  not  now  necessary  to 
make  a  definite  finding  or  even  express  an  opinion  upon  the 
total  extent  to  which  the  computed  reserve  requirement 
appears  to  be  excessive. 
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Adjustment  of  Book  Reserve 

The  computed  reserve  requirement  of  $8,468,983,  set 
forth  in  Appendix  A  hereto,  after  the  adjustment  for  infant 
mortality  commented  on  above,  exceeds  the  book  reserve, 
including  the  balance  in  the  account  Contributions  in  Aid 
of  Construction,  by  roughly  $2,600,000.  The  question  arises 
as  to  whether  or  not  the  book  reserve  should  be  adjusted  by 
the  amount  of  this  difference  or  by  some  lesser  amount.  It 
should  be  reiterated  at  this  point  that  the  Commission  be¬ 
lieves  the  reserve  requirement  developed  by  the  study,  even 
after  adjustment  for  infant  mortality,  is  well  in  excess  of 
a  reasonable  reserve  for  this  Company,  and  therefore,  if 
any  adjustment  is  made  at  this  time,  it  should  be  substan¬ 
tially  less  than  the  difference  set  forth  above.  A  reference 
to  the  history  of  the  depreciation  reserve  recited  in  the 
early  part  of  this  opinion  indicates  that  the  Commission  is, 
in  part  at  least,  responsible  for  the  present  status  of  the 
book  reserve.  Viewed  by  present-day  standards,  which 
have  been  developed  from  experience  and  intensive  re¬ 
search  during  the  existence  of  the  Commission,  it  now  ap¬ 
pears  that  provision  for  depreciation  during  prior  years 
should  have  been  somewhat  more  than  that  actually  re¬ 
corded.  In  view  of  this  fact,  and  again  stressing  both  the 
possibility  of  error  inherent  in  estimates  of  the  reserve 
requirement  and  the  conclusion  that  the  requirement  indi¬ 
cated  by  the  study  is  a  maximum  figure  and  probably  exces¬ 
sive,  the  Commission  does  not  believe  that  an  adjustment 
of  the  book  reserve  by  a  diarge  against  past  earnings  is 
either  equitable  or  warranted. 

It  has  been  pointed  out  that  the  Company  has  recently 
changed  its  operations  from  mixed  to  natural  gas,  and  this 
change  necessitated  abandonment  of  a  substantial  amount 
of  production  property.  This  matter  was  fully  dealt  with 
in  the  Commission’s  Order  No.  3261  issued  September  24, 
1947.  By  that  order,  the  Company  was  directed  to  charge 
the  unrecovered  original  cost  of  its  West  Station  and  Ta- 
koma  Station  (approximately  $2,241,000)  to  extraordinary 
property  losses,  and  to  amortize  the  same  over  a  ten-year 
period  beginning  January  1,  1948.  By  the  same  order,  the 
unrecovered  cost  of  its  East  Station,  namely  $5,034,693,  was 
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to  be  depreciated  over  tbe  same  ten-year  period,  due  to 
the  fact  that  this  property  is  scheduled  for  abandonment 
within  snch  period.  The  substantial  amount  of  the  unrecov¬ 
ered  original  cost  of  the  production  property  just  described 
was  due  not  only  to  the  changeover  to  natural  gas  but  also 
to  what  may  now  be  termed  inadequate  depreciation  ac¬ 
cruals  in  the  past.  In  addition  to  the  abovementioned  amor¬ 
tization  and  accelerated  depreciation  of  production  prop¬ 
erty,  the  cost  of  changing  customer  appliances  to  permit 
the  use  of  natural  gas  instead  of  mixed  gas  is  also  being 
amortized  over  the  ten-year  period  beginning  January  1, 
1948.  Roughly,  these  extraordinary  items  amount  to  about 
one  million  dollars  annually. 

In  view  of  the  foregoing,  the  Commission  believes  that, 
barring  unforeseen  circumstances  or  unusual  events,  any 
adjustment  of  the  book  reserve  for  depreciation  applicable 
to  property  covered  by  the  depreciation  study  should  be 
deferred  until  after  the  expiration  of  the  ten-year  period 
beginning  January  1, 1948. 

It  is  pertinent  to  call  attention  to  the  fact  that  the  depre¬ 
ciation  problem  is  not  one  that  can  be  disposed  of  perma¬ 
nently.  A  reserve  requirement  study  at  some  future  date, 
premised  on  additional  experience  acquired  in  the  interim, 
might  produce  substantially  different  results.  Further¬ 
more,  lie  accrual  rate  hereinafter  approved  may  possibly 
be  sufficient  to  improve  the  reserve  ratio  to  some  extent 
during  the  next  ten  years.  If,  however,  at  the  expiration 
of  the  ten-year  period  just  discussed,  it  appears  that  an 
adjustment  of  the  book  reserve  is  then  necessary,  the  Com¬ 
mission  believes  that  such  adjustment  should  be  treated  as 
an  Oi)erating  Revenue  Deduction  over  such  reasonable  pe¬ 
riod  of  time  as  may  be  determined  by  the  drcumstances 
then  existing.  The  foregoing  conclusion  stems  from  the 
fact  that  the  rates  charged  for  gas  service  by  this  Com¬ 
pany  have  been  closely  regulated  and  the  accruals  for  de¬ 
preciation,  particularly  during  the  existence  of  the  sliding 
scale  arrangement,  have  constituted  an  important  factor  in 
the  determination  of  such  rates. 
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Armual  Accrual 

By  referring  to  Appendix  A  hereto  it  -will  be  noted  that 
an  annual  accrual  of  $556^929.95  and  a  composite  annual 
accrual  rate  of  2.16%  are  indicated.  It  has  heretofore  been 
pointed  out  that  the  Company  is  presently  accruing  for 
depreciation  at  the  rate  of  2.2%  per  annum.  This  latter 
rate,  however,  includes  provision  for  depreciation  on  trans¬ 
portation  equipment  and  tools  and  work  equipment.  If 
this  rate  be  applied  to  book  cost  of  depreciable  property, 
including  the  investment  in  transportation  eqtiipment  and 
tools  and  work  equipment  at  December  31,  1947,  an  annual 
accrual  of  $579,539.38  is  indicated.  The  deduction  of  the 
1947  accrual  for  transportation  equipment  and  tools  and 
work  equipment  of  $25,124.34  from  the  amount  so  com¬ 
puted  would  indicate  an  accrual  of  $554,415,  to  compare 
with  the  accrual  indicated  by  the  study^  namely  $556,929.95. 
Hence,  the  present  rate  of  2.20%,  after  the  elimination  of 
accruals  on  transportation  equipment  and  tools  and  work 
equipment,  indicates  an  accrual  rate  of  2.15%  to  compare 
with  the  2.16%  rate  indicated  by  the  recent  study.  By  rea¬ 
son  of  the  present  abnormal  market  for  used  cars,  the  1947 
accrual  for  transportation  equipment  and  tools  and  work 
equipment  is  well  below  anticipated  future  accruals  for  this 
type  of  property.  Therefore,  the  comparison  of  the  present 
accrual  rate  with  the  accru^  rate  indicated  by  the  study 
reflects  a  conformity  which  will  probably  not  obtain  in  the 
future.  This  comparison  does  show,  however,  that  it  will 
not  be  necessary  to  adjust  the  1948  accruals  to  the  basis  of 
the  rate  indicated  by  the  study. 

A  review  of  the  detail  behind  the  development  of  the 
annual  accrual  rate  indicates  that  the  average  service  lives 
agreed  to  by  the  Commission  and  Company  engineers  are 
generally  a  little  on  the  low  side.  For  example,  the  Com¬ 
pany's  oflSce  building,  a  modem  steel,  concrete  and  brick 
stmcture  erected  in  1942,  is  given  an  estimated  life  of  only 
sixty  years;  cast  iron  and  steel  service  pipes  of  varying 
sizes  are  given  a  composite  estimated  life  of  38.2  years; 
and  cast  iron  and  steel  distribution  mains  of  varying  sizes 
up  to  twenty-four  inches,  including  bell  joint  clmnps,  are 
given  a  composite  estimated  life  of  67%  years.  In  view  of 
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this  conservatism  on  the  part  of  the  engineers,  the  Com¬ 
mission  is  of  the  opinion  that  the  composite  rate  of  2.16% 
is  a  maximum  requirement.  Nevertheless,  it  represents  the 
results  of  agreement  reached  by  competent  and  qualified 
experts  without  benefit  of  knowledge  of  the  final  result.  The 
Commission  believes  that  a  rounding  off  of  the  computed 
figure  of  2.16%  to  2.1%  is  justified,  and  the  order  will  so 
specify. 

Contribviions  in  Aid  of  Construction 

Reference  has  heretofore  been  made  to  the  availability 
of  the  balance  in  the  account  Contributions  in  Aid  of  Con¬ 
struction  for  the  absorption  of  retirement  losses.  It  has 
been  the  practice  of  this  Commission  to  require  the  utilities 
under  its  jurisdiction  to  charge  a  portion  of  retirements  of 
property  paid  for  by  contributions,  to  the  contribution  ac¬ 
count.  In  other  words,  the  contribution  account  has  been 
used  as  a  secondary  depreciation  reserve.  It  is  for  this 
reason  that  the  balance  in  the  contribution  account  has  been 
added  to  the  balance  in  the  reserve  for  depreciation  in 
determining  the  ratio  of  book  reserve  to  depremable  plant 

It  has  also  been  the  practice  to  deduct  the  balance  in  the 
contribution  account  not  only  in  arriving  at  the  rate  base, 
but  in  arriving  at  the  depreciable  base  as  well,  in  order  to 
prevent  allowing  a  return  on  and  the  recovery  of  capital 
not  invested  by  the  Company. 

The  above-described  process  is  somewhat  cumbersome, 
and  the  same  results  can  be  obtained  by  eliminating  the 
contribution  account  entirely,  and  crediting  contributions 
directly  to  the  plant  account  affected.  If  such  a  change  is 
effected  it  would  be  consistent  to  require  a  reduction  of 
the  appropriate  plant  accounts  to  the  extent  of  the  balance 
in  the  contribution  account,  but  such  a  requirement  would 
be  unduly  burdensome  by  reason  of  the  substantial  number 
of  small  items  involved  in  the  present  balance  in  the  ac¬ 
count.  As  an  alternative,  the  Commission  believes  that  a 
transfer  of  the  balance  in  the  contribution  account  directly 
to  the  depreciation  reserve  would  be  both  equitable  and  rea¬ 
sonable  and  would  achieve  the  same  end  result  The  ac¬ 
count  Contributions  in  Aid  of  Construction  has  recently 
been  eliminated  from  the  System  of  Accounts  for  Telephone 
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Companies  by  both  this  Commission  and  the  Federal  Com¬ 
munications  Commission.  This  Commission  is  informed 
that  the  Committee  on  Statistics  and  Accounts  of  the  Na¬ 
tional  Association  of  Railroad  and  Utilities  Commissioners 
will  consider  a  similar  change  in  the  System  of  Accounts 
for  Gas  and  Electric  Utilities  at  an  early  date.  This  Com¬ 
mission  is  of  the  opinion  that  the  elimination  of  the  con¬ 
tribution  account  and  the  crediting  of  future  contributions 
directly  to  plant  account  is  definitely  desirable,  in  that  it 
not  only  permits  the  use  of  recorded  book  cost  as  a  depre¬ 
ciable  base  and  eliminates  the  necessity  for  deduction  of 
the  contribution  account  in  arriving  at  a  proper  rate  base, 
but  it  insures  the  recording  in  the  property  account  of  only 
the  investment  actually  made  by  the  Company.  It  would  be 
desirable  in  disposing  of  the  depreciation  problem  of  the 
Company  to  effect  this  change  at  this  time  in  order  that 
the  balance  in  the  contribution  account  might  be  added  di¬ 
rectly  to  the  balance  in  the  depreciation  reserve,  but  until 
the  Committee  on  Statistics  and  Accounts  of  the  National 
Association  of  Railroad  and  Utilities  Commissioners  ex¬ 
presses  its  views,  action  on  this  matter  will  be  deferred. 
To  be  consistent  with  the  contemplated  transfer  of  the  bal¬ 
ance  in  the  contribution  account  to  the  depreciation  reserve, 
it  will  be  necessary,  pending  action  on  this  matter,  to  dis¬ 
continue  the  practice  of  deducting  the  balance  in  the  con¬ 
tribution  account  in  arriving  at  the  depreciable  base.  This 
change  was  contemplated  and  given  effect  in  arriving  at  the 
annual  accrual  rate  of  2.1%  approved  herein. 

Meanwhile,  it  is  important  to  reiterate  that  the  balance 
in  the  contribution  account  is  for  all  practical  purposes 
part  and  parcel  of  the  Company’s  depreciation  reserve. 

Conchision 

As  heretofore  stated,  the  depreciation  problem  is  a  recur¬ 
ring  one  and  requires  continuing  study  in  order  to  deter¬ 
mine  with  any  degree  of  exactness  the  appropriate  annual 
accrual  and  ^e  estimated  reserve  requirement  at  a  given 
date.  The  facts  in  this  case  indicate  that  depreciation  ac¬ 
cruals  in  the  past,  when  viewed  in  the  light  of  present-day 
concepts,  have  been  somewhat  inadequate.  The  conclusion 
has  been  reached  that  any  adjustment  of  the  book  reserve 
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by  reason  thereof  should  be  deferred  at  this  time  because 
of  all  of  the  circumstances  involved,  particularly  the  steps 
that  are  now  being  tahen  as  a  result  of  the  changeover  to 
natural  gas  and  £e  responsibility  of  the  Commission  for 
the  present  status  of  the  depreciation  reserve. 

The  Commission  is  well  aware  of  its  duty  to  maintain  the 
Company  in  a  sound  financial  position,  which  includes, 
among  other  things,  the  maintenance  of  an  adequate  reserve 
for  depreciation.  It  does  not  believe,  however,  under  the 
circumstances  involved  in  this  case,  that  an  immediate  ad> 
justment  of  the  book  reserve  is  essential  to  the  attainment 
of  this  objective.  On  the  contrary,  the  Commission  believes 
that  the  action  taken  with  respect  to  production  property, 
coupled  with  the  accrual  rate  approved  herein,  will  tend  to 
achieve  this  objective  in  an  orderly  manner  that  will  be 
equitable  to  both  investors  in  and  customers  of  the  Com¬ 
pany.  To  summarize,  it  is  the  Commission's  considered 
judgment  that  the  reserve  presently  appearing  on  the  Com¬ 
pany's  books  and  the  depreciation  rate  provided  in  this 
order,  coupled  with  the  provisions  of  our  amortization 
Order  No.  3261,  affords  adequate  protection  to  investors 
and  consumers  and  meets  aU  other  requirements.  There¬ 
fore, 

It  Is  Oboebed: 

That  on  and  after  January  1,  1949,  accruals  for  depre¬ 
ciation  on  depreciable  property,  other  than  transportation 
equipment  and  tools  and  work  equipment,  and  production 
property  scheduled  for  abandonment  and  being  separately 
depreciated  in  accordance  with  the  provisions  of  Section  3 
of  Order  No.  3261,  shall  be  made  by  the  Washington  Gas 
Light  Company  at  the  composite  rate  of  2.1%  per  annum; 
provided  t^t  nothing  contained  herein  shall  be  construed 
as  requiring  a  change  in  the  present  practice  of  accruing 
depreciation  on  transportation  equipment  and  tools  and 
work  equipment  on  a  straight  line  unit  basis. 

By  the  Commission: 

A  True  Copy: 

N.H.  Hetzel, 

Chief  Clerk. 


E.  J.  Mjeligaet, 
Executive  Secretary. 
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Afpkndix  a 

WASHINGTON  GAS  LIGHT  COMPANY 

Depreciable  Property,  Annual  Accruals,  and  Estimated  D^redation  Reserve 
R^uirement  as  of  December  31, 1947 

Computed 
Annual  Accrual  Resd^ 

Book  Cost  at  -  Require- 

Description  of  Property  December 31, 1947  Rate  Amount  ment(2) 

Production  Plant.,...  3  332,298.27  2.91%  3  9,680.75  3  121,474 

Storage  Plant .  1,168,043.80  1.59  18,581.00  544,476 

Transmission  Plant...  692,865.86  2.16  14,944.74  118,837 

Distribution  Plant....  21,256,181.67  2.09  444,976.90  7,091,000 

General  Plant .  2,310,796.01  2.98  68,746.56  593,196 

Total . 2- 16%  38,468,983 

(1)  Book  cost  of  ^  plant  in  service  at  December  31, 1947  amounted  to  332,763,* 

649.05.  Tne  difference  between  this  amount  and  the  total  cost  of  de¬ 
preciable  property  reflected  above  is  accounted  for  by  the  following: 

Land .  3  818,843.89 

Transportation  Equipment  and  Tools  and  Work 

Eompment .  582,513.53 

Gas  Plant  in  Temporary  Use  bein^  draredated  over  a 
ten-year  pmod  m  accordance  with  Order  No.  3261 .  5,602,055.12 
Cost  of  Paving  applicable  to  the  Washington  Mary¬ 
land  Company  erroneously  charged  to  Plant  Ac¬ 
count .  50.90 

Total .  37,003,463.44 

(2)  Indicated  annual  accrual  multiplied  by  years  of  age. 

Public  Utiutzes  Commission  of  the  Distbict  of  Columbia 


Order  No.  3261 
September  24,  1947 
P.  U.  C.  No.  3465 

In  the  Matter  of  Application  of  the  Washington  Gas  Light 
Company  for  Approval  of  Accounting  for  Losses  In¬ 
curred  or  to  be  Incurred  on  Abandoned  Production 
Facilities 

Under  date  of  September  17,  1947,  the  Washington  Gas 
Light  Company,  pursuant  to  the  requirements  of  the  Uni¬ 
form  System  of  Accounts  prescribed  by  Order  No.  1846, 
filed  an  application  requesting  approval  of  their  proposed 
accounting  treatment  of  the  pr^uction  facilities  aban- 
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doned  or  to  be  abandoned  by  reason  of  the  substitution  of 
natural  gas  for  the  mixed  gas  distributed  and  sold  in 
the  District  of  Columbia  prior  to  the  issuance  of  Order 
No.  3155.^  The  facilities  in  question,  their  cost,  estimated 
accrued  depreciation,  etc.  are  listed  below: 

Estimated*  Unrecovered 
Oiiginal  Accrued  Original 
Facility  and  Location  Depreciation  Cost 

West  Station 

26th  &  O  Sts.,  N.  W.  $2,932,042  $  738,202  $2,193,840 
East  Station 

11th  &  M  Sts.,  S.  E.  5,713,363  678,670  5,034,693 

Takoma  Station 

6906  Blair  Ed.,  N.  W.  59,263  11,906  47,357 


$8,704,668  $1,428,778  $7,275,890 

The  unrecovered  original  cost  set  forth  above  will  be  af¬ 
fected  to  the  extent  that  salvage  is  realized  from  the  dis¬ 
position  of  the  abandoned  property  but  this  amount  can  not 
be  determined  at  this  time.  Both  West  Station  and  Takoma 
Station  have  already  been  taken  out  of  service  and  are 
being  dismantled  at  the  present  time.  The  Company  pro¬ 
poses  to  retain  the  East  Station  for  peak  load  and  emer¬ 
gency  production  of  a  high  BTTJ  manufactured  gas  to 
augment  and  substitute  for  natural  gas  under  certain  con¬ 
ditions  for  the  next  several  years.  It  can  not  now  be 
determined  just  how  long  the  East  Station  will  be  used  in 
this  capacity  but  it  appears  that  this  period  will  not  be 
longer  than  ten  years. 

In  light  of  the  foregoing  the  Company  requested  au¬ 
thority  to  charge  to  Account  141,  Extraordinary  Property 
Losses,  the  unrecovered  original  cost  of  West  Station  and 
Takoma  Station  subject  to  appropriate  adjustments  for 
any  salvage  that  may  be  recovered  from  the  dismantled 
plants  and  to  dispose  of  such  amount  by  monthly  charges 


*  Order  No.  3155  authorized  the  Company  to  substitute  natural 
gas  for  mixed  gas. 

*  Premised  on  recent  reserve  requirement  studies. 
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to  Account  506,  Property  Losses  Chargeable  to  Operations, 
over  a  ten-year  period  beginning  January  1,  1948.  The 
Company  further  requests  approval  of  the  application  of 
a  depredation  accrual  rate  to  the  unrecovered  original  cost 
of  East  Station  suffident  to  dispose  of  this  amount  over  a 
ten-year  period  beginning  January  1,  1948,  with  the  pro¬ 
viso  that  the  unrecovered  original  cost  at  the  time  East 
Station  is  removed  from  service  be  transferred  to  Ac¬ 
count  141,  Extraordinary  Property  Losses,  and  disposed 
of  over  the  remainder  of  the  ten-year  period  by  monthly 
charges  to  Account  506,  Property  Losses  Chargeable  to 
Operations. 

The  accounting  proposed  by  the  Company  in  its  applica¬ 
tion  is  in  accord  with  the  provisions  and  intent  of  the  Uni¬ 
form  System  of  Accounts  prescribed  by  Order  No.  1846 
with  particular  reference  to  the  provisions  of  Account  141, 
Extraordinary  Property  Losses.  The  changeover  from 
mixed  to  natural  gas  clearly  produced  or  will  produce  a 
loss  in  the  service  value  of  the  property  in  question  that 
could  not  reasonably  have  been  foreseen  and  provided  for. 
The  Commission  concludes  and  finds  that  the  application 
of  the  Company  should  be  approved.  Therefore, 

It  Is  Ordebed: 

Section  1.  That  the  Washington  Gas  light  Company  be 
and  it  is  hereby  authorized  to  charge  to  Account  141, 
Extraordinary  Property  Losses,  the  unrecovered  original 
cost  of  property  abandoned  at  West  Station  and  Takoma 
Station  in  amounts  not  to  exceed  $2,193,840  and  $47,357 
respectively,  subject  however  to  future  adjustment  for 
any  net  salvage  that  may  be  recovered  from  the  dismantling 
and  disposition  of  the  property  at  these  stations. 

Section  2.  That  the  amounts  recorded  in  Account  141, 
Extraordinary  Property  Losses,  in  accordance  with  Sec¬ 
tion  1  hereof  be  disposed  of  by  monthly  charges  to  Ac¬ 
count  506,  Property  Losses  Chargeable  to  Operations,  over 
a  ten-year  period  beginning  January  1, 1948. 

Section  3.  That  the  unrecovered  original  cost  of  East 
Station,  namely  $5,034,693,  plus  any  costs  hereafter  in- 
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carred  incident  to  conversion  to  the  manufacture  of  high 
BTU  gas,  be  depreciated,  beginning  January  1, 1948,  on  the 
basis  of  a  remaining  life  of  ten  years,  until  such  time  as 
the  property  at  the  said  East  Station  is  removed  from 
service ;  at  which  time,  any  unrecovered  original  cost,  after 
proper  adjustment  for  net  salvage  resulting  from  dis¬ 
mantling  and  disposition,  shall  be  diarged  to  Account  141, 
Extraordinary  Property  Losses. 

Section  4.  That  the  amount  charged  to  Account  141, 
Extraordinary  Property  Losses  in  accordance  with  Sec¬ 
tion  3  hereof  be  disposed  of  by  monthly  charges  to  Account 
506,  Property  Losses  Chargeable  to  Operations  over  the 
remainder  of  the  ten-year  period  beginning  January  1, 
1948. 

Section  5.  That  nothing  contained  in  this  opinion  or 
order  shall  be  construed  as  a  determination  or  finding  for 
rate  malring  purposes. 

By  the  Commission: 

E.  J.  MlLLIGAir, 
Executive  Secretary. 

A  True  Copy: 

N.  H.  ELbtzel, 

Chief  Clerk. 

ehr 
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Public  Utiuties  Commission  op  the  Disteict  op  Columbia 

Order  No.  900 
P.  U.  C.  No.  1005/2 

In  the  Matter  op  the  Accounting  pob  Gas  Companies. 

Mardi  12,  1931. 

In  October,  1925,  after  correspondence  and  informal  con¬ 
ferences  with  the  Commission,  the  Washington  Gas  Light 
Company  and  the  Georgetown  Gas  Light  Company,  by 
direction  of  the  Commission,  adopted  and  pnt  into  use  the 
‘‘Uniform  Classification  of  Accounts  for  Gas  Utilities’’ 
that  had  been  prepared  by  the  Committee  on  Statistics 
and  Accounts  of  the  National  Association  of  Railway  and 
Utilities  Commissioners,  such  adoption  and  use  becoming 
effective  on  January  1,  1927.  Since  the  adoption  of  this 
classification  the  Commission  has  had  under  study  and 
consideration  particularly  the  portions  thereof  governing 
the  allocation  and  effect  of  the  accounting  of  revenues  and 
expenses  incident  to  the  purchase,  sale  and  installation  of 
gas  appliances.  The  revenues  from  the  sale  of  these  ap¬ 
pliances  are  credited  by  the  companies  to  Operating  Reve¬ 
nue  Account  No.  614,  Merchan^e  and  Jobbing,  and  the 
expenses  are  in  the  main  charged  to  the  various  sub¬ 
accounts  under  Account  No.  770,  New  Business  Expenses. 
The  Commission  has  studied  this  matter  carefully  and  is 
of  the  opinion  and  finds  that  the  cost  of  handling,  display¬ 
ing  and  marketing  such  appliances  should  not  be  borne  by 
the  consumers  as  a  whole,  nor  taken  into  consideration  in 
arriving  at  any  rate  to  be  charged  for  gas  service. 

The  Commission,  therefore,  having  f^y  considered  the 
matter  and  having  readied  ^e  condusion  above  recited, 
is  of  the  opinion  that  the  following  order  should  be  and  is 
hereby  entered. 

It  is,  therefore, 

Obdebed: 

(1)  That  all  revenue  received  from  and  expense  con¬ 
nect^  with  the  buying  and  selling  of  all  gas  appliances 
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by  the  Washington  Gas  Light  Company  and  the  Georgetown 
Gas  Light  Company  shall  be  kept  separate  and  apart  from 
and  not  indnd^  in  any  operating  revenue  or  expense  ac¬ 
count  or  statement  pertaining  to  or  purporting  to  show 
the  revenues  from  and  expenses  connected  with  the  sale 
of  gas  service,  nor  shall  sudi  be  taken  into  consideration 
in  arriving  at  any  rate  to  be  charged  for  gas  service. 

(2)  That  the  revenues  from  and  expenses  connected 
with  the  buying  and  selling  of  gas  appliances  shall  be 
included  in  &e  income  account  under  the  caption  of  '*In- 
come  from  Non-operating  Property”,  being  credited  and 
charged,  respectively,  to  an  account  numbered  426A  and 
styled  Merchandising,  Jobbing  and  Contract  Work”. 

(3)  That  the  new  account  No.  426A,  Merchandise, 
Jobbing  and  Contract  Work,”  shall  read  as  follows : 

«This  account  shall  include  revenues  derived  by  the 
accounting  company  from  the  sale  of  merchandise,  jobbing 
or  contract  work,  including  any  profit  or  commission  ac¬ 
cruing  to  the  accounting  company  on  jobbing  work  per¬ 
formed  by  it  as  agent  under  agen<7  contracts,  whereunder 
it  underlies  to  do  jobbing  work  for  another  for  a  stipu¬ 
lated  profit  or  commission.” 

^^TMs  account  shall  be  diarged  with  the  cost  to  the 
accounting  company,  less  discounts  taken,  of  such  mer¬ 
chandise  sold  a^  of  materials  used  in  joblnng  or  contract 
work,  including  transportation  costs,  and  discounts  and 
allowances  made  in  connection  with  settlement  of  bills  for 
merchandise  and  jobbing  work.  Losses  due  to  uncollect¬ 
able  merchandise  and  jobbing  accounts  where  such  losses 
are  not  reflected  in  the  price  at  which  repossessed  mate¬ 
rials  are  charged  to  this  account  shall  be  charged  to  this 
account.” 

^^This  account  shall  also  be  charged  with  the  compensa¬ 
tion  of  all  employees  engaged  in  the  purchase,  sale,  deliv¬ 
ery,  installation,  displaying,  demonstrating  and  market¬ 
ing  of  merchandise  or  of  jobbing  or  contract  work,  to  the 
extent  that  sudi  employees  are  so  engaged,  together  with 
supervisory  expenses  incident  thereto,  all  advertising  of 
such  merchandise  or  work  and  expenses  incident  thereto, 
rental  of  display  rooms,  showrooms  and  warehouses. 
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either  in  rented  quarters  or  in  property  owned,  to  the 
extent  that  such  quarters  are  used  for  the  merchandise  and 
jobbing  departments,  the  cost  of  house  services  associated 
with  the  use  of  space  for  such  purposes,  the  compensation 
of  employees  engaged  in  billing,  collecting  and  keeping 
the  records  associated  with  the  merchandise  and  jobbing 
department,  to  the  extent  that  they  are  so  engaged,  the 
costs  of  adjustments  of  merchandise  inddent  to  its  installa¬ 
tion  and  conditioning  for  use,  the  cost  of  making  good  any 
guaranty  of  merchandise  or  jobbing  work,  the  cost  of 
removing  and  reconditioning  repossessed  merchandise,  and 
all  other  expenses  incident  to  or  connected  with  the  mer¬ 
chandise  and  jobbing  department  not  provided  for  in  the 
foregoing.” 

The  cost  of  merchandise  held  for  sale  and  of  material 
held  in  connection  with  the  installation  of  merchandise 
sold  by,  or  for  jobbing  done  by  the  accounting  company, 
shall  be  charged  to  an  appropriate  material  and  supply 
account  separate  and  apart  from  its  investment  in  mate¬ 
rial  and  supplies  held  for  use  in  rendering  gas  service. 

(3)  That  any  provisions  of  the  existing  Classification  of 
Accounts  for  the  gas  utilities,  not  specifically  referred  to 
in  this  order,  which  may  be  in  confiict  with  or  inconsistent 
with  the  provisions,  intent  and  purposes  of  this  order,  are 
hereby  repealed. 

(4)  That  this  order  shall  be  effective  commencing  with 
the  first  day  of  April,  1931. 

A  True  Copy: 

By  the  Commission: 

E.  J.  Mhugan,  E.  V.  Fishbb, 

Execvtwe  Secretary,  Executive  Secretary, 

BMB:NHH 

•  •••••• 
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Public  Utilities  Commission  of  the  Distbiot  of  Colxtmbia 

Order  No.  947 
P.  U.  C.  No.  2943 

In  the  Matter  of  the  Valuation  of  the  Washington  Gas 
Light  Company. 

September  25,  193L 

By  the  Commission:  Paragraphs  Seven  and  Sixteen  of 
the  Act  creating  the  Public  Utilities  Commission  of  the 
District  of  Columbia,  approved  March  4, 1913,  read  as  fol¬ 
lows: 

‘‘Par.  7.  That  the  Commission  shall  value  the  prop¬ 
erty  of  every  public  utility  within  the  District  of 
Columbia  actually  used  and  useful  for  the  convenience 
of  the  public  at  the  fair  value  thereof  at  the  time  of 
said  valuation.^' 

‘‘Par.  16.  That  every  public  utility  shall  carry  a 
proper  and  adequate  depreciation  account  The  Com¬ 
mission  shall  ascertain  and  determine  what  are  the 
proper  and  adequate  rates  of  depreciation  of  the 
several  classes  of  property  of  each  public  utility. 
These  rates  shall  be  such  as  will  provide  the  amounts 
required  over  and  above  the  expense  of  maintenance 
to  keep  such  property  in  a  state  of  efficiency  corre¬ 
sponding  to  the  progress  of  the  industry.  Each  public 
utility  shall  conform  its  depreciation  accounts  to  such 
rates  so  ascertained  and  determined  by  the  commis¬ 
sion.  The  commmission  may  make  changes  in  sudi 
rates  of  depreciation  from  time  to  time  as  it  may  find 
to  be  necessary.  The  commission  shall  also  prescribe 
rules,  regulations,  and  forms  of  accounts  regarding 
such  depreciation  which  the  public  utility  is  required 
to  carry  into  effect  The  commission  shall  provide  for 
such  depreciation  in  fixing  the  rates,  tolls,  and  charges 
to  be  paid  by  the  public.  All  moneys  in  this  fund  may 
be  expended  in  keeping  the  property  of  such  public 
utility  in  repair  and  good  a^  serviceable  condition 
for  the  use  to  which  it  is  devoted,  or  invested,  and,  if 


invested,  the  income  from  the  investments  shall  also 
be  carried  in  the  depreciation  fnnd.  This  fnnd  and 
the  proceeds  thereof  shall  be  nsed  for  no  other  pur¬ 
pose  than  as  provided  in  this  paragraph,  unless  with 
the  consent  and  by  order  of  the  commission.” 

The  Commission  being  of  the  opinion  that  a  valuation 
should  be  made  of  the  properly  of  the  Washington  Gas 
Light  Company,  it  is 

Obdebed: 

(1)  That  the  Public  Utilities  Commission  will  value  the 
property  of  the  Washington  Gas  Light  Company  used  and 
useful  in  furnishing  gas  service  within  the  District  of 
Columbia. 

(2)  That  on  or  before  February  1, 1932,  the  Washington 
Gas  light  Comjxany  is  directed  to  submit  to  the  P^lic 
Utilities  Commission  its  claim  of  value. 

(3)  That  the  Washington  Gas  Light  Company  is  further 
directed  to  submit,  at  the  same  time,  information  showing 
in  detail  the  rates  of  depreciation  applied  to  the  various 
dasses  of  property. 

A  True  Copy: 

By  the  Commission: 

£.  J.  MnjJOAN,  K  V.  Fisheb, 

Executive  Secretary  Executive  Secretary, 
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PtTBUO  UxiLmES  Commibszon  of  the  Disisiot  of  CoLXJ1CEE4 

Order  No.  1458 
Formal  Case  No.  255 

Ik  the  Matteb  of  Bates,  tolls,  charge^  tariffs,  roles,  rega> 

lations,  and  conditions  of  service  of  the  Washikgtok  Gas 

Light  Compaky  and  The  Geobgetowk  Gasuoht  Com- 

PAKT. 

Sliding-Scale  Arrangement 

December  13,  1935. 

By  the  Commission:  Under  Paragraph  18  of  the  PnbHo 
Utilities  Act  the  Washington  Gas  I^;ht  Company  and  The 
G^rgetown  Gaslight  Company  have  propo^  that  rates 
to  be  charged  by  them  sh^  be  fixed  hereafter  in  accord¬ 
ance  with  a  slidiag-scale  arrangement  and  have  presented 
a  proposal  for  sndi  an  arrangement  for  consideration. 

Paragraph  18  of  the  Act  pemuts  the  nse  of  a  sliding 
scale  arrangement  nnder  definite  statutory  limitations. 
Such  a  method  is  a  depaxtore  from  the  ns^  method  of 
prescribing  rates  for  ntUities.  It  is  therefore  easy  to 
conceive  &e  reason  for  the  strict  requirements  of  the 
statute.  .  . 

An  administrative  body  such  as  the  Public  Utilities  Com¬ 
mission  cannot  vest  or  divest  itself  of  jurisdiction.  It  is  im¬ 
portant,  however,  that  language  carrying  out  the  mandate 
of  the  statute  under  which  such  a  body  functions  be  free 
from  ambiguity  so  far  as  possible  in  order  to  avoid  need 
for  judidal  interpretation. 

Jndidal  determination  of  the  powers  and.  duties  of  the 
Commission  in  connection  with  an  arrangement  under 
Paragraph  18  was  made  in  Potomac  Electric  Power  Com¬ 
pany  vs.  Public  Utilities  Commission,  Equity  No.  53475, 
Supreme  Court  of  the  District  of  Columbia.  Any  sudi 
arrangement  which  may  be  permitted  by  the  Commission 
must  be  construed  to  ^  in  ac^rdance  with  the  mandate 
of  Congress  as  judicially  determined. 

The  Act  under  which  the  Commission  functions  permits 
a  sliding-scale  arrangement  if  found  to  **be  practicable  and 
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advantageous  to  the  parties  interested.”  A  condition 
precedent  to  the  lawful  establishment  of  such  a  method 
of  rate  determination  is  that  investigation  be  made  by  the 
Commission,  and  that  the  proposal  be  found  to  be  reason¬ 
able  and  just  and  consistent  with  the  purposes  of  the  Act 

The  Commission  has  caused  an  investigation  to  be  made 
and  has  held  public  hearings  as  to  the  desirability  of  such 
an  arrangement  for  the  Companies  involved  in  this  case. 

The  proposal  to  consider  such  an  arrangement  occurred 
during  the  valuation  and  rate  proceedings  in  this  case. 
The  Commission,  at  that  time,  in  conformity  with  opinions 
theretofore  expressed,  refused  to  consider  Ihe  propriety  of 
a  sliding-scale  arrangement  until  after  completion  of  the 
valuation  portion  of  the  case.  At  the  completion  of  the 
valuation  phase  the  pending  proposal  was  presented.  Thus 
the  Commission,  in  its  consideration  of  the  desirability 
and  practicability  of  the  proposed  arrangement,  is  pos¬ 
sessed  of  full  iuformation  necessary  to  determine  the  rea¬ 
sonableness  of  the  important  rat^base  element  of  any 
sliding-scale  arrangement. 

The  public  hearing  was  of  much  value  in  that  it  gave  op- 
portunily  for  e^qpression  of  opinion  of  those  who  would 
be  affect^  (the  utilities  and  the  public)  by  fixing  rates  under 
a  sliding-s^e  method  countenanced  by  Paragraph  18. 
The  Commission  early  recognized  that  if  any  such  arrange¬ 
ment  was  to  be  of  r^  value  it  should  be  sufficiently  flex¬ 
ible  in  its  provisions  to  meet  changing  conditions  in  such 
manner  as  to  avoid  injustice  to  the  consumers  or  the  (Com¬ 
panies  and  at  the  same  time  to  permit  timely  benefits.  To 
endure  it  must  be  susceptible  of  such  modifications  both 
as  to  substance  and  form  as  the  facts  or  conditions  from 
time  to  time  may  require. 

The  Commission  interprets  Paragraph  18  of  the  Act  to 
permit  termination  of  any  sliding-scale  arrangement  there¬ 
under  upon  reasonable  notice. 

A  feature  requiring  careful  consideration  is  that  dealing 
with  severance  of  operating  revenues  received  from  suV 
sidiary  gas  companies  owned  or  controlled  by  the  Wash¬ 
ington  Gas  Light  Company  without  the  District  of  Co¬ 
lumbia,  other  than  the  Prince  George’s  Gas  (Corporation. 
The  latter  is  not  an  operating  company  in  a  true  sense. 
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The  principel  fnnction  of  its  property  is  the.  storage  of 
gas,  ^e  major  part  of  which  is  for  use  within  the  District 
of  Columbia.  Such  a  severance  necessitates  the  corre¬ 
sponding  allocation  of  capital  items,  indnding  the  prodnc- 
tion  and  transmission  systems  and  the  appaia^  ii^dent 
thereto,  and  also  of  operating  ei^nses.  , ,  i  . 

No  allocation  is  to  be  made  in  the  case  of  property  for 
which  direct  charge  in  the  way  of  rental  approved  by  the 
Commission  is  m^e.  This  embraces  misc^Uaneons  phys¬ 
ical  property  including  that  nsed  by  the  merchandising 
and  jobbing  departments  of  the  Companies. 

Under  a  slidhig-scale  arrangement,,  there  is  ne^  for  a 
method  by  which  property  retired  may  be  deducted  from- 
the  Eate  Base  at  the  figure  at  which  it  is  included  therein. 
This  renders  important  the  establishment,  of  a;  simple, 
method  for  this  purpose,  and  yet  not  in  such  manner  as 
to  be  prejudicial  to  the  rights  of  dther  the  consuming 
public  or  the  utilities  under  consideration  in  the  event 
the  sliding-scale  arrangement  is  terminated  and  reversion 
is  made  to  the  usual  method  of  establishing  rates.; .  ,  - 
Suggestion  has  been  made  that  if  a  sliding-scale  arran^ 
ment  is  established  Formal  Case  No.. 255 -should  be  discon¬ 
tinued  and  dismissed.  The  Comznission  finds  no  require- 
ment  in  fact  or  law  for  such  action.  ^ 

The  Commission  finds: 

Finding  No.  1.  That  the  sliding-scale  arrangement  for 
fixing  rates  for  the  Washington  ^is  Li^  Company,  The 
Ceorgetown  Gaslight  Company  and  the  Prince  Gorge’s 
Gas  Corporation,  as  set  forth  in  Fin£ng  No.  2,  and  as 
authorize  by  Paragraph  18  of  the  Act,  is  practicable  and 
will  be  advantageous  to  all  interested  parties  under  the 
terms,  conditions  and  method  herdnafter  set  fortL  ' '' 
And  for  the  purposes  of  sudi  arraigement  only  the  Com¬ 
mission  finds  further: 

A.  That  the  Initial  Bate  as  of  June  30, 19^, 

shall  be  $21,000,000.  ;  ^  '  ' 

B.  That  the  primary  rate  of  return  shdl  be  6^ 

percentum  per  annum.  . 

C.  That  accruals  to  Betirement  Bes^^  diall 
determined  on  the  basis  of  a  i^roentage  of  the  Bate 

‘  .  -  *:  '  .  ■ . •  ,  ^  '  *  '•'  T  ■  ■"'’1 
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Base,  and  that  interest  on  the  Betirement  Reserves 
shall  be  credited  to  the  Retirement  Reserve  accruals. 

D.  That  allocation  of  property  shall  be  according  to 
actual  use  as  between  service  of  gas  within  the  District 
of  Columbia  and  service  of  gas  without  the  District; 
and  that  revenues  derived  from  sales  of  gas  to  outside 
companies,  and  operating  expenses  inddent  to  such 
sales  shall  be  allocated  on  the  basis  of  actual  use. 

K  That  the  amounts  of  contributions  by  customers 
for  service  extensions  as  of  June  30,  1935,  are 
$1,293,423  and  $277,780  for  the  Washixi^^ton  Gas  Light 
Company  and  The  Georgetown  Gaslit  Company, 
respectively. 

F.  That  the  amounts  to  be  stated  for  Retirement  Re¬ 
serves  of  the  Washington  Gas  Li^t  Company,  The 
Georgetown  Gaslight  Company  and  the  Prince  George’s 
Gas  Corporation,  as  of  June  30,  1935,  are  $490,000, 
$98,000  and  $8,400,  respectively. 

Finding  No.  2.  Sliding-Scale  Arrangement 
Section  L  Definition  of  Terms 
Rate  Year 

*^Rate  Year”  shall  mean  the  twelve  months’  period  from 
September  1st  to  August  31st,  inclusive,  for  which  rates 
are  being  determined. 

Adjustment  Date 

^Adjustment  Date”  shall  be  June  30th  preceding  the 
Rate  Year. 

Test  Year 

*^Test  Year”  ghall  mean  the  twelve  months’  period 
ending  at  the  dose  of  business  on  the  Adjustment  Date 
(see  Subsection  C  (1)  of  Section  2). 

Initial  Rate  Base 

^^Xnitial  Rate  Base”  shall  be  $21,000,000  as  of  June 
30, 1935,  and  is  determined  after  deduction  of  consumers’ 
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contribntioiis  for  service  extensions,  bat  prior  to  the  aUo* 
cation  of  property  used  for  service  ontside  of  the  Districi 
of  Colombia,  and  does  not  indnde  worldly  capital 

Bate  Base 

*^Bate  Base”  shall  mean  an  amount  to  be  determined 
by  the  Commission  annually  as  of  the  Adjustment  Date  in 
accordance  with  the  method  provided  in  Section  2-A 
hereof. . 

Net  Additions  and  Betterments 

*^Net  Additions  and  Betterments”  shall  mean  the  cost  of 
property  additions  charged  to  f^ed  Caintal  during  any 
spe^c  period  of  time,  l^s  the  amount  at  which  the  prop¬ 
erty  retired  during  such  period  was  in  the  Bate  Ba^ 

Accounting  Departure 

* 

^^Accounting  Departure”  shall  mean  a  departure^  not 
resulting  solely  from  the  exercise  of  judgment,  from  the 
correct  applic^on  of  the  accounting  dasdjScation  and  in¬ 
terpretations  prescribed  by  the  Ccoamission,  not  in  con¬ 
flict  with  this  arrangement  prevailing  at  the  date  of  any 
entry. 

Commission 

^Commission”  means  the  Public  Utilities  Commission 
of  the  District  of  Columbia.  ;  ^ 

♦  *  j 

Companies  '  '  ' 

^^Companies”  means  the  Washington  das  Light  Cmn^ 
pany,  The  Georgetown  Gasli^  Company  and  the  Prince 
George’s  Gas  Corporation,  consolidated.  ^^Ihvested’’  or 
<*Investment”  as  used  in  Section  8  means  e^qpendit^  for 
or  cost  of  securities  approved  by  the  Commission.  ' 

r 

Section  2.  Method* 

Prior  to  the  beginning  of  each  Bate  Year  the  Oommis-. 
sion  shall  determine  after  public  notice  and  opportunity  for 
hearing;  one^  an  amount  to  be  applied  for  the  decrease  or 
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increase  of  rates  to  be  effeotiye  during  the  said  Bate  Year, 
and  two,  a  schedule  of  rates,  roles  and  regulations  aecom> 
plishing  sudi  decrease  or  increase. 

Determination  of  the  amount  applicable  for  rate  de¬ 
crease  or  increase  shall  be  by  the  following  method: 

A.  The  Commission  shall  first  determine  the  Bate  Base 
as  follows: 

(1)  To  determine  the  Bate  Base  as  of  the  first  Ad¬ 
justment  Date  (June  30,  1936),  there  shall  be  added  to 
the  Tnitial  Bate  Base  tbe  und^reciated  Net  Additions 
and  Betterments  of  Ibe  Companies  installed  during  the 
Test  Year,  weighted  as  hereinafter  provided  in  subpara¬ 
graph  (4)  of  t^  subsection;  from  the  amount  so  deter¬ 
mined  ^ere  shall  be  deducted  (or  added  if  a  red  figure) 
(i)  the  amount  of  consumers’  contributions  during  the 
Test  Year  (similarly  weighted)  for  services  less  the  amount 
charged  to  the  reserve  account  Consumers’  Contributions 
for  Extensions  applicable  to  the  services  retired  during 
su<b  Test  Year  (similarly  wei^^ted),  and  the  balance  of 
deposits  for  main  extensions  and  (ii)  the  proportion  of 
the  property  in  the  Bate  Base  used  for  gas  service  outside 
of  tile  District  of  Columbia  as  allocated  in  accordance 
with  subsection  B  of  this  Section;  and  there  shall  be  added 
an  amount  for  working  capital  determined  in  the  manner 
provided  in  Section  3  hereof. 

(2)  To  determine  the  Bate  Base  as  of  any  succeeding 
Adjristment  Date  (L  e.,  after  June  30, 1936),  there  shall  be 
added  to  the  Initial  Bate  Base  (i)  the  xmdepreciated  Net 
Additions  and  Betterments  of  the  Companies  installed  in 
the  period  from  June  30, 1935,  up  to  the  beginning  of  the 
Test  Year  and  (ii)  the  xmdepredated  Net  Additions  and 
Betterments  of  the  Companies  installed  during  the  Test 
Year,  wei^ted  as  hereinafter  provided  m  subparagraph 
(4)  of  this  subsection;  from  amount  so  determine 
^ere  shall  be  deducted  (or  added  if  a  red  figure)  (i)  the 
amount  of  consumers’  contributions  for  services  since  June 
30,  1935,  less  the  amount  charged  to  the  reserve  account 
Consumers’  Contribntik>ns  for  Extensions  applicable  to  the 
services  retired  during  such  period  (similarly  weighted). 
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aiid  the  balance  of  deposits  for  main  eztenaons  and  (ii) 
the  proportion  of  the  property  nsed  for  gas  service  ont£^ 
of  the  District  of  Columbia  as  allocated  in  accordance  vsith 
subsection  B  of  this  Section;  and  there  shall  be  added, 
further,  an  amount  for  working  capital  deteimiaed  in 
the  manner  provided  in  Section  3  hereof. 

(3)  If,  as  of  any  Adjustment  Date,  it  be  estaiUisIied  that 
the  entries  for  editions  and  betterments,  retirements,  con^ 
sumers’  contributions  or  deposits  to  be  used  in  the  deter¬ 
mination  of  the  Bate  Base  were  erroneous  as  a  result  of 
Accounting  Departures,  appropriate  adjustment  shall  be 
made  in  &e  determination  of  the  Bate  Base  as  of  sudi 
Adjustment  Date. 

(4)  Additions  and  betterments  and  retirements  for  a 
particular  Test  Year  shall  be  wmghted  ly  ascertaining  the 
month  when  a  particular  item  of  proper^  went  into  serv¬ 
ice  or  was  retired,  as  the  case  may  1^'  and  by  using  with 
respect  to  an  addition  or  betterment  only  such  proportion 
of  the  cost  th^eof  as  the  portion  of  the  Test  Year  during 
which  such  addition  or  betterment  was  ih  service  bears  i6 
the  whole  Te^  Yeiur,  and  with  respect  to  a  retardent  ly 
using  such  proportion  thereof  as  the  portion  of  the  Test 
Year  daring  which  such  item  of  property  retired  was  out 
of  service  bears  to  tiie  whole  Test  Year.  ; j  I  ,  r,, 
/  .  ^  ''=1  ^  ■  "•  •, 

B.  Allocation  of  Property  '  ,  >  r ,  ,  r 

As  of  each  Adjustment  Date,  .the  proporti(mate  part  of 
the  production  plant,  xnctndiDg  land, ;  of  tiie  (>>mpeniea 
and  including  production  mains  and  booster  ,  stations  used 
exdusively  for  production,  operated  for  gas  service  out-' 
side  of  the  Distinct  of  Cohnnlna,  diall  be  determined  oh 
the  basis  of  the  actual  use  of  sudi  property  as  of  the  Test 
Year.  . 

As  of  each  Adjustment  Date,  the  proporti<mate  part  of 
the  transmission  mains  and  appurtenant  equtyment  op¬ 
erated  for  gas  service  outside  the  Distriet^f  Colnmlha 
shall  be  determined  on  ihe  basis  d  the  actual  use  of  mich 
property  as  of  the  Test  Year. :  /  '  ^  ^  -  *  '  :  i  ^  '  ", 

As  of  each  Adjustment  Date,  the  jnoportionate  part  of 
all  other  physical  property  operated  for  service!  but- 
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side  of  the  District  of  Colmabia,  if  any,  shall  be  deter* 
mined  in  like  manner;  except  that  no  allocation  shall  be 
necessary  in  the  case  of  property  for  whidi  direct  charge 
approved  by  the  Commission  is  made  on  the  basis  of 
aotaal  nse. 

C.  The  Commission  shall  n^  determine  the  Net  Amount 
Available  for  Betnm  as  follows: 

(1)  Having  determined  the  Bate  Base  for  a  particolar 
Adjustment  Date,  the  Commission  shall  next  determine 
the  Net  Amount  Available  for  Betnm  for  the  Test  Year 
1^  deducting  from  the  Gross  Operating  Bevenue  (Section 
4)  of  the  Companies  the  Adj^ted  (Derating  Expenses 
(Section  5)  for  the  Test  Year,  the  accruals  for  Betire- 
ment  Beserve  (Section  8),  reasonable  accruals  for  uncol¬ 
lectible  bills,  and  reasonable  aocmals  for  taxes;  provided, 
however,  that  the  Net  Amount  Available  for  Betum  for 
the  Test  Year  ending  Jime  30, 1936,  shall  be  computed  on 
the  assumption  that  the  schedule  of  rates  and  the  accmals 
for  Betirement  Beserve  prevailing  in  the  period  from  De¬ 
cember  16, 1935,  to  June  30, 1936,  both  inclusive,  prevailed 
throughout  the  entire  Test  Year. 

(2)  Upon  the  establishment  of  Accounting  Departures 
as  provided  in  Subsection  A  (3)  of  this  Section,  existing 
during  the  preceding  five  years  but  not  prior  to  June  30, 
1935,  any  excess  or  deficiency  in  Net  ijnount  Available 
for  ]^tnm  caused  by  such  departures  during  the  period  in 
whidi  they  remained  in  effect  shall  be  compensated  for  by 
adjustment  of  the  Net  Amount  Available  for  the  Increase 
or  Decrease  in  Bates  for  the  succeeding  Bate  Year  or 
amortized  as  the  Commission  may  dect. 

D.  The  (commission  shall  next  determine  the  Net  Amount 
Available  for  Increase  or  Decrease  of  Bates  as  follows: 

(1)  Having  determined  the  Bate  Base  as  of  the  Adjust¬ 

ment  Date  la^  the  Net  Amount  Available  for  Betum  for 
the  Test  Year,  the  Net  Amount  Available  for  Betum  shall 
be  divided  by  the  Bate  Base  to  secure  the  percentage  of 
return.  ' 

(2)  If  the  percentage  of  return  is  above  6%  percentum 
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and  less  than  percentom,  the  Amount  v  Available  for 
Decrease  of  Bates  shall  be  one-half  of  the  Net  Amount 
Available  for  Betnm  above  &A  peroentnm  of  the  Bate 
Base;  if  the  percentage  of  retom  is  7^  I>ercentiim  or 
more  and  less  than  SV2  percentom,  the  Amount  Available 
for  Decrease  of  Bates  shall  be  one-half  of  one  percentom 
of  the  Bate  Base,  in  addition  te  %  of  the  Net  Amount 
Available  for  Betom  above  7%  percentom,  of  the  Bate 
Base ;  if  the  percentage  of  return  is  8^  percentom  or  more; 
the  Amount  Available  for  Decrease  of  Bates  shall  be  V/4, 
percentom  of  the  Bate  Base,  in  addition  to  5/6  of  the  Net 
Amount  Available  for  Betmm  above  8^  percentom  of  the 
Bate  Base.  ,  .  ,  ;  ,  ,  J  .  ,  , 

(3)  If  the  perc^tage  of  return  is.  less  than  6%  per^ 

cent^  but  more  than  6  percentom,  no  change  in  rates 
shall  be  made  until  the  said  condition  has  continued,  for 
two  consecotive  Test  Years,  in  which  event,  the  jdanount 
Available  for  Increase  of  Bates  shall  ^be  the  difEerence 
between  the  Net  Amount  AvailaUe  for  Betom  in  the  im¬ 
mediately  preceding  Test  Year  and  6^  pertsentum  of  the 
Bate  Base;  if  the  percentage  of  return  is  6  pensentum 
or  less  but  more  than  5%  percentom,  the  Amount  Avail-' 
able  for  Increase  of  Bates  shall  be  %  of  the  difference  be¬ 
tween  the  Net  Amount  Available  for  Betnm  and  6%  per- 
centum  of  the  Bate  Base;  if  the  percentage  of  return  is 
5%  percentom  or  less,  the  Amount  Available  for  Increase 
of  Bates  shall  be  5/6  of  the  difference  between  the  Net 
Amount  Available  for  Betnm  and  6%  percentom  of  the 
Bate  Base.  "  r 

(4)  The  Amount  Available  for  Increase'  or  Decrease 

in  rates  as  determined  in  (2)  or  (3)  abov^  shall  first  be 
adjusted  in  accordance  wifh  Section  6  hereof^  if  such  ad¬ 
justment  is  applicable.  j  .  .  ' 

Section  3.  Workiii^  Capital  .  ' 

Beginning  June  30,  1936,  and  thereafter  as  of  each  Ad^ 
justment  Date,  working  ca^ntal  for  use  in  determining  the 
Bate  Base  for  the  Adjustment  Date  in  xpiestion  shall  be 

ascertained  by  adding  to  the  average  monthly  balance  for 
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useful  material  and  supplies  held  for  gas  service  opera^ 
tions,  maintenance  and  routine  construction  within  the 
District  of  Columbia  during  the  Test  Year,  an  amount 
for  cash  working  capital  equal  to  10  percentum  of  the 
Adjusted  Operating  Expenses  of  the  Companies  during 
the  Test  Year  determined  as  is  provided  in  Section  5  hereof 
before  retirement  accruals  and  taxes. 

Section  4.  Gross  Operating  Bevenue 

Gross  Operating  Revenue  shall  mean  all  revenue  of  the 
Companies  derived  from  gas  service  supplied  solely  for 
use  within  the  District  of  Columbia,  and  from  rental  ap¬ 
proved  by  the  Commission  of  property  included  in  the 
Bate  Base,  including  the  rental  for  any  such  property 
used  entirdy  or  partially  by  the  mendiandising  and  joV 
bing  departments  of  the  Companies. 

Section  5.  Adjusted  Operating  Expenses 

A.  The  Adjusted  Operating  Expenses  of  the  Com¬ 
panies  for  any  Test  Year  sh^  be  determined  from  the 
operating  expenses,  including  uncollectible  bills,  taxes, 
sjid  retirement  accruals,  on  a  consolidated  basis  after: 

(a)  The  operating  expenses  shall  have  been  corrected 
for  any  Accounting  Departures  during  the  Test  Year. 

(b)  The  operating  expenses  shall  have  been  revised  for 
over  or  under  accruals  in  taxes,  uncollectible  bills,  and 
such  other  accrued  accounts  for  which  adjustment  is  pro¬ 
vided  by  the  prevailing  accoxmting  classification. 

(c)  The  operating  expenses  shall  have  been  adjusted  to 
exdude  those  expenses  allocated  to  gas  service  outside  of 
the  District  of  Columbia. 

B.  Whenever  it  is  established  that  Accounting  Depar¬ 
tures  have  occurred  during  the  Test  Year  preceding  that 
under  consideration,  the  effect  of  such  Accounting  De¬ 
partures  on  the  Net  Amount  Available  for  Return  shall 
be  corrected  by  appropriate  adjustment  of  the  operat¬ 
ing  expenses  for  ^e  Test  Year  under  consideration  or 
amortized,  as  the  Commission  may  elect 
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Section  6.  Adjustment  for  Change  in  Certain  Operating 

Costs 

If,  at  any  Adjustment  Date,  it  appears  that  the  operat¬ 
ing  expenses  of  the  Companies  for  the  Test  Year  -were  in¬ 
creased  or  decreased  by  reason  of  change  in  the  rates  for 
production  labor,  the  unit  price  of  natural  gas,  the  de- 
Hvered  unit  price  of  other  fuels,  or  taxes,  and  t^  aggre¬ 
gate  amount  attributable  to  such  change  during  the  Test 
Year  for  any  or  each  of  the  above  enumerated  items  ex¬ 
ceeds  5  percentom  of  the  aggregate  amount  of  any  sudi 
itan  for  the  Test  Year,  then  there  shall  be  an  adjustment 
in  the  Amount  Available  for  Betum  equal  to  the  effect 
of  such  change  in  unit  costs  for  the  entire  year. 

Section  7.  Contributions  for  Extensions 

Whenever  any  service  in  use  as  of  June  30,  1035,  is 
retired,  the  amount  in  the  respective  Fixed  Capital  accounts 
of  the  particular  company  for  such  service  shall  be  credited 
to  the  said  Fixed  Ci^ital  accounts  and  the  proportionate 
amount  included  ther^or  in  the  reserve  account,  Ccmtribu- 
tions  for  Extensions,  shall  be  charged  to  that  account,  the 
remainder  being  diarged  to  Retirement  Reserve.  After 
June  30, 1935,  the  cost  of  services  installed  shall  be  charged 
to  the  appropriate  Fixed  Capital  accounts  and  the  contri¬ 
tions  thereto  b7  consumers  diall  be  credited  to  the  reserve 
account.  Contributions  for  Extensions.  Upon  retirement 
of  any  such  service  the  respective  Fixed  Coital  accounts 
shall  be  credited  iptith  the  fiill  cost  of  the  service  and  the 
amount  of  consumers’  contributions  for  such  smrvice  shall 
be  charged  to  the  reserve  account,  Contributions  for  Exten¬ 
sions,  cirge  being  made  to  the  Retirement  Reserve  only 
for  the  proportion  of  the  cost  *which  'was  borne  the 
particular  company. 

Section  8.  Retirement  Reserve 

During  the  period  Decmnber  16,  1935,  to  and  including 
August  31,  1936,  accruals  to  the  aggregate  of  the  Retire¬ 
ment  Reserves  of  the  Companies  shall  be  at  the  rate  of  1% 
percentum  per  annum  of  the  Initial  Rate  Base. 

Thereafter,  there  shall  be  accrued  to  the  aggregate  of  the 
Retirement  Reserves  of  the  Companies  during  each  month  of 
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the  ensuing  Bate  Years  an  amount  determined  in  the  fol¬ 
lowing  manner: 

,  The  amonnt  indnded  in  the  aggregate  of  the  Retirement 
Reserves  shall  be  allocated  annn^ly,  as  of  the  Adjustment 
Date  in  accordance  with  the  allocation  of  the  property  of 
the  Companies  for  gas  service  within  the  District  of 
Columbia. 

If  the  amount  so  allocated  to  gas  service  within  the  Dis¬ 
trict  of  Columbia  be  less  than  10  percentum  of  the  Bate 
Base,  there  shall  be  accrued  to  the  aggregate  of  the  Retire¬ 
ment  Reserves  for  each  month  of  &e  ensuing  Rate  Year 
one-twelfth  of  an  amount  determined  by  multiplying  the 
Rate  Base  by  1%  percentum  and  dedu<^g  the  earnings 
(allocated  in  like  manner)  during  the  Test  Year  uiwn  the 
Retirement  Reserves  however  invested,  or  in  lieu  of  such 
Investment,  interest  at  the  rate  of  4  percentum  on  the 
weighted  average  monthly  balance  not  Invested  during  such 
Test  Year. 

If  the  amount  so  allocated  to  gas  service  within  the 
District  of  Columbia  be  10  percentum  or  more  of  the  said 
Rate  Base,  the  same  computation  shall  be  made  except 
that  1%  percentum  of  the  said  Rate  Base  shall  be  accrued 
annually. 

The  monthly  accruals  for  the  aggregate  of  the  Retire¬ 
ment  Reserves  shall  be  apportioned  to  the  Retirement 
Reserve  of  each  Company  in  the  same  proportion  as  their 
respective  Fixed  Capital  property  accounts  bear  to  the 
combined  Fixed  Capital  property  accounts,  or  otherwise 
as  may  be  approved  by  the  Commission. 

In  addition  to  the  accruals  to  the  aggregate  of  the  Retire¬ 
ment  Reserves  as  above  provided  for  gas  service  within 
the  District  of  Columbia,  there  shall  also  be  credited  to 
the  aggregate  of  the  Reserves  an  amount  determined  in 
like  manner  applicable  to  property  of  the  Companies  allo¬ 
cated  to  gas  service  without  the  District  of  Columbia. 

Section  9.  Restatement  of  Fixed  Capital 

As  of  June  30,  1935,  the  Fixed  Capital  Accounts  301 
and  311  to  356,  inclusive,  of  the  Washington  Gkis  Light 
Company,  The  Georgetown  Gaslift  Company  and  the 
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Prince  George  ^8  Gas  Corporation,  respectively,  shall  be 
restated  for  the  purpose  of  this  sliding  scale  arrangement 
and  that  only  to  refl^  all  items  of  property  on  the  b^s  of 
$21,000,000,  pins  the  amonnts  stated  in  Finding  No.  1-E 
for  contributions  for  service  extensions  api^cs^le  to 
services  in  place  as  of  June  30,  1935.  The  amounts  which 
shall  be  stated  for  the  purpose  of  the  sliding  scale  arrange¬ 
ment  only  for  Accounts  301  and  312  to  356,  both  inclusive, 
shall  aggregate  $19,200,000,  plus  the  amount  stated  in 
Finding  No.  1-E  for  contributions  for  service  extensions 
applicable  to  services  in  place  as  of  June  30,  1935,  but 
prior  to  the  allocation  of  properties  used  for  gas  service 
outside  of  the  District  of  Columbia,  as  is  provide  by  Sub¬ 
section  B  of  Section  2  hereof.  There  shall  be  staM  for 
Account  311,  and  for  the  same  purpose  only,  an  amount 
of  $1,800,000.  The  said  sum  is  not  and  shall  not  be  con¬ 
strued  as  the  actual  cost  of  said  land.  The  breakdown  of 
said  $19,200,000  for  Accounts  301  and  312  to  356,  both 
inclusive,  sl^  be  approved  by  the  Commission.  There¬ 
after,  upon  retirement  of  any  item  of  property  included 
in  such  restatement,  the  appropriate  Capital  Ac¬ 

counts  shall  be  credited  and  the  Retirement  Reserve  of  the 
respective  Company  charged  with  the  amount  at  which 
such  item  is  included  in  the  appropriate  Fixed  Capital 
Accounts.  In  the  case  of  services,  however,  retirement 
shall  be  as  provided  in  Section  7  hereof  rather  than  as 
provided  in  this  Section. 

Section  10.  Prince  Gorge’s  Gkis  Corporation 

In  the  Tnitial  Rate  Base  there  ^is  included  an  amount 
of  $830,150.03  representing  the  used  and  usefnl  property 
of  the  Prince  Gorge’s  G-as  Corporation  as  of  June  30, 
1935,  undeprecmted.  The  said  amount,  together  with  fu¬ 
ture  Net  Additions  and  Betterments,  sl^  be  treated 
as  in  all  respects  a  part  of  the  Rate  Base  of  the  Companies. 

Section  11.  Interpretation  of  Arrangement;  Reservation 
of  Rights 

Any  interpretation  of  this  arrangement  or  any  provision 
hereof  shall  be  in  conformity  witii  the  Act  of,  March  4, 


1913  (37  TJ.  S.  Stats.  974),  as  amended.  Nothing  herein 
contained  shall  operate  to  the  prejudice  of  any  interested 
party  under  said  Act  or  under  the  Constitution  of  the 
Uni^  States. 

Finding  No.  3.  The  Commission  finds  in  this  case  that 
ninety  (90)  days^  written  notice  of  termination  of  this 
arrangement  by  either  the  Commission  or  Companies 
would  be  reasonable,  termination  not  to  be  retroactive. 

Finding  No.  4.  That  the  rates,  rules  and  regulations 
stated  in  Appendix  A,  which  is  made  a  part  hereof,  are 
reasonable  and  proper  for  appHcation  during  the  period 
December  16,  1935,  to  August  31,  1936,  and  until  changed 
by  the  Commission. 

It  Is  Ordered: 

Section  1.  That  the  initial  rates,  rules  and  regulations 
xmder  the  sliding-scale  arrangement  shall  be  those  appear¬ 
ing  in  Appendix  A  which  is  made  a  part  hereof  and  shall 
become  effective  with  meter  readings  on  and  after  Decem¬ 
ber  16, 1935. 

Section  2.  That  subsequent  rates  shall  be  in  conformity 
with  the  sliding-scale  arrangement  terms,  conditions  and 
methods  as  set  forth  in  Finding  No.  2  of  this  order,  or  as 
may  be  modified  or  changed  in  accordance  with  law  and  in 
conformity  with  Finding  No.  3. 

Section  3.  That  Formal  Case  No.  255  is  suspended 
indefinitely. 

A  True  Copy: 

By  the  Commission: 

E.  J.  MmuoAn, 

Execuiive  Secretary, 

James  L.  Mabtin, 
Executive  Secretary, 
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Order  No.  1527 

Angast  11,  1936 

Public  Utilities  Commission  op  the  Distbict  op  Columbia 

In  the  Matter  op  Rates,  tolls,  charges,  tariffs,  rules,  regu¬ 
lations,  and  conditions  of  service  of  the  Washington  Gas 
Light  Co.  and  The  Georgetown  Gaslight  Co. 

Formal  Case  No.  265 

Appearances: 

Elwood  H.  Seal,  General  Counsel  to  the  Commission; 
Hinman  D.  Folsom,  Special  Assistant  Corporation 
Counsel;  and  Raymond  Sparks,  Assistant  Corpora- 
lion  Counsel,  for  the  Commission. 

William  A.  Roberts,  People’s  Counsel. 

WiLUAM  McEI.  Clayton,  Federation  of  Citizens’  Asso¬ 
ciations. 

Stoddard  M.  Stevens  and  John  C.  Bruton,  Jr.,  Coun¬ 
sel  for  the  Washington  Gas  Light  Co.  and  The 
Georgetown  Gaslight  Co. 

By  the  Commission :  On  December  13,  1935,  pursuant  to 
authority  of  Paragraph  18  of  the  PubHc  Utilities  Act  of 
the  District  of  Columbia,  a  sliding-scale  arrangement  for 
the  fixing  of  rates  for  the  Washin^on  Gas  Light  Co.  and 
The  Georgetown  Gaslight  Co.  was  established  (Order  No. 
1458).  Under  the  arrangement  rates  are  to  be  adjusted 
as  of  September  1  of  each  year.  The  sliding-scale  arrange¬ 
ment  provides  that  the  test  period  shall  he  the  12-month 
period  ending  June  30.  On  May  4,  1936,  the  Commission 
ordered  an  investigation  to  ascerta^  whether  or  not  rate 
changes  should  be  made. 

Matters  of  particular  importance  involved  in  the  deter¬ 
mination  of  rates  to  become  effective  as  of  September  1, 
1936,  are  allocations  of  properties  between  uses  for  service 
ininde  and  for  service  outside  the  District  of  Columbia, 
and  similarly  of  operating  revenues  and  operating  ex¬ 
penses. 

On  June  30, 1936,  the  Commission  gave  xmtice  of  hearing 
to  be  held  at  10  a.  m.,  Monday,  August  10,  1936. 

The  allocation  of  the  physic^  properties  was  the  subject 
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’  of  particular  study  by  members  of  the  Commission’s  stajff 
and  representatives  of  the  companies  during  the  valuation 
'  and  rate  proceeding  (Formal  Case  No.  255),  and  at  the 
time  of  considering  the  sliding-scale  arrangement.  It  has 
been  given  careful  study  again. 

The  studies  presented  were  in  furtherance  of  the  require- 
'  ments  contained  in  the  sliding-scale  arrangement.  The 
figures  derived  as  a  result  thereof  were  accepted  by  the 
'  People’s  Counsel  and  Counsel  for  the  companies. 

The  Commission’s  Chief  Accountant  testified  concern¬ 
ing  net  additions  and  betterments  for  the  test  year  ended 
June  30, 1936,  and  also  as  to  operating  revenues  and  oper¬ 
ating  expenses. 

In  the  course  of  the  proceeding  the  question  was  pre¬ 
sented  as  to  whether  certain  property  designated  “work 
in  process”  as  of  June  30,  1935,  ag^egating  $102,283.74 
(unweighted),  was  included  in  the  initial  rate  base.  The 
facts  showed  that  the  property  was  actually  in  service  on 
June  30, 1935.  The  question  required  determination  as  to 
whether  the  sliding-scale  arrangement  as  to  rate  base  is 
ambiguous,  and  thus  subject  to  interpretation  by  resort 
to  extraneous  matters.  It  was  and  is  the  opinion  of  the 
Commission  that  no  such  ambiguity  exists,  and  that  the 
property,  having  in  fact  been  in  use  as  of  the  time  of  estab¬ 
lishing  the  initial  rate  base,  should  be  considered  as  in¬ 
cluded  in  the  initial  rate  base  and  not  in  net  additions  and 
betterments  during  the  test  year. 

Another  matter  presented  for  determination  concerned 
uncollectible  bills,  specifically  as  to  whether  the  amount 
I  accrued  or  the  amount  actually  written  off  for  such  pur¬ 
pose  should  be  used  in  computing  operating  revenues  for 
the  test  year.  The  Chief  Accountant  concluded  that  the 
'  amount  actually  charged  off  should  be  used,  for  the  reason 
that  such  accruals  are  based  upon  judgment  whereas  actual 
loss  because  of  uncollectible  bills  is  a  matter  of  fact  The 
proposal  of  the  Chief  Accountant,  if  adopted,  would  con¬ 
stitute  a  departure  from  the  usu^  treatment  of  accruals 
for  taxes  and  other  matters.  The  Commission,  while 
impressed  with  the  reasons  presented  for  the  change, 
concludes  that  it  would  constitute  a  departure  from  ^e 


673 


nsnal  procedure  in  aocmal  accounting  and  that  it  would 
be  difficult,  if  not  impossible,  to  determine  what  the  effect 
of  such  adjustments  would  be  in  future  years,  and  that  the 
accruals  made  in  the  test  period  rather  than  the  amounts 
actually  charged  off  because  of  uncollectible  hills  should  be 
included  as  an  operating  expense.  The  amount  involved 
is  $8,401.33  for  the  test  year  under  consideration,  and 
if  used  in  accordance  with  the  proposal  of  the  Chief  Ac¬ 
countant  would  result  in  increasing  the  amount  available 
for  reduction  of  rates  for  the  ensuing  rate  year  by  $4,200.67. 
The  decision  of  the  Commission  in  this  particular  accords 
with  the  position  of  the  People’s  Counsel  and  of  Counsel 
for  the  companies. 

Section  6  of  the  sliding-scale  arrangement  provides  that 
in  the  event  any  operating  expenses  of  the  companies  for 
the  test  year  were  increased  or  decreased  by  reason  of 
change  in  the  rates  for  production  labor,  the  unit  price 
of  natural  gas,  the  delivered  unit  price  of  other  fuels,  or 
taxes,  and  the  aggregate  amount  attributable  to  such 
change  during  the  test  year  for  any  or  each  of  the  above- 
enumerated  items  exceeds  5  percent  of  the  aggregate 
amount  of  any  such  item  for  the  test  year,  then  there  shall 
be  an  adjustment  in  the  amount  available  for  return  equal  to 
the  effect  of  such  change  in  unit  costs  for  the  entire  year. 
Investigation  was  made  for  the  purpose  of  ascertaining 
whether  or  not  any  such  increase  or  decrease  occurred  dur¬ 
ing  the  test  year.  The  only  instance  found  was  in  the 
matter  of  taxes,  caused  primarily  by  an  increase  in  the 
Federal  income  tax.  While,  as  shown  by  the  record,  there 
were  certain  changes  in  the  prices  of  fuels  during  the  test 
year,  the  aggregate  of  such  change  did  not  amount  to  5 
percent. 

Accountants  for  the  Commission  testified  as  to  working 
capital  They  computed  the  amount  for  materials  and 
supplies  according  to  the  method  set  forth  in  the  sliding- 
scale  arrangement  to  be  $287,593,  and  for  cash  working 
capital  to  be  $422,841.81. 

The  Commission  finds  ihe  rate  base  for  determining 
rates  to  be  charged  by  the  W’ashington  Gas  light  Co.  and 
The  Georgetown  Gaslight  Co.  under  the  sliding-scale  ar- 
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rangement  for  the  12-znoiith  period  beginning  September 

1936,  to  be  $21,052,618.90,  including  working  capital  of 
$710,434.81,  the  latter  being  the  total  of  $287,593  for 
material  and  supplies  and  $422,841.81  for  cash  working 
capitaL 

The  Commission  further  finds  that  during  the  test  year 
gross  operating  revenues  of  the  companies  amounted  to 
$6,522,840.60,  adjusted  operating  expenses  amounted  to 
$5,062,537.76,  amount  available  for  return  amounted  to 
$1,460,302.84,  and  the  amount  to  be  reflected  in  reduction 
of  rates  for  the  rate  year  beginning  September  1,  1936,  is 
$45,941.30. 

A  witness  for  the  companies  testified  and  presented  ex¬ 
hibits  and  testimony  dealing  with  distribution  of  the 
amount  available  for  reduction  among  the  various  sched¬ 
ules  of  rates.  The  Commission  finds  that  the  distribution 
presented  in  Exhibits  8, 10,  and  12  should  be  adopted.  As 
thus  distributed,  $24,000,  being  more  than  50  percent  of 
the  amount  available,  is  allocated  to  general  domestic 
consumers  (Schedule  A),  36  percent  of  whom  would  be 
affected  favorably,  although  to  a  small  degree.  Exhibit 
10  distributes  to  commerdal  and  industrial  service  (Sched¬ 
ule  C)  reductions  in  the  amount  of  $23,033,  affecting  favor¬ 
ably  80  percent  of  such  consumers.  Exhibit  12  distributes 
to  wholesale  apartment  house  service  (Sdiedule  F)  reduc¬ 
tions  in  the  amount  of  $400.  The  aggregate  is  somewhat 
in  excess  of  the  amount  found  by  ^e  Commission  to  be 
available  for  reduction  of  rates. 

The  companies*  witness  stated  that  there  was  real  need, 
from  the  companies*  viewpoint,  that  the  commermal  sched¬ 
ule  be  reduced,  first,  in  order  to  prevent  a  commercial 
user  from  paying  notore  than  a  residential  user  with  the 
same  consumption,  and,  secondly,  because  of  the  keen 
competition  of  other  fuels  with  the  gas  business  in  the 
District  of  Columbia;  that,  notwithstanding  this,  the  com¬ 
panies*  proposed  schedules  whidi  would  bring  about  a 
substantial  allocation  of  the  amount  available  for  rate 
reductions  to  residential  consumers,  this  in  tiie  interest 
of  public  relations  and  as  indicative  of  the  companies* 
desire,  whenever  practicable,  to  reduce  the  rates  to  do¬ 
mestic  consumers. 
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It  Is  Ordered: 

Section  1.  That  the  rate  base  for  determining  rates  to 
be  charged  by  the  Washington  Gas  Light  Co.  and  The 
Georgetown  Gaslight  Co.  nnder  the  slidhig-scale  arrange¬ 
ment  for  the  12-month  period  beginning  September  1, 1936, 
be  $21,052,618.90,  indnding  $710,434.81  for  working  capitaL 
Sec.  2.  That  the  rates,  tolls,  and  charges  to  be  charged  by 
the  Washington  Gas  Light  Co.  and  The  Georgetown  Gas¬ 
light  Co.  for  gas  seirice  in  the  District  of  Colnmbia  shall 
be  in  accordance  with  the  following  rates,  tolls,  charges, 
tariffs,  rules,  regnlations,  and  conditions  of  service  to 
become  effective  on  meter  readings  taken  on  and  after 
September  1,  1936,  all  to  remain  in  full  force  and  effect 
until  otherwise  ordered  by  the  Commission. 


By  the  Commission: 

James  L.  Mastin, 
Executive  Secretary. 

A  true  copy: 

E.  J.  Milugan, 

Executive  Secretary. 


Order  No.  1711 

Angost  15,  1938 

PXTBLIO  UxiLmBS  COMMISSION  OF  THE  DiSTBICT  OF  COLUMBIA 

In  the  Matteb  of  Bates,  Tolls,  Charges,  Tariffs,  Bnles, 
Emulations,  and  Conditions  of  Service  of  the  Wash¬ 
ington  Oas  Light  Company 

Formal  Case  No.  276 

By  the  Commission:  On  December  13,  1935,  pursuant  to 
authority  of  Paragraph  18  of  the  Public  Utilities  Act  of 
the  District  of  Columbia,  a  sliding-scale  arrangement  for 
the  fixing  of  rates  for  the  WashLigton  Gas  light  Com¬ 
pany  was  established  (Order  No.  1458).  Under  the  ar¬ 
rangement,  rates  are  adjusted  as  of  September  1st  of 
each  year.  The  sliding-scale  arrangement  provides  that 
the  test  period  shall  be  the  12-mon1hL  period  ending  June 
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SOtlu  On  February  17,  1938  (Order  No.  1657),  the  Com¬ 
mission  ordered  an  investigation  to  ascertain  whether  or 
not  rate  changes  should  be  made.  On  July  14,  1938,  the 
Commission  gave  notice  of  hearing  to  be  held  on  Tuesday, 
August  2,  1938. 

Data  with  respect  to  rate  base  and  operations  of  the 
company  during  the  test  year  were  presented,  for  the 
Commission,  by  B.  M.  Bachman,  Chief  Accountant,  and 
A.  W.  Crossley,  Engineer,  and  for  the  company,  by  E.  J. 
Boothby,  "Vice  President  and  General  Manager,  and  Robert 
C.  Owers,  Vice  President  and  Treasurer. 

On  September  8,  1937,  following  investigation  and  hear¬ 
ing,  the  Commission  issued  Order  No.  1626  in  which  the 
statement  was  made : 

‘‘Because  of  certain  matters  of  record  to  be  con¬ 
sidered  before  the  final  disposition  of  this  case,  the 
Commission  is  of  the  opinion  that  the  rates,  tolls  and 
charges  of  the  Washington  Gas  Light  Company  for 
gas  service  in  the  District  of  Columbia,  as  contained 
in  Section  2  of  the  Order  No.  1527,  should  be  continued 
in  effect  for  a  period  of  60  days  beginning  September 
1, 1937,  unless  otherwise  ordered  by  the  Commission.** 

The  period  was  extended  indefinitely  by  Order  No.  1633. 
The  evidence  showed  $3,137.82  to  be  available  as  a  basis  for 
reducing  rates,  without  a  determination  of  controversial 
matters. 

At  the  hearing  this  year,  the  following  matters,  which 
include  those  held  over  from  the  previous  year,  were 
considered: 

1.  The  sum  of  $3,137.82  hereinbefore  referred  to; 

2.  Allocation  of  property,  revenues  and  expenses  inci¬ 
dent  to  gas  sold  to  the  Alexandria  Gas  Company; 

3.  New  business  expenditures  made  by  the  company; 

4.  Inclusion  in  materials  and  supplies  of  certain  ma¬ 
terials  held  for  pressure  mains; 

5.  Bate  of  return. 

As  to  the  first  item  of  $3437.82,  it  was  contended  by  the 
company  at  the  hearing  that  but  one-half  was  available  for 
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use  in  reduction  of  rates.  In  support  of  this  contention, 
the  company,  through  its  witness  Owers,  presented  an 
exhibit,  adinitted  by  him  to  be  hypothetical,  indicating 
conditions  which  in  ^1  probability  would  never  occur.  The 
purpose  of  the  exhibit  was  to  show  that  if,  over  a  period 
of  7  years,  substantial  amounts  were  annually  available 
for  reduction  in  rates  but  no  such  reduction  was  made 
until  the  seventh  year,  an  acute  reduction  in  rates  not  con¬ 
templated  under  a  sliding-scale  arrangement  would  be 
brought  about.  The  witness  admitted  that  under  such  a 
plan  the  company  would  receive  a  large  sum  of  money  in 
excess  of  that  which  it  would  receive  in  the  event  reduc¬ 
tions  were  made  in  conformity  with  the  intent  of  a  sliding- 
scale  arrangement.  The  Commission  is  conscious  of  the 
fact  that  if  the  situation  suggested  by  the  witness  for 
the  company  should  occur  the  rates  might  be  so  radically 
changed  as  to  disrupt  the  plan.  In  all  of  the  propositions 
presented  by  the  witness  for  the  company,  he  assumed 
a  static  condition-  Such  a  condition  would  not  be  true,  in 
the  event  of  a  material  reduction  such  as  would  have  been 
available  under  the  hypothetical  case  presented  by  the  wit¬ 
ness,  because  experience  of  the  company  indicates  that 
material  reductions  are  the  medium  of  increasing  con¬ 
sumption.  It  is  the  view  of  the  Commission  that  the  entire 
$3,137.82  should  be  utilized  for  reduction  in  rates. 

The  company  contended  that  no  allocation  should  be 
made  by  reason  of  gas  sold  to  the  Alexandria  Gas  Com¬ 
pany  because  of  the  off-peak  sale.  While  there  may  be 
some  merit  in  the  position  taken  by  the  company,  the 
Commission  is  of  the  opinion  that,  under  the  sliding-scale 
arrangement,  it  would  be  improper  to  treat  the  property 
used  in  furnishing  gas  to  the  .Mexandria  Gas  Company, 
and  the  revenues  and  expenses  incident  to  such  sale,  in  a 
manner  different  from  that  for  gas  sold  to  other  com¬ 
panies  outside  of  the  District  of  Columbia. 

With  reference  to  the  amounts  expended  by  the  com¬ 
pany  in  connection  with  new  business,  as  the  result  of 
practices  declared  by  the  Commission  through  its  letter 
of  April  1,  1937,  to  be  without  authority,  it  is  the  view 
of  the  Commission  that  such  sums  as  were  in  fact  expended 
by  the  company  and  reflected  on  its  books  subsequent  to 
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April  1,  1937,  should  be  dednoted  from  operating  expenses 
in  the  determination  of  amount  available  for  reduction 
for  the  year  beginning  September  1,  1938.  The  Commis¬ 
sion  finds  this  amount  to  be  $22,348.43. 

With  reference  to  materials,  exclusive  of  clamps,  held 
for  pressure  mains,  as  discussed  in  the  record,  the  Com¬ 
mission  is  of  the  opinion  that  they  should  be  treated  as 
suppHes  available  for  non-routine  construction. 

At  the  conclusion  of  the  hearing,  and  without  notice  to 
the  Commission  or  the  company,  informal  request  was 
made  in  oral  argument  that  the  rate  of  return  under  the 
sliding-scale  plan  be  reduced  from  6%  to  6  percent.  The 
reason  assigned  in  support  thereof  was  that  Chesa¬ 
peake  and  Potomac  Telephone  Company  and  the  Potomac 
Electric  Power  Company  were  allow^  only  6  percent. 
Decisions  of  the  United  States  Supreme  Couit  are  unani¬ 
mous  in  the  conclusion  that  what  may  be  a  fair  return  for 
one  utility  may  be  either  exorbitant  or  confiscatory  as  to 
another.  In  the  absence  of  notice  to  the  company  (whi<^ 
has  been  the  practice  of  the  Commission),  and  lack  of 
evidence  indicating  the  unreasonableness  of  the  existing 
rate  of  return,  the  Commission  is  without  authority  to 
bring  about  the  modification  sought  in  this  case. 

The  Commission  concludes  and  finds: 

1.  That  the  rate  base  for  determining  rates  to  be  charged 
by  the  Washington  G-as  Light  Company  under  the  sliding- 
scale  arrangement  for  the  12-month  period  beginning  Sep¬ 
tember  1,  1938,  is  $23,145,728.40,  including  working  capital 
of  $834,^,  the  latter  being  the  total  of  $372,982  for  ma¬ 
terials  and  supplies  and  $461,676  for  cash  working  capital; 

2.  That  gross  operating  revenues  during  the  test  year 
amounted  to  $7,121,378.84,  that  adjusted  operating  ex¬ 
penses,  including  a^ustment  for  improper  new  business 
expenditures  after  April  1, 1937,  amount^  to  $5,518,170.51, 
that  the  amount  available  for  return  amounted  to 
$1,603,208.33,  and  that  the  amount  to  be  reflected  in  re¬ 
duction  of  rates  for  the  rate  year  beginning  September  1, 
1938,  is  $52,505.81,  which  includes  $3437.82  brought  for¬ 
ward  from  the  previous  test  year. 
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A  witness  for  the  company  testified  and  presented  ex¬ 
hibits  dealing  with  the  distribution  of  the  amount  avail¬ 
able  for  the  reduction  of  rates,  among  the  various  rate 
schedules,  and  containing  certain  revisions  of  rules  and 
regulations  relating  to  rate  schedules  and  general  service 
provisions.  The  Commission  finds  that  the  distribution 
of  $52,470  to  Schedule  C,  as  shown  on  Exhibit  No.  7,  and 
the  distribution  of  $1,160  to  Schedule  F,  as  shown  on  Ex¬ 
hibit  No.  6,  and  that  the  revision  of  rules  and  regulations 
relating  to  rate  schedules  and  general  service  provisions 
contained  in  Exhibit  No.  6  should  be  adopted. 

It  Is  Ordered; 

Section  1.  That  the  rate  base  for  determining  rates  to 
be  charged  by  the  Washington  Gas  Light  Company  under 
the  slidmg-scale  arrangement  for  the  12-month  period 
beginning  September  1,  1938,  be  $23,145,728.40,  includ¬ 
ing  $8M,658  for  working  capital 

Section  2.  That  the  rates,  tolls,  and  charges  to  be 
charged  by  the  Washington  Gas  Light  Company  for  gas 
service  in  the  District  of  Columbia  shall  be  in  accordance 
with  the  following  rates,  tolls,  charges,  tariffs,  rules,  regu¬ 
lations,  and  conditions  of  service  to  become  effective  on 
meter  readings  taken  on  and  after  September  1,  1938,  all 
to  remain  in  full  force  and  effect  until  otherwise  ordered 
by  the  Commission. 


A  true  copy: 


E.  J.  Milugan, 

Executive  Secretary, 


By  the  Commission; 

James  L.  Mabtin, 
Executive  Secretary. 
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PuBUc  Utilities  Commission  op  the  Disteict  op  Columbia 

Order  No.  1813 

Formal  Case  No.  285 

In  the  Mattee  op  Bates,  tolls,  charges,  tariffs,  rules,  regu¬ 
lations,  and  conditions  of  service  of  the  Washington 

Gas  Light  Company 

August  11,  1939. 

By  the  Commission:  On  December  13,  1935,  pursuant  to 
authority  of  Paragraph  18  of  the  PubHc  Utilities  Act  of 
the  Disl^ct  of  Columbia,  a  sliding-scale  arrangement  for 
the  fixing  of  rates  for  tlie  Washington  Gas  Light  Com¬ 
pany  was  established  by  Order  No.  1458  (see  appendix). 
Under  the  arrangement,  rates  are  adjusted  as  of  Septem¬ 
ber  1st  of  each  year.  The  sliding-scale  arrangement  pro¬ 
vides  that  the  test  period  shall  be  the  12-month  period 
ending  June  30th.  ()n  January  9,  1939  (Order  No.  1744), 
the  Commission  ordered  an  investigation  to  ascertain 
whether  or  not  rate  changes  should  be  made.  On  July  20, 
1939,  the  Commission  gave  notice  of  hearing  to  be  held 
on  Thursday,  August  10,  1939. 

Data  with  respect  to  rate  base  and  operations  of  the 
company  during  the  test  year  were  presented,  for  the 
Commission,  by  B.  M.  Bachman,  Chief  Accountant,  and 
F.  A.  Sager,  Chief  Engineer,  and,  for  the  company,  by. 
E.  J.  Boothby,  Vice  President  and  General  Manager,  and 
Bobert  C.  Owers,  Vice  President  and  Treasurer. 

The  company  contended  that  there  was  available  for 
rate  adjustment  the  sum  of  $95,341.  The  Chief  Accoxmtant 
of  the  Commission  found  an  amount  of  $163,574.90.  The 
difference  was  due  to  methods  of  treatment  of  Federal 
income  taxes  accrued  by  the  company  during  the  prior 
test  year  but  not  used  bemuse  of  an  offset  of  bond  redemp¬ 
tion  loss.  The  company  proposed  that  the  amount  repre¬ 
sented  by  such  accruals  be  amortized  over  a  5-year  period. 
The  Commission  has  concluded  that  amortization  should 
be  confined  to  a  2-year  period,  and  that  $40,165.41  should 
be  carried  over  to  the  next  period  of  rate  adjustment 

The  Commission  concludes  and  finds: 

L  That  the  rate  base  for  determining  rates  to  be  charged 
by  the  Washington  Gas  Light  Company  under  the  slid^g- 
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scale  arrangement  far  the  12-monith  period  beginning 
September  1939,  is  $24,119,926.77,  landing  working 
capital  of  $816,873,  the  latter  being  ^e  total  of  $353,7^ 
for  materials  and  supplies  and  $463,138  for  cash  worl^g 
capital; 

2.  That  gross  operating  revenues  during  the  test  year 
amounted  to  $7,353,881.^,  that  adjusted  operating  ex¬ 
penses  amounted  to  $5,487,586.43,  that  the  amount  avail¬ 
able  for  return  amounted  to  $1,866,294.86,  and  that  the 
amount  to  be  reflected  in  reduction  of  rates  for  the  rate 
year  beginning  September  1,  1939,  after  making  allow¬ 
ance  for  the  amortization  of  Federal  income  taxes  previ¬ 
ously  referred  to,  is  $123,409.49; 

3.  That  the  amount  of  $123,409.49  should  be  distributed: 
$78,700  to  Schedule  A,  ^,700  to  Schedule  C,  $1,700  to 
Schedule  F,  and  balance  of  $3,309.49  to  1940  rate  adjust¬ 
ment. 

It  Is  Obdebbd: 

Section  1.  That  the  rate  base  for  determining  rates  to 
be  charged  by  the  Washington  Gas  Light  Company  under 
the  sliding-scale  arrangement  for  the  12-month  period 
beginning  September  1,  1939,  be  $24,119,926.77,  including 
$816,873  for  working  capital. 

Section  2.  That  the  rates,  tolls,  and  diarges  to  be 
charged  by  the  Washington  Gas  Light  Company  for  gas 
service  in  the  District  of  Columbia  shall  be  in  accordance 
with  the  following  rates,  tolls,  charges,  tariffs,  rules,  regu¬ 
lations,  and  conditions  of  service  to  become  effective  on 
meter  readings  taken  on  and  after  September  1,  1939,  all 
to  remain  in  full  force  and  effect  until  otherwise  ordered 
by  the  Commission. 


A  True  Copy: 


E.  J.  MnjJOAN, 

Execuivve  Secretary, 

•  •  •  • 


By  the  Commission: 

Jambs  L.  Mabxin, 
Executive  Secretary, 


•  •  • 
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Public  Utilities  Commission  op  the  District  op  Columbia 

Order  No.  1846 

!  In  the  Matter  op  A  Uniform  Classification  of  Accounts 
for  Gas  Utilities. 

P.  U.  C.  No.  3197A 

January  11,  1940. 

It  Is  Obi>er£i>: 

Section  1.  Tliat  the  accounts,  definitions,  and  instruc> 
i  tions  of  Pages  1  through  161  of  the  Uniform  System  of 
Accounts  prescribed  for  Natural-Gas  Companies  subject 
to  the  provisions  of  the  Natural  Gas  Act  by  the  Federal 
Power  Commission,  effective  January  1,  1940,  insofar  as 
they  apply  to  the  operations  of  the  Washington  Gas  Light 
Company,  be  and  they  are  hereby  prescribe  for  the  use 
of  the  Washington  Gas  Light  Company,  beginning  Janu¬ 
ary  1,  1940,  subject  to  the  following  modifications: 

(a)  That  definition  No.  8  on  Page  1  be  amended  to 
read:  “  ‘Commission'  means  the  Public  Utilities  Com¬ 
mission  of  the  District  of  Columbia". 

(b)  That  charges  to  Income  Account  No.  503-1:  “De¬ 
preciation"  and  to  Income  Account  No.  535:  “Other 
Interest  Charges"  shall  be  determined  and  made  in 
accordance  with  the  sliding-scale  arrangement  pro¬ 
vided  for  by  Order  No.  1458,  dated  December  13, 1935. 

(c)  That  from  the  amoxmts  currently  charged  for 
depreciation  expense  to  Income  Accounts  Nos.  503-1 
and  535,  there  shall  be  transferred  to  the  appropriate 
clearing  accounts  the  amounts  charged  for  deprecia¬ 
tion  on  transportation  equipment,  and  on  general 
tools  and  equipment,  used  in  construction  work.  The 
amounts  so  transferred  shall  be  deared  to  the  specific 
projects  or  jobs  benefited  or  affected. 

(d)  That  Operating  Expense  Account  No.  789: 
“Merchandising,  Jobbing,  mid  Contract  Work"  shall 
not  be  used  but  that  Income  Accoxmt  No.  520:  “Income 
from  Merchandising,  Jobbing,  and  Contract  Work" 
shall  be  used  in  lieu  of  said  Account  No.  789.  The 
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list  of  “ITEMS’^  (inoluding  lines  nrunbered  1  through 
17)  set  out  under  said  Account  No.  789  shall,  however, 
be  applicable  in  governing  the  charges  and  credits  to 
be  made  to  Account  No.  520. 

(e)  That  notes  (c)  of  each  of  Accounts  No.  361: 
‘‘Services”,  363:  “Meter  Installations”,  and  365: 
“House  Regulator  Installations”,  be  and  they  are 
amended  so  as  to  strike  the  words  “and,  in  any  event, 
shall  be  retired  by  the  end  of  the  second  year  follow¬ 
ing  that  during  which  the  service  became  inactive, 
unless  reused  during  the  interim”,  beginning  at  the 
second  line  of  said  notes  (c)  and  terminating  in  the 
middle  of  the  fourth  line  of  said  notes  (c). 

(f)  That  auxiliary  accounting  records  shall  be 
maintained  by  the  company  in  which  shall  be  recorded 
monthly  all  additions,  betterments,  and  retirements  of 
plant,  and  any  and  all  changes  affecting  rate-base, 
depreciation  expense,  reserve  for  depreciation,  and 
net  income  available  for  return,  in  such  form  and  detail 
as  will  enable  the  Commission  to  make  determinations 
in  accordance  with  the  sliding-scale  arrangement  in 
effect  when  such  determinations  are  made  or  are  to 
be  made. 

Section  2.  That  the  authority  granted  the  Washington 
Gas  Light  Company  to  employ  ttie  “Uniform  System  of 
Accounts  prepared  by  the  Committee  on  Statistics  and 
Accounts  of  the  National  Association  of  Railway  and  Utili¬ 
ties  Commissioners:  Revision  of  1922,  Copyright  1923”, 
in  the  keeping  of  its  accounts  and  accounting  records,  be 
and  it  is  hereby  rescinded  effective  at  close  of  business 
December  31,  1939. 

Section  3.  That  Order  No.  900,  dated  March  12,  1931, 
relating  to  accounting  for  Merchandise  and  Jobbing  opera¬ 
tions  of  gas  companies,  be  and  it  is  hereby  rescinded.  In 
lieu  of  the  provisions  of  said  rescinded  Older  No.  900,  the 
text  of  Income  Account  No.  520:  “Income  from  Merchan¬ 
dising,  Jobbing,  and  Contract  Work”  of  the  system  of 
accounts  pi:escribed  in  this  order,  together  with  the  supple¬ 
ments  to  said  Account  No.  520  as  provided  for  in  previous 
Section  1  (d)  of  this  order,  shall  apply. 
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Section  4.  That  the  second  paragraph  nnder  Section 
(2)  of  Order  No.  850,  dated  April  21,  1930,  relating  to 
charitable  donations,  he  and  it  is  hereby  rescinded  insofar 
as  it  applies  to  the  Washington  Gas  light  Company.  In 
lieu  of  said  Section  (2),  Order  No.  850,  Item  (2)  of  Income 
Account  No.  538:  “Miscellaneous  Income  D^uctions’’  of 
the  system  of  accounts  prescribed  in  this  order  shall  apply. 

Section  5.  That  the  text  of  Section  (4)  of  Order  No.  850, 
dated  April  21,  1930,  relating  to  property  “held  in  antici¬ 
pation  of  future  use^^  and  such  property  only,  be  and  it 
is  hereby  rescinded  insofar  as  it  applies  to  the  Washing¬ 
ton  Gas  Light  Company.  In  lieu  of  said  rescinded  text  of 
Section  (4),  Order  No.  850,  the  text  of  Balance  Sheet  Sub¬ 
account  No.  100-4:  “Gas  Plant  Held  for  Future  Use’*  of 
the  system  of  accounts  prescribed  in  this  order  shall  apply. 


A  True  Copy: 


E.  J.  Millioan, 

Executive  Secretary. 

JLM-JB 


By  the  Commission: 

James  L.  Mabtin, 
Executive  Secretary. 


Order  No.  1921 


August  23,  1940 

Public  Utilities  Commission  of  the  District  op  Columbia 
In  the  Matter  of  Bates,  Tolls,  Charges,  Tariffs,  Buies, 
Begulations,  and  Conditions  of  Service  of  the  Washing¬ 
ton  Gas  Light  Company 

Formal  Case  No.  292 

By  the  Commission:  On  December  13,  1935,  pursuant 
to  authority  of  Paragraph  18  of  the  Public  Utilities  Act 
of  the  District  of  Columbia,  a  sliding-scale  arrangement 
for  the  fixing  of  rat.es  for  the  Washington  Gas  Light  Com¬ 
pany  was  established  by  Order  No.  1458  (see  appendix). 
Under  the  arrangement,  rates  are  adjusted  as  of  Septem¬ 
ber  1st  of  each  year.  The  sliding>ac^e  arrangement  pro- 
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vides  that  the  test  period  shall  be  the  12-moiith  period 
ending  June  SOth.  On  January  5,  1940  (Order  No.  1844), 
the  Commission  ordered  an  investigation  to  ascertain 
whether  or  not  rate  changes  should  be  made.  On  July 
31,  1940,  the  Commission  gave  notice  of  hearing  to  be 
held  on  Wednesday,  August  21,  1940. 

Data  with  respect  to  rate  base  and  operations  of  the 
company  during  the  test  year  were  presented,  for  the 
Commission,  by  Y.  A.  McElfresh,  Chief  Accountant,  and 
F.  A.  Sager,  Chief  Engineer,  and,  for  the  company,  by 
Robert  C.  Owers,  Vice  President  and  Treasurer,  and  Ste¬ 
phen  S.  Mason,  Bate  Engineer. 

The  company  contended  that  there  was  available  for 
rate  adjustment  the  sum  of  $103,816.  The  Chief  Ac¬ 
countant  of  the  Commission  found  an  amount  of 
$113,845.88,  subject  to  adjustment  to  be  made  in  connection 
with  the  cost  of  installing  a  ‘‘telephone  order  turret’’. 
The  difference  is  due  chiefly  to  the  question  of  the  pro¬ 
priety  of  including  in  operating  expenses  four  items, 
namely,  $1,394.40  repi^esenting  a  contribution  or  donation 
to  the  Greater  National  Capital  Committee  of  the  Wash¬ 
ington  Board  of  Trade,  $546.30  representing  payments  to 
the  Wood  Acres  Development  Company  and  to  Servel, 
Incorporated,  in  connection  with  the  advertising  of  model 
homes,  $3,437.32  representing  expenses  in  connection  with 
the  listing  of  common  stock  of  the  Washington  Gas  Light 
Company  on  the  New  York  Stock  Exchange,  and  such 
portion  of  $13,817.46  covering  the  installation  cost  of 
“telephone  order  turret”  at  the  company’s  29th  Street 
Service  Building  as  the  Commission  might  find  to  be  sub¬ 
ject  to  future  amortization. 

As  to  the  last  item,  it  was  the  belief  of  the  Chief  Ac¬ 
countant  of  the  Commission  that  this  amount  should  be 
amortized.  In  principle  the  Commission  concurs.  In  view 
of  the  fact,  however,  that  the  amount  is  not  of  such  size 
as  to  result  in  a  distortion,  this  item  is  allowed.  This 
action  should  not  be  construed  as  a  precedent  as  each  case 
must  be  determined  on  the  facts  peculiar  to  it 

As  to  the  remaining  three  items  in  controversy,  it  is  the 
opinion  of  the  Commission  that  a  proper  interpretation 
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of  the  uniform  classification  of  accounts  and  outstanding 
orders  of  the  Commission  require  that  they  not  be  treated 
as  operating  expenses. 

The  Commission  concludes  and  finds : 

1.  That  the  rate  base  for  determining  rates  to  be  charged 
by  the  Washington  Gas  Light  Company  under  the  sliding- 
scale  arrangement  for  the  12-month  period  beginning  Sep¬ 
tember  1,  1940,  is  $25,218,909.40,  including  working  capital 
of  $968,587.50,  the  latter  being  the  total  of  $449,004.85  for 
materials  and  supplies  and  ^19,582.65  for  cash  working 
capital; 

2.  That  gross  operating  revenues  during  the  test  year 
amounted  to  $8,080,387.80,  that  adjusted  operating  ex¬ 
penses  amounted  to  $6,314,324.00,  that  the  amount  avail¬ 
able  for  return  amounted  to  $1,766,063.80,  and  that  the 
amount  to  be  reflected  in  reduction  of  rates  for  the  rate 
year  beginning  September  1,  1940,  after  making  the  ad¬ 
justments  noted  above,  and  including  the  carryover  ad¬ 
justments  noted  in  Order  No.  1813  in  the  amount  of 
$43,474.90,  is  $106,892.25; 

3.  That  the  amount  of  $106,892.25  should  be  distributed: 
$70,810  to  Schedule  A,  ^0,780  to  Schedule  C,  $3,710  to 
Schedule  F,  and  balance  of  $1,592.25  to  1941  rate  adjust¬ 
ment. 

It  Is  Obdebed  : 

Section  1.  That  the  rate  base  for  determining  rates  to 
be  charged  by  the  Washington  Gas  Light  Company  under 
the  sliding-scale  arrangement  for  the  12-month  period 
beginning  September  1,  1940,  be  $25,218,909.40,  including 
$968,587.50  for  working  capital. 

Section  2.  That  the  rates,  tolls,  and  charges  to  be 
charged  by  the  Washington  Gas  Light  Company  for  gas 
service  in  the  District  of  Columbia  shall  be  in  accordance 
with  the  following  rates,  tolls,  charges,  tariffs,  rules,  regu¬ 
lations,  and  conditions  of  service  to  become  effective  on 
meter  readings  taken  on  and  after  September  1,  1940,  all 
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to  remain  in  fuU  force  and  effect  until  otherwise  ordered 
by  the  Commission. 


A  true  copy: 

By  the  Commission : 

E.  J.  Miltjgan, 
Actvng  Executive  Secretary. 

E.  J.  Milligan, 

Executive  Secretary, 

••••••# 

PuBiio  Utilities  Commission  op  the  District  op  Columbia 
P.  U.  C.  No.  3361,  Formal  Case  No.  334 

In  the  ^tteb  op  Bates,  Tolls,  Charges,  Tariffs,  Buies, 
Begulations  and  Conditions  of  Service  of  the  Wasbung- 
TON  Gas  Light  Company. 

P.  U.  C.  No.  3382,  Formal  Case  No.  340 

In  the  Matter  op  Investigation  of  Bates,  Tolls,  Charges, 
Tariff,  Buies,  Begulations  and  Conditions  of  Service 
of  the  Washington  Gas  Light  Company. 

Nature  of  Proceeding. 

On  Novemer  8, 1943,  after  formal  hearing,  this  Commis¬ 
sion  issued  its  Order  No.  2682  establishing  rates  to  be 
charged  for  service  by  the  Washington  Gas  Light  Com¬ 
pany  (hereinafter  referred  to  as  the  Company)  for  the 
rate  year  begiiming  September  1, 1943.  In  this  order,  inter 
alia,  the  basic  rate  of  return  under  the  sliding-scale  ar¬ 
rangement  in  effect  with  respect  to  the  determination  of 
rates  for  gas  service  was  reduced  from  6^%  to  5%%, 
and  a  rate  reduction  of  $132,896  was  prescribed.  The 
Company  appealed  Order  No.  2682  to  the  District  Court 
of  the  United  States  for  the  District  of  Columbia  (Civil 
Action  No.  22173).  On  June  27,  1944,  the  Court  found 
t^t  the  order  of  the  Commission  should  be  set  aside.  In 
view  of  the  opinion  of  the  Court,  the  Commission,  by  its 
Order  No.  2798,  dated  July  26,  1944,  ordered  that  a  fur¬ 
ther  hearing  be  held  on  the  record  in  the  above-described 
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proceeding  (Formal  Case  No.  334)  for  the  purpose  of  de¬ 
termining  the  proper  basic  rate  of  return  and  the  disposi¬ 
tion  of  excess  earnings,  if  any. 

On  May  16,  1944,  ^  its  Order  No.  2768  (Formal  Case 
No.  340),  the  Commission  ordered  that  an  investigation 
be  made  relative  to  rates  to  be  charged  by  the  Company  for 
the  rate  year  beginning  September  1,  1944. 

The  aforementioned  matters  were  consolidated  for  hear¬ 
ing  by  Order  No.  2799,  dated  July  26,  1944.  Formal  hear¬ 
ing  on  the  consolidate  proceedings  was  held  on  August 
18, 1944. 

Bate  of  Betum. 

As  set  forth  above.  Order  No.  2682  reduced  the  basic 
rate  of  return  from  6%%  to  5%%.  In  that  order  the  Com¬ 
mission  indicated  that  the  basic  rate  of  return  of 
was  predicated  to  a  large  degree  upon  the  cost  of  capital 
In  arriving  at  the  cost  of  capital,  the  Commission  found 
that  a  return  of  9%  on  the  common  stock  equity  was  fair 
and  reasonable,  ^e  Court,  however,  held  that  the  allow¬ 
ance  of  9%  was  not  supported  by  substantial  evidence. 

The  record  shows  that  the  use  of  a  basic  rate  of  return 
of  6%  would  provid,e  a  return  of  more  than  10%  on  the 
common  stock  equity  invested  in  property  used  and  use¬ 
ful  in  furnishing  gas  service  in  the  District  of  Columbia. 
There  is  ample  evidence  in  Formal  Case  No.  334  to  sup¬ 
port  such  an  allowance.  The  Commission  concludes  and 
finds  that  for  the  test  years  of  1943  and  1944,  a  basic 
mte  of  return  of  6%  applied  in  conjunction  with  the  slid¬ 
ing  scale  arrangement  is  fair  and  reasonable  and  will  en- 
alfie  the  Company  to  maintain  its  credit  and  attract  the 
capital  needed  in  the  proper  discharge  of  its  public  duties. 

The  Commission  affirms  all  of  the  findings  and  conclu¬ 
sions  contained  in  its  Order  No.  2682  (Formal  Case  No. 
334)  which  are  not  inconsistent  with  its  findings  and  con¬ 
clusions  herein. 

1943  Besults  Beoalcnlated. 

In  the  present  proceeding,  the  Commission’s  Chief  Ac¬ 
countant,  y.  jL  McElf  resh,  presented  a  recomputation  of  the 
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results  of  operation  under  the  sliding-scale  arrangement 
for  the  test  year  ended  June  30,  1943,  giving  effect  to  the 
restoration  to  operating  revenue  deductions  of  legal  fees 
in  the  amount  of  $18,553.14  by  reason  of  the  vacation  of 
Order  No.  2682  by  the  Court,  and  the  us.e  of  a  basic  rate 
of  return  of  6%  in  lieu  of  the  5%%  prescribed  by  the 
Commission  in  Order  No.  2682.  This  ccdculation  (E^bit 
No.  2)  indicates  that  $87,817.51  would  have  been  available 
for  reduction  of  rates  for  the  rate  year  beginning  Septem¬ 
ber  1,  1943. 

Test  Year  Ended  June  30,  1944. 

In  connection  with  Formal  Case  No.  340,  witness  Mc- 
Elfresh  presented  evidence  on  the  results  of  operations 
under  the  sliding-scale  arrangement  during  the  test  year 
ended  June  30,  1944.  The  Commission’s  Chief  Engineer, 
F.  A.  Sager,  presented  evidence  on  the  value  of  gas  plant 
located  in  the  District  of  Columbia  utilized  in  furnishing 
gas  service  to  the  subsidiary  companies  of  the  Washing¬ 
ton  Gas  Light  Company  located  outside  of  and  adjacent  to 
the  District  of  Columbia.  Sager’s  evidence  was  utilized 
by  McElfresh  in  his  determination  of  the  rate  base  ap¬ 
plicable  to  the  District  of  Columbia.  The  evidence  indi¬ 
cated  that  the  net  amount  available  for  return  on  the  rate 
base  amounted  to  $1,988,000.67  after  adjustment  and  elinu- 
nation  of  revenues  and  operating  revenue  deductions  as¬ 
sociated  with  the  furnishing  of  gas  outside  the  District 
of  Columbia.  The  rate  base,  weighted,  amounted  to 
$32,315,841.86  including  working  capital  of  $1,346,178.49 
of  which  $685,431.57  covered  cash  working  capit^  and 
$660,746.92  material  and  supplies,  both  determined  in  ac¬ 
cordance  with  the  provisions  of  Ibe  sliding-scale  arrange¬ 
ment.  The  unw:eighted  rate  base  prior  to  allocation 
exclusive  of  woiidng  capital  amounted  to  $35,127,346.34  as 
of  June  30,  1944. 

The  net  amount  available  for  return,  namely, 
$1,988,000.67,  provided  a  return  of  6.1518%  on  the  rate 
base.  Such  a  return  under  the  provisions  of  Order  No. 
1458  would  not  necessitate  any  change  in  rates  for  gas 
service  for  the  rate  year  beginning  September  1,  1944.  In 
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this  proceeding  however  we  have  reconsidered  the  record 
in  Formal  Case  No.  334  and  in  view  of  the  decision  of  the 
District  Conrt  and  all  of  the  facts  of  record,  we  concluded 
that  a  basic  rate  of  return  of  6%  should  1^  used  in  the 
instant  proceeding. 

The  use  of  a  basic  rate  of  return  of  6%  in  conjunction 
with  the  results  of  operations  for  the  test  year  ended  June 
30,  1944,  indicates  a  return  of  $49,050.16  in  excess  of  the 
basic  return  ther:eby  providing  $24,525.08  for  a  reduction 
of  rates.  This  is  so  only  when  the  effect  of  a  reconsidera¬ 
tion  of  Formal  Case  No.  334  is  disregarded  entirely.  Wit¬ 
ness  McElfresh  pointed  out  that  if  the  exc^ess  of  $^,817.51 
over  the  allowed  return  for  the  test  year  ended  June  30, 

1943,  should  be  refunded  to  consumers  the  net  amount 
available  for  return  during  the  test  year  ended  June  30, 

1944,  would  be  reduced  by  approximately  $73,000  and  that 
such  a  reduction  would  result  in  a  return  of  5.9253%  or 
$24,131.10  less  than  the  basic  return  calculated  as  6%  (Ex¬ 
hibit  No.  3).  The  witness  also  pointed  out  that  the  re¬ 
tention  of  the  $87,817.51  in  a  reserve  for  future  rate  ad¬ 
justments  would  be  tantamount  to  an  actual  refund  inso¬ 
far  as  the  effect  upon  the  income  of  the  Company  is  con¬ 
cerned. 

Conclusions. 

It  appears  that  three  alternatives  exist  with  respect  to 
disposition  of  earnings  in  excess  of  the  allowed  return. 
First,  the  year  1943  can  be  disregarded  and  a  reduction 
in  rates  of  $24,525  effected  as  of  September  1,  1944.  Sec¬ 
ond,  the  $87,818  in  excess  of  the  allowed  return  during 
the  test  year  1943  as  recalculated  could  be  refunded  to 
consumers.  Third,  in  lieu  of  a  refund,  the  $87,818  could 
be  placed  in  a  separate  reserve  and  utilized  to  offset  any 
rate  increases  which  might  be  warranted  in  the  future 
or  for  any  other  purposes  the  Commission  might  find  de¬ 
sirable  in  th,e  public  interest. 

As  to  the  first  alternative,  the  amount  available  for  re¬ 
duction  of  rates  is  so  small  that  the  financial  benefit  to  in¬ 
dividual  consumers  would  be  insignificant.  Further,  by 
disregarding  the  test  year  1943  consumers  would  be  de- 
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prived  of,  and  the  Company  would  unduly  benefit  by,  all  the 
earnings  in  excess  of  the  allowed  return  during  the  test 
year  ended  June  30, 1943. 

While  the  second  alternative  would  provide  a  minor 
financial  benefit  to  the  individual  consumer  such  benefit 
would  be  considerably  dissipated  by  the  substantial  expense 
attached  to  making  such  refund,  in  that  such  expense  would 
have  to  be  reflected  in  operating  expens.e  during  the  test 
year  ending  June  30,  19^,  upon  which  rates  for  the  rate 
year  beginning  September  1,  1945,  would  be  predicated 
under  the  sliding-scale  arrangement. 

The  third  alternative  appears  to  be  the  most  satisfac¬ 
tory,  and  the  one  ultimately  most  favorable  to  consumers 
wi^out  being  inequitable  to  the  Company.  As  previously 
pointed  out  the  reservation  of  the  $87,818  in  excess  of  the 
allowed  return  for  the  test  year  ended  June  30, 1943,  would 
so  reduce  the  return  of  the  Company  during  the  test  year 
ended  June  30,  1944,  that  no  rate  change  can  be  effected 
for  the  rate  year  beginning  September  1,  1944. 

In  view  of  the  foregoing,  the  Commission  concludes 
and  finds  that  an  appropriately  captioned  “Eeserve*^ 
should  be  established  on  the  books  of  the  Company  for 
the  purpose  of  recording  therein  tfie  income  of  $87,818 
in  excess  of  the  allowed  return  during  the  test  year  ended 
June  30,  1943. 

By  reason  of  this  conclusion  the  Commission  further 
concludes  and  finds  that  the  rates  presently  being  charged 
for  gas  service,  that  is  the  rates  prescribe  by  Order  No. 
2401,  should  be  continued  in  effect  for  the  rate  year  be¬ 
ginning  September  1,  1944,  and  until  further  order  of  the 
Commission. 

An  appropriate  order  will  issue. 

A  True  Copy: 

By  the  Commission: 

E.  J.  Milligan, 

Cluef  Cleric,  ExectUwe  Secretary, 

August  31,  194A 
ehr 
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Public  Utilities  Commission  op  the  Disteict  of  Columbia 

Order  No.  2827 

P.  U.  C.  No.  3361,  Formal  Case  No.  334 

In  the  Matter  op  Rates,  Tolls,  Charges,  Tarijffs,  Rules, 
Regulations  and  Conditions  of  Service  of  the  Washing- 
ton  Gas  Light  Company. 

P.  U.  C.  No.  3382,  Formal  Case  No.  340 

In  the  Matter  op  Investigation  of  Rates,  Tolls,  Charges, 
Tariffs,  Rules,  Regulations  and  Conditions  of  Service  of 
the  Washington  Gas  Light  Company. 

August  31,  1944. 

In  accordance  with  the  opinion  rendered  in  this  pro¬ 
ceeding. 

It  Is  Ordered: 

Section  1.  That  the  rate  base  for  determining  rates  to 
be  charged  by  the  Washington  Gas  Light  Company  under 
the  sliding-scale  arrangement  (mod^ed  by  Section  2 
hereof)  for  th,e  twelve-month  period  beginning  September 
1,  1944,  be  $32,315,841.86  including  $1,3^5,178.49  for  work¬ 
ing  capital 

Section  2.  That  for  the  purposes  of  this  proceeding  Find¬ 
ing  1(b)  of  Order  No.  1458  dated  December  13,  1935  be 
waived  insofar  as  it  relates  to  the  use  of  a  primary  rate  of 
return  of  6%% ;  and  that  a  primary  rate  of  return  of  6% 
shall  be  used  in  the  determination  of  the  allowed  return 
for  the  test  years  ended  June  30, 1943  and  June  30, 1944. 

Section  3.  That  Section  4  of  Order  No.  2401  is  hereby 
rescinded. 

Section  4.  That  the  rates,  tolls,  and  charges  to  be 
charged  by  the  Washington  Gas  Light  Company  for  gas 
service  in  the  District  of  Colxunbia  shall  be  in  accordance 
with  the  rates,  toUs,  charges,  tariffs,  rules,  regulations 
and  conditions  of  service  set  forth  in  Order  No.  2401. 

Section  5.  That  an  appropriately  captioned  “Reserve” 
be  set  up  on  the  books  of  the  Washington  Gas  Light  Com- 
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panj  for  the  purpose  of  recording  therein  income  in  excess 
of  the  allowed  retnm  during  the  test  year  ended  June  30, 
1943,  in  the  amount  of  $87,817.51. 

Section  6.  That  within  thirty  days  after  the  effective 
date  of  this  order  a  copy  of  the  entry  creating  the  **  Re¬ 
serve^’  set  forth  in  Section  5  herein  be  submitted  to  the 
Commission  for  approval 

Section  7.  That  no  debits  shall  be  made  to  the  reserve 
set  forth  in  Section  5  herein  without  the  specific  and  direct 
approval  of  the  Public  Utilities  Commission. 

Section  8.  That  this  order  take  effect  immediately  and 
remain  in  full  force  and  effect  until  otherwise  ordered  by 
the  Commission. 

A  True  Copy: 

By  the  Commission: 

N.  H.  Hbtzel,  E.  J.  Milligan, 

Chief  Clerk.  Executive  Secretary. 

ehr 


PuBUc  Utilitibs  Commission  op  the  Disteict  of  Columbia 
P.  U.  C.  No.  3410,  Formal  Case  345.  Findings  and  Opinion 

In  the  Matter  of  Investigation  of  Bates,  Tolls,  Charges, 
Tariffs,  Buies,  Regulations  and  Conditions  of  Service 
of  the  Washington  Gas  Light  Company. 

August  29,  1945. 

Nature  of  Proceeding. 

This  proceeding  relates  to  the  annual  rate  determina¬ 
tion  in  accordance  with  the  provisions  of  the  sliding-scale 
arrangement  established  by  Order  No.  1458  under  date 
of  December  13,  1935,  and  the  basic  rate  of  return  to  be 
allowed  the  Washington  Gas  Light  Company  (hereinafter  - 
referred  to  as  the  ** Company ’0  on  its  property  used  and 
useful  for  the  convenience  of  the  public,  under  tiie  provi¬ 
sions  of  the  sliding-scale  arrangement.  Order  No.  2899 
dated  March  16,  1945,  instituted  the  investigation  of  the 
abovementioned  matters.  Notice  of  hearing  was  issued 
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on  August  9,  1945,  and  hearing  was  held  on  August  20, 
1945. 

Betum  Earned. 

The  results  of  the  investigation  conducted  by  the  Com¬ 
mission's  Accounting  Bureau  were  presented  by  the  Com¬ 
mission’s  Executive  Accountant  and  Auditor,  V.  A.  Mo- 
Elf  resh,  and  the  results  of  the  Commission’s  Engineering 
Bureau’s  investigation  dealing  with  the  allocation  of  prop¬ 
erty  were  presented  by  the  Commission’s  Chief  Engineer, 
F.  A.  Sager.  The  results  of  the  Company’s  study  of  op¬ 
erations  were  presented  by  its  Comptroller,  0.  H.  Eitenour, 
in  accordance  with  the  terms  of  the  sliding-scale  arrange¬ 
ment,  the  studies  of  all  three  witnesses  were  predicated  on 
the  results  of  operations  during  the  test  year  ended  June 
30,  1945. 

McElfresh  testified  that  the  net  amount  available  for 
return  from  the  operations  of  the  Company  in  the  Dis¬ 
trict  of  Columbia  during  the  test  year  was  $1,859,013.11, 
or  a  return  of  5.6969%  on  a  weighted  rate  base  of 
$32,631,809.13.  The  rate  base,  he  testified,  was  developed 
in  accordance  with  the  provisions  of  the  sliding-scale  ar¬ 
rangement  and  reflected  the  elimination  of  $4,066,970.90 
covering  the  estimated  cost  of  property  determined  by 
Sager  to  be  devoted  to  furnishing  gas  to  the  subsidiaries 
of  the  Company  located  outside  of  the  District  of  Co¬ 
lumbia.  Eitenour  testified  that  the  net  amount  available 
for  return  was  $1,858,315.00,  or  a  return  of  5.6948%  on  a 
rate  base  of  $32,^1,OT.00.  He  explained  that  the  small 
differences  between  his  figures  and  the  figures  presented 
by  McElfresh  were  due  to  the  inclusion  by  him  in  operat¬ 
ing  revenue  deductions  of  some  six  hundred  dollars  con¬ 
tributed  by  the  Company  to  the  Greater  National  Capital 
Committee,  which  McElfresh  had  excluded  in  line  with 
previous  decisions  of  the  Commission  on  similar  payments 
in  the  past  No  evidence  was  presented  which  would 
justify  the  Commission  reversing  its  position  with  respect 
to  this  matter. 

The  Commission  finds  that  the  net  amount  available  for 
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return  during  the  test  year  ended  June  30,  1945,  is 
$1,859,013.11;  that  the  weighted  rate  base  for  the  same 
period  is  $32,631,809.13,  including  $1,330,887.57  for  work¬ 
ing  capital;  and  that  the  rate  of  return  earned  is  5.6969%. 

Bate  of  Eetum. 

As  hereinabove  stated,  the  Commission  ordered  an  in¬ 
vestigation  of  the  primary  rate  of  return  to  be  allowed  to 
the  Company  under  the  sliding-scale  arrangement.  Order 
No.  1458  provides  a  primary  rate  of  6%%.  In  Order  No. 
2827  the  Commission  fixed  the  primary  rate  of  return  at 
6%  for  the  test  years  ended  June  30, 1943,  and  1944. 

In  the  present  proceeding  McElfresh  testified  that,  in 
his  opinion,  a  primary  rate  of  return  of  6%  would  provide 
an  adequate  return  on  the  common  stock  equity  invested 
in  the  rate  base,  after  providing  for  the  annual  cost  of 
long  term  debt  and  dividends  on  preferred  stock.  He 
pointed  out  that  the  return  earned  on  the  common  stock 
equity  invested  in  the  rate  base  during  the  test  year  ended 
June  30,  1945,  amounted  to  9.519%  and  that  a  6%  return 
on  the  rate  base  would  provide  something  more  than  9^% 
on  the  common  stock  equity.  In  support  of  his  conclusion, 
he  referred  to  his  studies  of  earnings  price  ratios  and 
dividend  price  ratios  of  the  common  stock  of  six  operating 
gas  utilities,  including  the  Washington  Gas  Light  Company. 
Neither  his  conclusions  nor  his  support  therefor  were 
challenged  by  the  Company.  He  further  testified  that,  in 
his  opinion,  a  primary  rate  of  return  of  6%  should  remain 
in  effect  until  further  order  of  this  Commission,  so  that 
it  would  not  again  be  necessary  to  review  this  question  in 
the  immediate  future  unless  changed  conditions  indicated 
that  such  a  review  is  warranted.  The  Company  did  not 
present  any  evidence  on  the  question  of  rate  of  return. 

Aifter  consideration  of  the  record  in  this  proceeding  and 
other  pertinent  factors  having  a  bearing  thereon  the  Com¬ 
mission  finds  that  a  primary  rate  of  return  of  6%  to  be 
applied  in  conjunction  with  the  sliding-scale  arrangement 
is  fair  and  reasonable  and  is  sufficient  to  maintain  the 
financial  integrity  of  the  Company. 
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Determination  of  Amount  Available  for  Increase  in  Bates. 

The  sliding-scale  arrangement  presently  provides  that 
when  the  return  earned  is  less  than  the  primary  rate  of 
return  but  is  in  excess  of  a  rate  which  is  one-half  of  1% 
below  the  primary  rate  of  return  for  two  consecutive  years, 
the  entire  deficiency  shall  be  used  for  an  increase  in  rates. 
McElfresh  recommended  that  this  provision  be  modified 
by  reducing  this  spread  from  one-half  of  1%  to  one-quarter 
of  1%.  Bitenour  opposed  such  a  modification. 

The  return  earned  by  the  Company  during  the  current 
test  year  was  $98,895.44  less  than  a  return  of  6%  on  the 
rate  base.  If  McElfresh ’s  recommendation  is  adopted,  only 
three-fourths  of  this  amount,  or  $74471.58  will  be  avail¬ 
able  for  a  rate  increase.  If  no  change  is  made  in  the 
present  provisions  of  the  sliding-scale  arrangement,  the 
entire  $98,895.44  becomes  available  for  a  rate  increase. 
The  Commission  believes  that  a  change  in  the  provisions 
of  the  sliding-scale  arrangement  dealh^  with  rate  adjust¬ 
ments  should  be  deferred  until  such  time  as  a  review  of 
the  entire  arrangement  is  made,  a  matter  now  being  given 
serious  consideration  by  the  Commission. 

Conclusions. 

The  Commission  finds  that  the  amount  available  for  in¬ 
crease  in  rates  during  the  rate  year  beginning  September 
1,  1945,  is  $98,895.44.  The  Commission  further  finds  that 
the  $87,817.51  now  recorded  on  the  books  of  the  Company 
in  “Beserve  for  Contingencies”  in  accordance  with  Section 
5  of  Order  No.  2827  should  be  used  for  the  purpose  of 
offsetting  the  rate  increase  found  necessary.  This  means 
that  there  still  remains  $11,077.93  available  for  rate  in¬ 
crease.  The  Commission  finds  that  this  amount  is  too 
small  to  absorb  in  new  rate  sdiedules,  and  that  it  should 
be  carried  over  for  future  use;  therefore  no  changes  in 
rates  will  be  necessary  for  the  rate  year  beginning  Septem¬ 
ber  1,  1945. 

On  August  22, 1945,  this  Commission  by  Order  No.  2943, 
removed  certain  restiictions  upon  the  use  of  gas  for  space 
heating  purposes.  The  sdiedules  of  rates,  rules  and  con- 
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ditions  of  service  prescribed  in  tbe  order  herein  'wOl  give 
effect  to  the  removal  of  snch  restrictions. 

An  appropriate  order  will  issue. 

By  the  Commission: 

N.  H.  HBizEii, 

Acting  ExecvUve  8ecreta/ry, 

PxTBLic  Utilities  Commission  or  the  Distbict  of  Columbia 

Order  No.  2944 

P.  U.  C.  No.  3410,  Formal  Case  345 

In  the  Matteb  of  Investigation  of  Bates,  Tolls,  Charges, 

Tariffs,  Rules,  Regulations  and  Conditions  of  Service 

of  the  Washington  Gas  Light  Company. 

August  29,  1945. 

In  accordance  with  the  opinion  rendered  in  this  proceed- 
It  Is  Obdebed: 

Section  1.  That  the  rate  base  for  determining  rates  to 
be  diarged  by  the  Washington  Gas  Light  Company  under 
the  sli<^g-scale  arrangement  (as  mo^ed  by  Section  2 
hereof)  for  the  twelve-month  period  beginning  September 
1,  1945,  be  $32,631,809.13  including  $1,330,887.57  for  work¬ 
ing  capital 

Section  2.  That  the  primary  rate  of  return  of  6%% 
established  by  Order  No.  1458  be  and  it  is  hereby  reduced 
to  6%  until  further  order  of  the  Commission. 

Section  3.  That  the  amount  of  $87,817.51  now  recorded 
on  the  books  of  the  Company  in  “Reserve  for  Contin¬ 
gencies”  in  accordance  with  Section  5  of  Order  No.  2827 
be  transferred  from  said  reserve  to  earned  surplus;  pro¬ 
vided,  however,  that  the  said  $87,817.51  shall  be  considered 
for  regulatory  purposes  as  additional  non-recurring  oper¬ 
ating  revenue  to  Company  during  the  rate  year  be¬ 
ginning  September  1,  1945. 

Section  4.  That  the  rates,  tolls  and  charges  to  be 
charged  by  the  Washington  Gas  Light  Company  for  gas 
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service  in  the  District  of  Columbia  shall  be  in  accordance 
■with  the  following  rates,  tolls,  charges,  roles,  regulations 
and  conditions  of  service: 


Section  5.  That  this  order  take  effect  on  September  1, 
1945,  and  remain  in  full  force  and  effect  until  otherwise 
ordered  by  the  Commission. 

A  True  Copy: 

By  the  Commission: 

N.  H.  HKT:mL,  N.  H.  Hetzel, 

Chief  Cleric,  Acting  Executive  Secretary, 
AD 


PxTBiJo  Utilities  Commission  of  the  Distbict  of  Columbia. 

P.  U.  C.  No.  3437  Formal  Case  No.  352,  Findings  and 

Opinion 

In  the  Mattee  of  Investigation  of  Bates,  Tolls,  Charges, 
Tariffs,  Buies,  Begulations  and  Conditions  of  Service 
of  the  Washington  Gas  Light  Company. 

October  29,  1946. 

Nature  of  Proceeding 

This  proceeding  relates  to  the  annual  determination  of 
the  rates  of  the  Washington  Gkis  Light  Company  (herein¬ 
after  referred  to  as  the  Company)  in  accordi^ce  with  the 
provisions  of  the  sliding-sc^e  arrangement  established 
by  Order  No.  1458  xmder  date  of  December  13,  1935,  as 
modified  by  Order  No.  2944.^ 

On  June  12,  1946,  the  Commission  issued  its  Order  No. 
3048,  covering  the  usual  annual  investigation  under  the 
provisions  of  the  sliding-scale  arrangement.  Notice  of 
hearing  was  issued  under  date  of  August  28,  1946,  and 
hearing  was  held  on  September  13,  1946.  The  United 


^  Order  No.  2944  redneed  the  primary  rate  of  retom  of  established 
by  Order  No.  1458  to  6%  until  farther  order  of  the  Commission. 
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States  of  America,  through  the  Procnrement  Division  of 
the  Treasury  Department,  was  granted  leave  to  intervene 
in  this  proceeding. 

The  re^nlts  of  the  investigation  conducted  by  the  Com- 
mi§sioirs  staff  were  present^  by  the  Commission’s  Execn- 
Accountant  and  Auditor,  V.  A.  McElfresh,  and  by 
the  Commission’s  Chief  Engineer,  F.  A.  Sager.  Sager 
presented  a  study  of  the  cost  of  property  used  in  render¬ 
ing  gas  service  within  the  District  of  Columbia  for  the 
test  year  ended  June  30,  1946,  which  study  was  utilized 
by  McElfresh  in  his  presentation  of  return  earned  from 
operations  within  the  District  of  Columbia  on  the  property 
used  in  rendering  service. 

0.  H.  Bitenour,  Comptroller  of  the  Company,  presented 
the  Company’s  stody  of  operations  under  the  sliding-scale 
arrangement. 

J.  C.  McCarraghy,  President  of  the  Washington  Board 
of  Trade,  testified  with  respect  to  the  purx>oses  for  whidi 
the  Greater  National  Capit^  Committ^  of  that  organiza¬ 
tion  was  created,  and  the  functions  and  activities  of  that 
Committee. 

Betum  Earned 

The  Commission  witness  testified  that  the  return  earned 
by  the  Company  on  its  District  of  Columbia  operations 
during  the  test  year  ended  June  30,  1946,  amounted  to 
$2,027,066.11,  or  6.1437%  on  a  weighted  rate  base  of 
$32,994,281.44. 

ihie  return  earned  includes  the  amount  of  $73,181.26, 
whidi  represents  10/12ths  of  $87,817.51,  the  lati^r  figure 
being  the  amount  which  the  Commission  found  (Order  No. 
2827)  to  have  been  earned  in  excess  of  the  allowed  return 
for  ^e  test  year  ended  June  30,  1943.  The  Commission 
had  ordered  that  this  excess  be  recorded  in  a  reserve  ac¬ 
count  to  be  utilized  to  offset  any  rate  increases  which  mig^t 
be  warranted  in  Ihe  future  or  for  any  other  purposes  the 
Commission  might  find  desirable  in  the  public  interest. 
Subsequently  (Order  No.  2944),  the  Commission  found 
that  the  return  earned  during  the  test  year  ended  June 
30,  1944,  was  $98,895.44  less  than  the  allowed  return,  and 
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that  this  amount  was  available  for  a  rate  increase.  The 
Commission  also  fonnd  that  the  reserved  amonnt  of  $87,- 
'  817.51  shonld  be  nsed  for  the  purpose  of  offsetting  the  rate 
increase  found  necessary,  and  that  the  said  $87,817.51  should 
be  considered  for  regulatory  purposes  as  additional  non¬ 
recurring  operating  revenue  to  the  Company  during  the 
rate  year  beginning  September  1,  1945. 

Testimony  submitted  by  the  Company  witness  indicated 
the  return  earned,  calculated  pursuant  to  the  provisions 
'  of  the  sliding-scale  arrangement,  was  substantially  the 
same  amount  arrived  at  by  the  Commission  witness.  The 
principal  difference  was  caused  by  the  exclusion  from  op¬ 
erating  expenses,  by  the  Commission  witness,  of  $697  cover¬ 
ing  payment  by  ffie  Company  to  the  Greater  National  Capi¬ 
tal  Committee.  This  item  will  be  discussed  more  fully 
hereinafter. 

I  The  Company  witness  also  presented  testimony  designed 
to  show  that,  if  certain  non-recurring  items  were  excluded 
from  the  calculations  made  pursuant  to  the  terms  of  the 
'  sliding-scale  arrangement,  such  as  the  $73,000  adjustment 
referred  to  above,  and  a  tax  saving  of  $2^,592  due  to  long¬ 
term  debt  refunding  by  the  Company  in  1945,  the  rate  of 
return  earned  by  the  Comi)any  would  be  only  5.24%. 

Payments  to  Greater  National  Capital  Committee 

Payments  to  the  Greater  National  Capital  Committee 
of  the  Washington  Board  of  Trade  have  been  a  point  of 
issue  between  the  Commission  and  utilities  in  the  District 
of  Columbia  since  1940.  The  amount  involved  in  this 
proceeding  is  of  minor  importance,  but  the  Commission 
believes  that  the  evidence  introduced  in  this  case  warrants 
a  reconsideration  of  prior  demsions  affecting  similar  items. 

The  Commission  has  consistently  held  that  payments  to 
the  Greater  National  Capital  Committee  of  the  Washing¬ 
ton  Board  of  Trade  constituted  a  donation  to  a  worthy  civic 
activity.  When  first  presented  to  the  Commission,  no 
evidence  was  introduced  to  substantiate  the  claim  that  such 
payments  should  be  considered  as  allow«d>le  operating  ex¬ 
penses  for  rate-making  purposes.  It  was  not  until  1942 
that  the  Company  introduced  evidence  designed  to  prove 
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that  such  expenditores  resulted  in  benefits  to  the  Company 
and  its  consumers.  At  that  time,  however,  wartime  activi¬ 
ties  had  cansed  snch  an  infiox  of  visitors  to  the  Nation’s 
Capital  that  it  was  clearly  nnneoessary  to  snbscribe  to 
an  effort  to  attract  additional  visitors  to  this  City. 

The  present  record  contains  snbstantial  and  convincing 
evidence  that,  with  a  return  to  peacetime  conditions,  pay¬ 
ments  to  support  the  work  of  the  Greater  National  Capital 
Committee  will  result  in  definite  benefits  to  the  utilities 
operating  within  the  District  of  Columbia.  Therefore,  the 
Commission  is  of  the  opinion  that  reasonable  payments 
of  this  nature  constitute  a  sales  promotion  expense  and 
should  be  considered  as  deductible  expenses  for  rate¬ 
making  purposes. 

Amount  Available  for  Decrease  in  Bates 

Giving  effect  to  the  restoration  of  the  payment  to  the 
Greater  National  Capital  Committee  to  operating  ex¬ 
penses,  the  amount  available  for  reduction  of  rates  for 
the  rate  year  beginning  September  1,  1946,  is  $23,354.23 
of  the  excess  of  a  6%  return  on  the  rate  base  of 
$^,994,351.10).  From  amount,  however,  must  be 
deduct^  a  deficiency  in  the  return  earned  during  the  test 
year  ended  June  30,  1945,  which  was  not  reflect^  in  in¬ 
creased  rate  schedules  during  the  rate  year  beginning 
September  1,  1945,  by  reason  of  its  size.  Deducting  this 
amount  from  the  amount  available  for  this  test  year  would 
leave  an  amount  of  $12,276.30  available  for  reaction  in 
rates  during  the  test  year  beginning  September  1,  1946. 

Conclusions 

The  Commission  finds  that  the  amount  of  $12,276.^  is 
too  small  to  absorb  in  new  rate  schedules.  Therefore,  this 
amount  will  be  held  for  future  disposition  for  rate-making 
purposes.  The  rate  schedules  prescribed  by  Order  No. 
2944  will  remain  in  effect  until  further  order. 

An  appropriate  order  will  issue. 

By  the  Commission  (Commissioner  Lauderdale  did  not 
participate  in  this  decision) :  A  True  Copy: 

£.  J.  MnJiTOATT, 
Executive  Secretary, 
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Order  No.  3106 

P.  TJ.  C.  No.  3437,  Formal  Case  No.  352 

In  the  Matter  of  Investigation  of  Bates,  Tolls,  Charges, 
Tariffs,  Bales,  Begnlations  and  Conditions  of  Service 
of  the  Washington  Gas  Light  Company. 

October  29,  1946. 

In  accordance  mth  the  opinion  rendered  in  this  pro¬ 
ceeding. 

It  Is  Ordered: 

Section  1.  That  the  rate  base  for  determining  rates  to 
be  charged  by  the  Washington  Gas  Light  Company  under 
the  sliding-scale  arrangement  established  by  Order  No. 
1458,  as  modified  by  Seikion  2  of  Order  No.  2944,  for  the 
twelve-month  period  beginning  September  1,  1946,  be 
$32,99^351.10,  including  $1,363,917.01  for  working  capital. 

Section  2.  That  the  rates,  tolls,  dbiarges,  mles,  regula¬ 
tions,  and  conditions  of  service  prescribed  in  Section  4  of 
Order  No.  2944  be,  and  they  are  hereby,  continued  in  effect 
from  September  1,  1946,  until  further  order  of  the  Com¬ 
mission. 

By  the  Commission  (Chairman  Flanagan  and  Clommis- 
sioner  Young) : 

A  True  Copy: 

N.  H.  Hetzbl,  E.  J.  Mujjgan, 

Chief  Cl^h,  Executive  Secr^ary, 

ADI 


PuBUo  Utilities  Commission  op  the  District  op  Columbia 

Order  No.  3271 

P.  U.  C.  No.  3461,  Formal  Case  No.  368 

In  the  Matter  op  Investigation  of  Bates,  Tolls,  Charges, 
Buies,  Begulations  and  Conditions  of  Service  of  the 
Washington  Gas  Light  Company. 

October  24  1947. 

Nature  of  Proceeding. 

This  proceeding  relates  to  the  annual  investigation  of 
the  operations  of  the  Washington  Gas  Light  Company  un- 
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der  the  provisions  of  the  sliding-scale  arrangement  estab¬ 
lished  by  Order  No.  1458  as  modified  by  Oi^r  No.  2944^ 
The  order  of  investigation  (Order  No.  3207  issued  July 
11, 1947)  also  directed  that  the  investigation  be  made  **in 
the  light  of  changed  conditions  resulting  from  the  change¬ 
over  from  mixed  to  natural  gas  authorized  by  Order  No. 
3155”.  After  proper  notice,  hearing  was  hdd  on  October 
16,  1947. 

The  United  States  of  America,  through  the  Treasury 
Department’s  Bureau  of  Federal  Supply,  fixed  a  petition 
for  and  was  granted  leave  to  intervene.  The  Federation 
of  Citizens’  Associations  was  represented  by  the  Vice 
Chairman  of  its  Public  Utility  Committee,  John  K.  Con- 
naughton. 

Testimony  for  the  Commission  was  presented  1^  its 
Executive  Accountant  and  Auditor,  Y.  A.  McElf resh,  and 
its  Chief  Engineer,  F.  A.  Sager.  No  evidence  was  pre¬ 
sented  by  the  Comx>any  nor  did  the  Company  or  any  other 
party  to  the  proceeding  cross  examine  the  Commistion’s 
witnesses. 

Betum  Earned. 

The  record  shows  that  the  return  of  $1,827,647.04  earned 
by  the  Company  from  its  gas  operations  in  ^e  District  of 
Columbia  during  the  test  year  ended  June  30,  1947,  pro¬ 
vided  a  return  of  5.4%  on  the  rate  base  of  $33,845,^3.34. 
This  return  was  $203,076.56  less  than  the  allowed  return 
at  the  basic  rate  of  6%.  Under  the  provisions  of  the  slid¬ 
ing-scale  arrangement  for  the  establishment  of  rates  of 
this  Company,  &ee-fourths  of  this  defiden<^  in  return  or 
$15^307.42,  less  an  amount  of  $12,276.30  available  but  not 
utili^  for  rate  reductions  during  the  rate  year  beginning 
September  1,  1946,  was  available  for  an  increase  in  rates. 
The  Commission’s  witness  recommended  that,  by  reason 
of  the  fact  that  the  test  year  under  review  was  abnormal 
because  of  the  change  in  the  operations  of  the  Company 
from  the  manufacture  and  sale  of  mixed  gas  to  the  jHizchase 
and  sale  of  strai^t  natural  gas,  a  rate  increase  should 
not  be  authorized  at  this  time^ 

While  the  Company  presented  no  testimony,  it  likewise 
expressed  the  view-  (in  a  letter  addressed  to  tiie  Commis- 
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sion  and  signed  by  its  President)  that  even  thongh  the  ap> 
plication  of  the  sUding-soale  formula  indicated  an  increase 
in  rates  was  warranted,  the  Company  was  reluctant  to  put 
snch  an  increase  into  effect  at  this  time.  The  Company 
also  pointed  ont  that  farther  operating  experience  wilb 
natni^  gas  would  be  necessary  to  indicate  a  probable  trend 
of  earnings  resulting  from  the  substantial  change  in  the 
business  of  the  Company. 

Modification  or  Abandonment  of  the  Sliding-Scale  Ar¬ 
rangement 

Both  Commission  witnesses  testified  as  to  the  difficul¬ 
ties  encountered  in  the  allocation'  of  the  rate  base  and 
operating  revenue  deductions  between  the  District  and 
surrounding  territories  served  by  the  Company’s  subsidi¬ 
aries  during  the  past  test  year  while  Ibe  transition  from 
mixed  to  natural  gas  was  in  progress.  These  witnesses 
also  explained  that  substantial  changes  in  the  allocation 
procedure  would  be  necessary  to  a^pt  the  present  ar¬ 
rangement  to  the  regulation  of  natural  gas  rates.  Com¬ 
mission  witness  McElfresh  also  expressed  the  opinion  that 
certain  other  modifications  of  the  existing  arrangement, 
not  directly  necessary  by  reason  of  the  change-over  to  nat¬ 
ural  gas,  were  highly  desirable.  The  Company,  in  the 
letter  heretofore  referred  to,  after  reviewing  the  change 
in  operating  conditions  resulting  from  the  change-over  to 
straight  natural  gas,  expressed  the  view  that  the  present 
arrangement  does  not  meet  the  operating  conditions  of  the 
Company  as  a  distributor  of  straight  natural  gas  and  should 
therefore  be  terminated  rather  than  modified.  Notice  of 
its  intention  to  terminate  the  sliding-scale  arrangement 
pursuant  to  the  provisions  of  Commission  Order  No.  1458 
was  contained  in  the  Company’s  letter.  The  Company, 
however,  expressed  its  wilHngness  to  consider  a  similar 
arrangement  for  future  operations. 

Condusion. 

The  Commission  is  wholly  in  accord  with  the  view  that 
it  would  be  inappropriate  to  increase  the  rates  charged 
for  gas  service  witl^  the  District  of  Columbia  on  the 
basis  of  the  operating  experience  of  the  past  test  year. 
Beliable  data  on  the  r^ults  of  operations  after  the  change- 
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over  to  straight  natural  gas  has  been  completed  Txrill  not 
be  available  until  at  least  a  year  has  elaps^  In  view  of 
all  the  facts  of  record  the  Commission  condudes  and  finds 
that  the  rates  presently  charged  for  gas  service  in  the 
District  of  Columbia  should  continue  in  effect  until  fur¬ 
ther  order. 

The  Commission  for  some  time  has  been  of  the  opinion 
that  substantial  modifications  in  the  existing  arrangement 
were  not  only  desirable  but  necessary.  Two  factors  have 
delayed  an  investigation  of  this  matter:  firsts  and  most  im¬ 
portant,  was  the  litigation  of  Order  Ko.  2796  whidi  modi¬ 
fied  the  sliding-scale  arrangexnent  in  effect  with  the  Po¬ 
tomac  Electric  Power  Company.  This  litigation  was  ter¬ 
minated  a  comparatively  short  time  ago.  The  reason  for 
further  delay  after  the  termination  of  this  litigation  was 
the  change-over  from  mixed  to  natural  gas.  The  Commis¬ 
sion  believes  that  cozisideration  of  the  establishment  of 
any  new  sliding-scale  arrangement  should  be  deferred  until 
the  Company  has  obtained  further  operating  experience 
with  the  purchase  and  sale  of  straight  natural  gas.  Ter¬ 
mination  of  the  sliding-scale  arrangement  does  not  pre¬ 
dude  the  continued  regulation  of  rates  for  gas  service. 
The  Commission  has  not  only  the  power  but  the  duty  to 
see  that  the  rates  charged  for  utility  service  are  fair  and 
reasonable  at  all  times.  In  view  of  the  foregoing  conclu¬ 
sions. 

It  Is  Obdebed: 

‘  Section  1.  That  the  therm  rates,  tolls,  and  charges  to 
be  charged  by  the  Washington  G-as  Light  Company  for 
gas  service  in  the  District  of  Columbia  prescribe  hy 
Order  No.  3155  dated  March  6,  1947,  shdl  remain  in 
effect  until  further  order  of  the  Commission. 

Section  2.  That  Order  No.  1458  as  modified  by  Order 
No.  2944  be  and  it  is  hereby  vacated. 

A  True  Copy: 

By  the  Commission: 

N.  H.  Hgrzig^  K  J.  MnuoAir, 

Chief  Clerk.  Executive  Secretary.  , 


JB 
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Public  Utiuiies  Commission  of  the  Disibiot  of  Columbia. 

Order  No.  3355 
P.  U.  C.  No.  3197/1 

hf  the  Matter  of  Unifonn  Classification  of  Accounts  for 
Gas  Utilities. 

April  15,  1948. 

Amended  Order  No.  1846  and  Cancelling  Order  No.  1923 
On  January  11,  1940,  the  Commission  issued  its  Order 
No.  1846  (subsequently  modified  in  part  by  Order  No. 
1923)  prescribing,  with  certain  modifications,  the  Uniform 
System  of  Accounts  for  Natural  Gas  Comx)anies  promul¬ 
gated  by  the  Federal  Power  Commission.  Among  the 
modifications  contained  in  the  said  order  were  certain  pro¬ 
visions  relating  to  the  accounting  treatment  of  depredar 
tion  by  reason  of  the  existence  of  the  sliding-scale  arrange¬ 
ment  provided  for  Order  No.  1458. 

By  reason  of  the  abandonment  of  the  said  sliding-scale 
arrangement  by  Order  No.  3271  the  aforesaid  modifications 
are  no  longer  necessary  or  appropriate.  The  cancellation 
of  the  modifications  pertaining  to  the  accounting  treatment 
of  depreciation  will  require  compliance  with  the  provisions 
of  the  above  referred  to  Uniform  System  of  Accounts  for 
Natural  Gas  Companies  insofar  as  depreciation  account¬ 
ing  is  concerned.  Therefore, 

It  Is  Obbebed: 

That  effective  January  1,  1948»  subparagraph  b  of  Seo- 
tion  1  of  Order  No.  1846  and  subparagraph  c  of  Order  No. 
1846,  as  amended  by  Order  No.  1923,  be  and  the  same  are 
hereby  cancelled. 

A  True  Copy: 

By  the  Commission: 

N.  H.  Hbtzrl,  E.  J.  Milligan, 

Chief  Clerk.  Executive  Secretary. 

epb 


707 

Public  Utiijiiies  CoicMissioir  of  the  Distsiot  of  Columbia. 

t  ■ 

Order  No.  3504 

P.  TJ.  C.  No.  3436,  Formal  Case  No.  361,  and  IJ.  TJ*  C; 

No.  3436/4 

Is  THE  Mattes  of  Investigation  of  Bates,  ToUs,  Charges, 
Bales,  Begnlations  and  Conditions  of  Service  of.&e 
Washikgton  Gas  Light  Ccmfahy. 

Febmary  23,  1049. 

Amending  Order  No.  3155  and  Vacating  Orders  Nos.  3327 

and  3344  ' 

On  Febmary  26,  1948,  the  Washington  Gas  Li^  Com> 
pany  (the  Company)  requested  this  Commission  to  ap¬ 
prove  an  amendment  to  the  General  Service  Provimons 
of  Order  No.  3155  so  as  to  limit  the  use  of  gas  for  certain 
puiposes  due  to  an  emergeni^  situation  caused  by  short¬ 
ages  and  continued  hi^  prices  of  other  fuels  for  space 
heating  and  steam  generation.  At  that  time^  the  Com¬ 
pany  ^vised  the  Commission  that  as  soon  as  conditions 
improved  to  the  extent  that  the  limitation  mi^^  be  re¬ 
scinded  or  modified,  it  would  so  advise  the  CJommission. 
The  Commission  is  now  in  receipt  of  a  letter  from  the 
Company  dated  February  21, 1949,  in  whidi  the  Company 
advises  that  the  shortage  of  natural  gas  and  other  fuels 
in  the  area  has  been  relieved  substantially  and  that  be¬ 
cause  of  assurances  received  from  its  supplier  it  believes 
it  will  be  able  to  furnish  gas  for  heating  purposes  in  the 
winter  of  1949-1950  without  limitation.  Accordmg^y,  it 
believes  the  limitation  imi>osed  by  Orders  Nos.  33^  and 
3344  can  be  terminated  as  of  February  25, 1949. 

However,  the  Company  advises  the  ^mmission  that 
because  there  is  not  an  unlimited  supply  of  gas  available, 
it  will  be  necessary  for  it  to  ke^  dosefy  informed  of  the 
growth  in  its  peak-load  requirements,  and  says  this  can 
be  done  if  it  is  notified  currently  of,  all  .installations  of 
new  gas  space  heating  equipment  to  replace  or  supple¬ 
ment  equipment  using  other  fuds..  Accordingly,  the  C^- 
pany  proposes  a  medication  of  the  General  l^rvice  Pro- 
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visions  requiring  the  registration  of  all  space  heating 
equipment  installed  after  February  25,  1949,  to  replace 
or  supplement  equipment  using  other  fuels. 

In  view  of  the  foregoing,  the  Company  requests  that  it 
be  authorized  to  discontinue  the  emergency  limitations  on 
the  use  of  gas  set  forth  in  Paragraph  14  of  the  General 
Service  Provisions  provided  for  by  Order  No.  3327  and 
to  adopt  a  provision  requiring  the  registration  with  the 
Company  of  installations  of  space  heating  equipment  to 
replace  or  supplement  equipment  using  other  fuels. 

The  Commission  finds  that  the  emergency  limitation 
should  be  discontinued  and  that  the  requirement  for  reg¬ 
istration  of  replacement  of  space  heating  equipment  for 
equipment  using  other  fuels  is  reasonable  and  in  the  public 
interest  It  is  therefore. 


Obdsbed: 

Section  1.  That  Orders  Nos.  3327  and  3344  be,  and  they 
are  hereby,  vacated. 

Section  2.  That  the  General  Service  Provisions  of  Order 
No.  3155  be,  and  they  are  hereby,  amended  by  adding 
thereto  the  following  new  paragraph: 

**14.  Bsoisibation  of  Space  Hbatdtg  Eoxtipment 
**To  assist  the  company  in  anticipating  future  peak¬ 
load  requirements,  aU  installations  of  gas-fired  space 
heating  equipment  made  after  February  25,  1949,  to 
replace  or  supplement  space  heating  equipment  using 
other  fuel,  sh^l  be  registered  with  the  company  within 
five  days  after  such  installation.  Unless  so  registered, 
the  company  shall  not  be  obligated  to  supply  gas  to 
such  equipment” 

Section  3.  That  this  order  take  effect  immediately. 


A  True  Copy: 


jb 


N.  H.  Hbtzel, 
CUef  Cleric. 

•  •  • 


By  the  Commission: 

£.  J.  MnxiOAK, 
Execviive  Secretary. 

•  •  • 
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PUBUO  TJtILITXES  OoMlOSSIOir  of  the  DiSTBIOT  of  CoiiOBfBLL 

Order  No.  3554 

P.  U.  0.  No.  2424/17,  Formal  Case  No.  388 

hn  THE  Matteb  of  Application  of  the  Washutotok  Gas 
Light  Company  for  a  certifcate  of  authority  to  issue  and 
sell  $2,000,000  principal  amount  of  Refunding  Mortgage 
Bon^,  3%  Series  due  1974. 

June  30,  1949. 

Nature  of  Application 

The  Washington  Gas  Light  Company  (the  Company)  on 
June  17,  1949,  filed  an  application  for  a  certificate  of  au¬ 
thority  to  issue  and  seU  $2,000,000  aggregate  prindpal 
amount  of  its  refunding  mortgage  bon<£,  3%  series  due 
1974,  and  to  execute  and  deliver  a  supplemental  indenture 
to  be  dated  as  of  July  1,  1949,  supplemental  to  its  Mort¬ 
gage  and  Deed  of  Trust  dated  January  1,  1933.  The  sup¬ 
plemental  indenture  is  for  the  purpose  of  creating  and 
defining  the  terms  and  provisions  of  the  aforesaid  issue 
of  Refunding  Mortgage  Bonds  and  amending  the  said 
Mortgage  and  Deed  of  Trust. 

After  apropriate  notice,  a  public  hearing  was  held  on 
June  29, 1949.  Testimony  was  presented  for  the  Company 
by  its  "Vice  President  and  Treasurer,  R.  C.  Owers,  and  for 
the  Commission  by  its  Executive  Accountant  and  Audi¬ 
tor,  V.  A.  McElfresh.  No  appearances  were  entered  other 
than  those  of  Counsel  for  ^e  Company,  Counsel  for  the 
Commission  and  People’s  Counsel 
Terms  and  Conditions  of  Proposed  Issue 
The  record  shows  that  the  Company  proposes  to  issue 
and  sell  $2,000,000  principal  amount  of  Refunding  Mort¬ 
gage  Bonds,  3%  series  due  1974  to  two  purchasers,  namely, 
Bfmkers  Trust  Company,  as  Trustee  of  various  pension 
trusts,  and  Aetna  Life  l^urance  Company,  who  have  con¬ 
tracted  to  buy  $1,000,000  of  the  bonds  each,  at  a  price  of 
101.77%  of  their  principal  amount  This  price  will  yield 
the  purchasers  2.90%  -per  anniun. 

The  Company  estimates  that  exp^es  incident  to  the 
proposed  issue  and  sale  of  new  bonds  will  aggregate 
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$20,500,  inclnding  a  commission  of  $5,000  x>&7a>ble  to  the 
i  First  Boston  Corporation  for  negotiating  lie  transaction. 
TPhe  cost  of  the  proposed  bond  issne  to  the  Company,  over 
the  life  of  the  bonds,  will  amonnt  to  2.96%per  a-mmTn- 

The  bonds  are  to  ^  issued  nnder  and  to  be  secured  by 
'  a  supplemental  indenture  to  be  dated  as  of  July  1,  1949, 
between  the  Company  and  the  Biggs  National  Bank  of 
Washington,  D.  C.,  Trustee,  which  will  be  supplemental 
to  the  Company's  Refunding  Mortgage  dated  January  1, 
1933.  The  significant  provisions  of  the  supplemental  in¬ 
denture  follow. 

The  Company  covenants  that,  so  long  as  any  of  the 
bonds  of  the  3%  series  due  1974  are  outstanding,  it  will 
not  declare  or  pay  any  dividend  on  shares  of  its  common 
'  stock  (other  than  dividends  payable  in  common  stock  of 
^  the  Company)  or  make  any  distribution  on  shares  of  its 
'  common  sto^  or  purchase,  redeem,  retire,  or  otherwise 
acquire  for  a  consideration  any  shares  of  its  common  stock 
(other  than  with  the  proceeds  of  additional  stock  financ- 
‘  ing),  except,  in  any  fiscal  year  subsequent  to  December 
31,  1944,  out  of  net  income  on  a  consolidated  basis  earned 
during  such  fiscal  year,  or  except  out  of  earned  surplus 
on  a  consolidated  basis  earned  subsequent  to  December 
31,  1940.  For  the  purpose  of  this  provision,  in  determin¬ 
ing  the  amount  of  net  income  or  earned  surplus  on  a  con¬ 
solidated  basis  earned  subsequent  to  December  31,  1940, 
no  deduction  shall  be  made  for  certain  direct  charges  which 
are  stipulated  in  the  supplemental  indenture;  such  as, 
charges  applicable  to  periods  prior  to  December  31,  1940, 
charges  to  write  oft  unamortized  debt  discount,  premium 
or  expense  applicable  to  funded  debt  and  charges  covering 
any  loss  on  the  sale  or  abandonment  of  property  or  arising 
from  the  sale  of  property.  (This  provision  has  the  effect 
of  limiting  the  surplus  out  of  which  dividends  may  be  de- 
'  clared  and  paid  to  a  maximum  of  approximately  $3,350,000 
as  of  December  31, 1948.) 

The  Company  also  covenants  and  agrees  that  all  prop¬ 
erties  owned  on  June  30, 1942,  exdudii^  work  in  progress 
not  placed  in  service,  shall  be  deemed  to  be  ‘‘bonded’’. 

The  Company  will,  out  of  earnings  arising  subsequent  to 
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January  1,  1936,  provide  for  depreciation  and  expend 
for  maintenance  an  aggregate  amount  equal  to  at  least 
10%  of  operating  revenues  arising  subsequent  to  January 
1, 1936,  subject  to  limitations  as  to  depreciation  allowances 
for  rate-making  purposes  imposed  by  proper  regulatory 
authority. 

The  Company  will  be  required  to  deposit  annually  with 
the  Trustee  an  amount  of  cash  equal  to  1%  of  the  prin¬ 
cipal  amount  of  new  bonds  outstanding  on  March  1  of  each 
year;  however,  there  may  be  credit^  against  this  cash 
requirement  (a)  an  amount  equal  to  60%  of  the  cost  or  fair 
value  (whichever  is  less)  of  bondable  property  additions; 
(b)  an  amount  equal  to  the  aggregate  principal  amount  of 
underlying  bonds  hereafter  deposited  with  the  Trustee  or 
hereafter  paid  by  redemption  or  at  maturity,  and  in  no 
case  theretofore  bonded;  (c)  an  amount  equal  to  the  ag¬ 
gregate  principal  amount  of  prior  lien  bonds  hereafter 
deposited  with  the  Trustee  or  hereafter  paid  or  purchased 
or  reduced,  and  in  no  case  theretofore  bonded;  and  (d) 
an  amount  equal  to  the  aggregate  prindpal  amount  of 
bonds  of  the  3%  series  of  1974  theretofore  paid  at  maturity 
or  by  redemption,  or  purchased  or  otherwise  surrendered 
to  the  Trustee  and  cancelled,  and  in  no  such  case  thereto¬ 
fore  bonded  or  made  the  basis  for  the  issue  of  other  bonds. 

The  bonds  will  be  entitled  to  the  benefit  of  a  cash  sink¬ 
ing  fund  for  their  retirement  in  an  amount  equal  to  one 
percent  per  annum  of  the  original  principal  amount  of  the 
bonds  issued,  which  will  relire  25%  of  the  bonds  by  ma¬ 
turity. 

The  initial  premium  to  be  paid  upon  red^ption  of  any 
of  the  new  bonds  through  operation  of  the  sinking  fund 
shall  be  1.77%,  with  such  premium  decreasing  eadi  year 
until  July  1,  1973,  on  and  after  which  date  the  new  bonds 
will  be  redeemable  through  operation  of  the  sinking  fund 
without  premium. 

The  initial  premium  to  be  paid  upon  redemption  of  any 
of  the  new  bonds  otherwise  than  through  operation  of  the 
sinking  fund  will  be  5.25%,  with  such  premium  decreasing 
on  July  1, 1951,  and  each  year  thereafter  until  Jtily  1, 1973, 
on  and  after  which  date  the  new  bonds  will  be  redeemable 
without  premium. 
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Use  of  Proceeds 

The  record  shows  that  $1,000,000  of  the  proceeds  from 
the  proposed  sale  of  bonds  will  be  used  to  pay  $1,000,000 
princip^  amonnt  of  2%  serial  notes  of  the  Company  ma^ 
tnring  on  Jnly  1,  1949.  The  remainder  of  the  proceeds 
will  be  nsed  to  provide  fnnds  for  constmction  purposes, 
whidi  are  estimated  to  amonnt  to  $3,900,000  for  the  year 
1949  for  the  Company  and  its  snl^diaries.  Dnring  the 
first  four  months  of  1949,  constmction  ezpenditnres  have 
amonnted  to  approximately  $1430,000.  Constmction  costs 
not  provided  for  by  the  prox>osed  bond  issue  will  be  met 
by  utilizing  cash  generated  internally  from  depreciation 
accmals  and  other  sources  and  possibly  by  &ort-term 
bank  loans. 

Capitalization 

Capitalization  and  surplus  of  the  Company,  on  a  con* 
solidated  basis,  actual  azid  pro  forma,  giving  ^ect  to  the 
proposed  transaction  as  of  April  30,  1949,  are  r^ected 
below: 

As  of  Apcfl  10.  t9M 


Cspiliiliwtioit 

Aotaal 

PM>  Ftema 

Aetnal 

Pro  Focma 

Bond* 

ii»msoo 

tS14M.SOO 

8«ial  Note* 

7JOOOJKO 

IkO 

1X8 

Total  Dtlit 

CM»4.gO> 

5X0% 

Pntered  Stock  and  Minority  InterMt 

10jUSj640 

10.015.640 

U.7 

1X4 

ntwnmM  Stock  Bqnity 

14,0g.0W 

S0.1 

Total 

|S4.44k006 

100.096 

100.0% 

Ratios 

Consolidated  Property,  Plant  and  Equipment  of  the 
Company’ as  of  April  30,-1949,  after  eliminating  Gas  Plant 
Adjustments,  amounted  to  $^,638,799.  Reserve  for  de¬ 
preciation  and  amortization  as  of  the  same  date  was 
$7,856,952  or  14.12%  of  consolidated  plant  as  set  forth 
above.  Thus,  the  depreciated  value  of  consolidated  plant 
amounts  to  $47,781,847.  After  giving  effect  to  the  issuance 
of  the  proposed  securitieB  aad  the  payment  of  $1,000,000 
of  2%  serial  notes,  long  term  debt,  in^ding  the  remain¬ 
ing  2%  serial  not^  w^  amount  to  59.3%  of  depredated 
plant  as  adjusted,  and  long  term  debt  plus  prefer^  stock 
outstanding  will  amount  to  80.3%  thereof. 
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Coverages 

Based  npon  results  of  operations  of  the  Company  and 
its  subsidiaries  for  the  twelve  months  ended  April  30, 1943, 
adjusted  to  give  effect  to  the  projMsed  transactions  on.the 
assumption  that  the  new  series  of  bonds  had  been  out¬ 
standing  and  that  the  $1,000,000  of  serial  notes  have  been 
repaid  during  this  period,  it  is  found  that  interest  charges . 
would  have  been  covered  2^  times,  and  total  income  de¬ 
ductions  2.28  times. 

i  t 

•  (  ^ 

Competitive  Bidding 

The  application  filed  by  the  Company  and,  testimony,  of¬ 
fered  show  that  it  had  solicited  bids  and  obtained  p^ 
posals  from  non-afSliated  financial  institutions  for  the  pur¬ 
chase  them  of  the  proposed  3%  bonds.  The'  record 
shows  that  the  Company  or  its  agent,  the  First  , Boston 
Corporation,  had  negotiated  with  six  prospective  investor 
and  that  the  terms  agreed  to  with  the  two  prospective  pur- 
diasers  were  the  best  obtainable.  The  Company  contended 
that  this  procedure  constituted  compliance  with  i  the^  ror 
quirements  of  Order  No.  1465  of  this  Commission,  ^e 
application  therefore  did  not  contain  a  request  for  a  waiver 
of  the  provisions  of  Order  No.  1465.  At  the  hearing,  how¬ 
ever,'  tile  Company,  after  introdumng  evidence  lowing 
that  the  cost  to  the  Company  of  the  proposed  bond  issue 
compared  more  than  favorably  with  fairly  comparable 
issues  of  other  utilities  during  the  period  January  1  to 
June  25,  1949^  amended  its  application  by  requesting  a 
waiver  of  the  provisions  of  O^er  No.  14^  with  lespect 
to  the  proposed  transaction. 

The  record  shows  that  the  cost  of  a  public  offering  of 
the  proposed  bond  issue  would  exce^  roe  estimated  cost 
of  the  transaction  for  which  approval  is  requested  by  ap^ 
proximately  $34,500.  This ‘adi^tid^  cost  would  add  ap^ 
proximate^  one-tenth  of  one  per  cent  to  &e  cost  of :  the 
proposed  bond  issue  over  the  life  of  the  bondA;  Com¬ 
mission’s  witness  testified  that  in  Ms. opinion  the  cost  of 
the  bond  issue  as  proposed  ,!^’ the  compared 

more  than  favoraMy  with  other  recent  issues  pf  other 
fairly  comparMile  unties  and  that  it  did  ziotappear  that 
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a  pnblic  offering  would  result  in  a  lower  cost  to  the- Com* 
pany. 

Condnsions 

Based  npon  all  the  facts  of  record,  the  Commission  is 
of  the  opinion  that  the  cost  of  the  proposed  bond  issue 
to  the  Company  is  reasonable  and  that  it  is  extremely 
doubtful  that  a  lower  cost  could  be  obtained  by  requiring  a 
public  offering  at  competitive  bidding;  therefore  a  waiver 
of  the  requirements  of  Order  No.  is  justified  and  in 
the  public  interest  There  is  no  question  as  to  the  need 
for  additional  funds.  The  proposed  bond  issue  will  not 
have  a  materiidly  adverse  effect  ui>on  the  capitalization 
ratios  of  the  Company  or  upon  coverage  of  interest  and 
income  deductions.  In  view  of  the  foregoing,  the  Commis¬ 
sion  finds  and  concludes  that  the  proposed  issue  and  sale 
of  $2,000,000  prindpal  amount  of  l^funding  Mortgage 
Bonds,  3%  series  due  1974,  upon  the  terms  set  forth  herein 
is  in  ^e  public  interest  Therefore, 

It  Is  Oedebed: 

Section  1.  That  the  Washington  Gas  li^t  Company  be, 
and  it  is  hereby,  authorized  to  issue  and  sell  $2,000,000 
principal  amount  of  Befunding  Mortgage  Bonds,  3%  series 
due  1974,  at  a  price  of  not  less  than  10L77%  of  ihe  prin¬ 
dpal  amount  hereof,  plus  accrued  interest  from  July  1, 
1^,  to  date  of  delivery,  to  be  issued  under  and  secured 
by  the  Mortgage  and  of  Trust  dated  January  1, 1933, 
as  heretofore  supplemented  and  as  proposed  to  be  supple¬ 
mented  and  amended  by  a  new  supplemental  indenture 
thereto  to  be  dated  as  of  July  1, 1949. 

Section  2.  That  the  Washington  Gas  Li^t  Company  be, 
and  it  is  hereby,  authorized  to  execute  a  new  supplemen¬ 
tal  indenture  d^ed  July  1, 1949,  supplemental  to  its  Mort¬ 
gage  and  Deed  of  Trust  dated  January  1,  1933,  substan^ 
tisJly  in  accord  with  the  proof  copy  filed  with  the  iq>plica- 
tion  as  Exhibit  B. 

'  Section  3.  That  the  requirements  of  Order  No.  1465  be, 
and  they  are  hereby,  waived  for  the  purpose  of  consum¬ 
mating  the  transaction  authorized  1^  Section  1  hereof. 
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Section  4.  That  the  proceeds  received  from  the  sale  of 
the  bonds  anthorized  in  Section  1  hereof  shall  be  nsed  for 
the  following  purposes : 

(a)  To  retire  $1,000,000  principal  amount  of  2% 
sei^  notes  due  July  1, 1949;  and 

(b)  Construct  and  acquire  additions  to  the  prop¬ 
erties  of  the  Company  and  its  subsidiaries. 

'  Section  5.  That  the  net  amount  of  all  premiums,  fees, 
commissions  and  expenses  applicable  to  the  issue  and  sale 
of  the  bonds  authori^  in  Section  1  hereof  shall  be  dbarged 
or  credited,  as  the  case  may  be,  to  the  income  of- the  Com¬ 
pany  during  the  life  of  said  bonds. 

Section  6.  That  the  Company  shall  make  a  certified  re¬ 
port  to  the  Commission  not  later  than  three  months  after 
the  sale  of  bonds  authorized  in  Section  1  hereof,  stating 
the  moneys  received  therefrom  and,  in  detail,  the  fees, 
commissions  and  expenses  incident  to  such  sale. 

A  True  Copy: 

By  the  Commission; 

N.  H.  Heizei^  '  E.  J.  MniTJOATT,  * 

Chief  Cleric,  ^  Executive  Secreiary, 
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Statement  of  Questions  Presented. 

1.  Is  the  order  of  the  Public  Utilities  Oonmussion  estab¬ 
lishing  new  rates  for  gas  service  in  the  District  of  Oolnm- 
bia  unreasonable,  arbitrary  or  capricious  because  the  Com¬ 
mission  tested  the  new  rates  by  the  ^^investment  theory”, 
under  which  the  Company  is  entitled  to  recover,  through 
^ortization  or  depreciation  provisions,  and  to  earn  a  fair 
return  on,  the  capital  prudently  invested  in  the  public 
service,  including  the  unamortized  balance  of  investment 
in  a  plant  abandoned  in  connection  with  the  change-over  to 
natural  gas  and  the  costs  of  converting  customers’  appli¬ 
ances  for  use  of  natural  gas! 

2.  Did  the  order  of  the  Commission  violate  any  require¬ 
ment  of  law  in  its  determination  of  the  new  rates  because 
it  tested  the  new  rates  against  such  investment  theory! 

3.  Did  the  order  of  the  Commission  violate  any  require¬ 
ment  of  law  by  making  the  new  rates  effective  as  to  meter 
readings  taken  on  and  after  a  date  seven  days  after  the 
date  of  the  Commission  order! 


•  • 
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BRIEF  FOR  APPELLANT 

WASHINGTON  GAS  UGHT  COMPANY 


Jurisdictional  Statement. 

These  are  appeals  by  Washington  Gas  Light  Company 
(the  Company)  and  the  Public  Utilities  Commission  of  the 
District  of  Columbia  (the  Commission)  from  a  judgment 
of  the  United  States  District  Court  for  the  District  of 
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‘  Colombia  vacating  Order  No.  3600  of  the  Commission, 
entered  November  9,  1949,  establishing  rates  for  gas  8er> 
vice  in  the  District  of  Colombia  which  became  effective  on 
meter  readings  taken  on  and  after  November  16,  1949. 
The  jorisdiction  of  the  District  Coort  to  review  on  peti¬ 
tions  of  appeal  the  final  orders  of  the  Commission  is  pro¬ 
vided  for  by  D.  C.  Code  (1940)  43-705.  The  jodgment 
of  the  District  Coort  was  entered  on  Jone  27,  1950  (App. 
19).* 

From  the  jodgment  of  the  coort  below,  both  the  Company 
and  the  Commission  filed  notices  of  appeal  on  Jone  30, 1950. 
This  Coort  has  jorisdiction  of  the  appeals  by  virtoe  of 
D.  C.  Code  (1940)  43-705.  See  also  Boles  73(a)  and  81(d) 
of  the  Federal  Boles  of  Civil  Procedore. 

Statement  of  Case. 

On  Joly  14, 1949,  the  Company  filed  an  application  with 
the  Commission  for  an  increase  of  its  rates  by  aboot  7% 
to  prodoce  additional  operating  revenoes  of  $900,000  in 
the  aggregate  on  an  annoal  basis.  The  application  stated 
that  the  relief  reqoested  was  of  an  emergency  character, 
and  that  the  proposed  increase  was  not  designed  to  reflect 
foil  recognition  of  the  Company’s  legal  rights.  (App.  67). 
The  Company  has  provided  gas  service  in  the  District  of 
Colombia  since  1848.  It  has  been  sobject  to  the  jorisdic¬ 
tion  of  the  Commission  since  the  organization  of  the  Com¬ 
mission  in  1913  (37  Stat  974).  The  Company’s  rates  have 
been  closely  regolated  for  many  years,  and  its  accoonts 
have  been  sobject  to  annoal  review.  Its  annoal  provisions 
for  depreciation  have  been  strictly  limited  by  the  Commis¬ 
sion. 

*n6fer6nc88  to  **App.*’  are  to  the  printed  Joint  Appendix  to  Brie&. 
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In  the  29  years  prior  to  this  proceeding,  the  Company’s 
gas  rates  had  been  reduced  many  times  and  increased  only 
once,  in  1942,  while  since  1939  the  general  con¬ 

sumers’  price  index  had  increased  67%  (App.  68). 

In  1947,  the  Company  effected  a  change-over  in  the 
District  of  Columbia  from  the  distribution  and  sale  of  a 
mixed  gas  (a  mixture  of  manufactured  gas  and  natural  gas) 
to  the  distribution  and  sale  of  straight  natural  gas.  The 
change-over  improved  service  and  reduced  the  cost  of  the 
Company’s  gas  supply,  but  this  reduction  was  more  than 
offset  by  increases  in  distribution  costs,  particularly  labor 
costs  (App.  69,  70).  In  spite  of  the  increased  volume  of 
sales  and  in  spite  of  the  economies  resulting  from  the 
change-over  to  natural  gas,  the  net  operating  income  of 
the  Company  declined  to  an  alarming  extent  between  1946 
and  May  31,  1949  (Exhibit  11,  Addendum  p.  68).  The 
Company  therefore  requested  an  emergency  rate  increase, 
which,  after  hearings,  was  partially  granted  in  an  amount 
calculated  to  produce  additional  annual  operating  revenues 
of  $750,000.  People’s  Counsel  and  counsel  for  the  General 
Services  Administration  of  the  United  States  participated 
in  the  hearings  (App.  162). 

On  appeal  by  Vernon  V.  Baker,  a  consumer  who  had 
not  participated  in  the  hearings,  the  District  Court  vacated 
the  order  of  the  Commission  primarily  because  of  dis¬ 
agreement  with  the  Commission’s  ^^investment  theory” 
that  the  Company  was  entitled  to  a  fair  return  on  money 
prudently  invested  in  its  business  until  that  money  was 
recovered  throng  amortization  or  depreciation  provisions 
(App.  13, 14).  The  Commission  had  tested  the  new  rates 
against  a  depreciated  original-cost  rate  base  and  foxmd 
them  just  and  reasonable.  The  District  Court  applied  to 
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the  Commission’s  rate  base  additional  limitations  appar¬ 
ently  founded  on  “fair  value”  theories  in  which  the  repro¬ 
duction  cost  of  tangible  physical  property  is  signihcant, 
without,  however,  giving  the  Company  the  corresponding 
benefits  of  increased  valuation  which  would  result  from 
application  of  reproduction  cost  or  fair  value  theories 
(App.  13,  22). 

The  District  Court  held  that  the  Company  should  not 
be  allowed  to  recover,  or  receive  any  return  on,  its  remain¬ 
ing  investment  in  the  West  Station,  amounting  to  about 
$1,775,000  applicable  to  the  District  of  Columbia  (App. 
13).  The  West  Station,  formerly  used  for  the  production 
of  mixed  gas,  had  been  abandoned  by  the  Company  in  1947, 
incident  to  the  change-over  to  natural  gas.  The  District 
Court  further  held  that  while  the  Company  should  be 
,  allowed  over  a  ten  year  period  to  recover  through  amor¬ 
tization  charges  approximately  $3,000,000  invested  to  con¬ 
vert  customers’  appliances  for  the  use  of  natural  gas,  it 
should  not  be  entitled  to  any  return  on  the  unamortized 
portion  of  its  investment  during  the  ten  year  period  (App. 
13,  14).  The  District  Court  apparently  based  its  holding 
on  the  theory  that  the  Company  should  be  permitted  a 
return  only  on  money  invested  in  specific  physical  property 
used  and  useful  in  the  public  service.  A  further  objection 
of  the  District  Court  was  to  the  timing  of  the  new  rates, 
which  the  Commission  ordered  put  into  effect  on  November 
16, 1949,  one  week  after  the  date  of  the  Commission’s  order. 
The  Court  apparently  felt  that  a  suffident  lapse  of  time 
should  have  been  allowed  after  the  Commission’s  order  to 
insure  that  no  gas  consumed  by  a  customer  prior  to  the 
date  of  the  Commission’s  order  should  be  included  in  a 
subsequent  bill  computed  under  the  new  rates  (App.  16). 
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Statutes  Involved. 

The  principal  statutory  provisions  involved  are: 

D.  C.  Code  (1940)  §43-301: 

Every  public  utility  doing  business  within  the 
District  of  Columbia  is  required  to  furnish  service 
and  facilities  reasonably  safe  and  adequate  and  in 
all  respects  just  and  reasonable.  The  charge  made 
by  any  such  public  utility  for  any  facility  or  services 
furnished,  or  rendered,  or  to  be  furnished  or  ren¬ 
dered,  shall  be  reasonable,  just,  and  nondiscriminar 
tory.  Every  unjust  or  unreasonable  or  discrimina¬ 
tory  charge  for  such  facility  or  service  is  prohibited 
and  is  hereby  declared  unlawful  Every  public  utility 
is  hereby  required  to  obey  the  lawful  orders  of  the 
commission  created  by  diapters  1-10  of  this  title.” 
(Mar.  4, 1913,  37  Stat.  977,  ch.  150,  §8,  par.  2.) 

D.  C.  Code  (1940)  §43-706: 

*^In  the  determination  of  any  appeal  from  an 
order  or  decision  of  the  commission  the  review  by 
the  court  shall  be  limited  to  questions  of  law,  includ¬ 
ing  constitutional  questions ;  and  the  findings  of  fact 
by  the  commission  shall  be  conclusive  unless  it  shall 
appear  that  such  findings  of  the  commission  are  un¬ 
reasonable,  arbitrary,  or  capricious.”  (Mar.  4, 1913, 
37  Stat.  989,  ch.  150,  §8,  par.  66;  Aug.  27,  1935,  49 
Stat.  883,  cL  742,  §2.) 

The  following  sections  of  the  D.  C.  Code  (1940)  appear 
in  the  Addendum: 

§43-305  and  306,  at  page  54. 

§43-323,  327  and  329,  at  page  55. 

§43-411,  at  page  56. 

§43-701  and  702,  at  page  56. 
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Statement  of  Points. 

1.  The  District  Court  erred  in  vacating  Order  No.  3600 
of  the  Commission  (App.  77)  and  in  substituting  its  judg¬ 
ment  for  that  of  the  Commission  as  to  matters  of  fact 

2.  The  District  Court  erred  in  finding  that  Order  No. 
3600  resulted  in  excessive  rates  as  a  matter  of  law. 

3.  The  District  Court  erred  in  finding  arbitrary  the 
provision  of  Order  No.  3600,  dated  November  9, 1949,  put¬ 
ting  the  new  rates  into  effect  on  meter  readings  taken  on 
and  after  November  16, 1949. 

Facts. 

To  judge  properly  the  Commission’s  Order  No.  3600,  it 
is  necessary  to  understand  the  factual  background  of  the 
order.  The  more  important  facts  relate  to  the  long  history 
of  dose  Commission  regulation  of  the  Company,  to  the 
change-over  from  mixed  gas  to  natural  gas  in  1947,  to  the 
economic  factors  requiring  a  rate  increase,  and  to  the  nature 
of  the  proceedings  before  the  Commission  in  which  the  Com¬ 
pany  requested  a  7%  rate  increase. 

Regulatory  Badcground: 

The  Public  Utilities  Commission  of  the  District  of 
Columbia  was  created  by  an  Act  of  March  4, 1913  (Title  43, 
D.  C.  Code  (1940)).  Since  that  time,  the  Company  has  been 
under  the  continuous  supervision  and  regulation  of  the 
Commission.  Questions  affecting  the  depreciation  practices 
of  the  Company  have  been  considered  by  the  Commission 
almost  continuously  in  various  rate  proceedings  and  other 
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proceedings  since  its  first  prononncement  on  the  subject  in 
Order  No.  209,  issued  May  2, 1917.  An  exhausliye  yaluation 
and  rate  proceeding  commenced  by  the  Commission  in  1931 
by  Order  No.  947  finally  resulted  in  a  sliding  scale  arrange¬ 
ment  adopted  by  Order  No.  1458  on  December  13,  1935. 
(11  PUB(NS)  469)  Under  the  sliding  scale  arrangement, 
the  accounts  of  the  Company  were  audited  annually,  the 
initial  rate  base  was  fixed  by  the  Commission  and  was  kept 
up  to  date  by  adding  new  property  at  actual  cost  and  de¬ 
ducting  retired  property,  and  the  rates  were  adjusted 
annually  to  approach  upon  a  formula  basis  the  allowable 
return.  The  sliding  scale  arrangement  was  terminated  by 
Order  No.  3271  of  the  Commission  dated  October  24,  1947. 
During  the  operation  of  the  sliding  scale  arrangement,  aH 
changes  in  gas  rates  were  decreases,  with  the  exception  that 
in  1942  a  small  increase  of  approximately  2%%  was  author¬ 
ized.  For  many  years,  the  Company  contended  that  the 
annual  accruals  for  depreciation  permitted  by  the  Com¬ 
mission  were  inadequate  (App.  281).  The  Commission  in 
its  Order  No.  3487  dated  February  3,  1949  (78  PUB(NS) 
82),  whidi  summarizes  in  detail  the  history  of  the  depreda¬ 
tion  accruals  of  the  Company,  has  acknowledged  the  in¬ 
adequacy  of  the  depreciation  accruals  in  the  past,  when 
yiewed  in  the  light  of  present  day  concepts,  and  the  re¬ 
sponsibility  of  the  Commission  for  the  present  status  of 
the  Company’s  depreciation  reserve.  (App.  117) 

Under  the  sliding  scale  arrangement  the  basic  rate  of 
return  to  whidi  the  CJompany  was  entitled  was  fixed  orig¬ 
inally  at  6%%.  In  1944,  after  making  a  study  of  the  cost  of 
ca^ntal  to  the  Company,  the  Commission  fixed  a  basic  rate  of 
return  of  6%  as  the  rate  which  would  enable  the  Company  to 
maintain  its  credit  and  attract  the  capital  heeded  in  the 
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proper  discharge  of  its  public  duties.  (App.  209)  This  rate 
was  continued,  after  further  hearings,  by  the  Commission’s 
Order  No.  2944,  dated  Aughst  29, 1945. 

The  dose  regulation  of  the  Company  by  the  Commission 
has  continued,  as  shown  by  the  monthly  audits  of  the  Com¬ 
pany’s  accounts  made  by  the  Commission  and  the  presence 
of  a  Commission  representative  at  the  office  of  the  Com¬ 
pany  at  all  times  (App.  189). 

Chani^e-over  to  Natural  Gas: 

Prior  to  1946,  the  Company  manufactured  water  gas  at 
two  plants  known  as  East  and  West  Stations.  The  water 
gas  was  enriched  with  natural  gas  purdiased  from  the  At¬ 
lantic  Seaboard  Corporation  and  was  then  distributed 
and  sold.  The  change-over  from  mixed  gas  to  straight 
natural  gas  was  fbrst  effected  in  the  fall  of  1946  for  the 
territory  in  Maryland  and  'Virginia  served  by  subsidiaries 
of  the  Company,  and  in  1947  the  change-over  was  made 
in  the  District  of  Colmnbia  (App.  80).  The  change-over 
to  natural  gas  required  the  expenditure  of  approximately 
$3,000,000  to  adapt  customers’  appliances  in  the  District 
of  Columbia  to  the  use  of  straight  natural  gas  and  made 
possible  the  abandonment  of  the  West  Station.  The  East 
Station  was  continued  in  use  as  a  stand-by  plant  after 
making  the  necessary  changes  to  equip  it  to  manufacture 
a  high  B.tu.  oil  gas,  which  can  be  either  mixed  with  or 
substituted  for  natural  gas  (App.  80). 

By  Order  No.  3261,  dated  September  24,  1947  (App. 
131),  the  Commission  authorized  the  Company  to  charge 
the  unrecovered  original  cost  of  West  Station  to  Accoxmt 
141,  Extraordinary  Property  Losses,  and  to  dispose  of  sudi 
amount  by  monthly  charges  to  Account  506,  Property 
Losses  Chargeable  to  Operations,  over  a  ten  year  period 
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begiimiiig  January  1,  1948.  By  the  same  order,  the  Oom> 
mission  anthorized  the  Company  to  apply  an  accelerated 
depreciation  accmal  rate  to  the  tinrecovered  original  cost 
of  East  Station  sufficient  to  dispose  of  this  amoimt  over  a 
ten  year  period  beginning  January  1,  1948.  By  letter 
dated  February  25,  1948  (App.  485),  the  Commission 
authorized  the  Company  to  amortize  over  a  ten  year  period 
commencing  January  1,  1948  the  cost  of  converting  cus¬ 
tomers’  appliances  to  natural  gas. 

After  giving  effect  to  the  amortization  of  the  extraor¬ 
dinary  property  loss  and  the  cost  of  conversion  incident 
to  the  change-over  to  natural  gas,  the  cost  of  natural  gas 
to  the  Company  is  still  3%  less  than  the  cost  of  the 
manufactured  gas  supply  of  1939  (Exhibit  8,  Addendum, 
p.  65).  The  wisdom  of  the  change-over  to  natural  gas, 
and  the  benefits  conferred  upon  the  public  by  the  change¬ 
over,  are  further  emphasized  by  a  consideration  of  the 
alternative  to  change-over.  If  the  Company  had  not  con¬ 
verted  to  natural  gas,  it  would  have  been  faced  with  the 
necessity  of  investing  substantial  additional  capital  to 
increase  its  gas  production  facilities  and  to  enlarge  some 
of  the  pressure  feeder  mains  in  its  distribution  system. 
The  Company  then  would  have  had  to  charge  higher  rates 
to  the  public  to  refiect  both  this  increased  capital  invest¬ 
ment  and  the  substantially  higher  operating  costs  for 
manufacturing  gas.  (See  Findings  and  Opinion  and 
Order  No.  3155,  dated  March  6, 1947,  of  the  Commission.) 

Economic  Factors  Ro<|iiirmc  the  Rate  Increase: 

The  application  filed  by  the  Company  for  a  rate  increase 
points  out  the  emergency  character  of  the  relief  requested 
in  order  to  preserve  the  financial  integrity  of  the  Company 
(App.  67,  68).  The  application  refers  to  the  fact  that  gas 
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rates  were  below  the  1939  level,  althongb  the  general  con> 
BTuners’  price  index  increased  67%  since  1939  (App.  68). 
The  Company’s  exhibits  introdnced  in  evidence  before  the 
Commission  and  included  in  the  Addendum  hereto  (pages 
58  to  68)  present  a  graphic  picture  of  the  last  ten  years  of 
operation  of  the  Company.  Exhibit  1  shows  the  steady  in¬ 
crease  of  meters  in  service  from  year  to  year.  Exhibit  2 
shows  the  increase  in  therm  sales.  Exhibit  3  shows  the  in¬ 
crease  in  total  operating  revenues  from  sales  of  gas,  fiom 
about  $7,350,000  for  the  twelve  months  ended  June  30, 1939 
to  over  $12,000,000  for  the  twelve  months  ended  May  31, 
1949.  Exhibits  4  and  5  show  the  increase  in  operating  ex¬ 
penses  during  the  period,  and  Exhibit  6  shows  the  increase 
in  the  Company’s  average  investment  in  the  District  of 
Columbia  from  approximately  $22,800,000  in  1939  to  ap¬ 
proximately  $32,800,000  in  1949.  Exhibits  7  and  8  summar¬ 
ize  in  graphic  form  the  operations  of  the  Company  in  the 
District  of  Columbia  for  the  twelve  months  ended  May  31, 
1949,  as  compared  with  the  twelve  months  ended  June  30, 
1939,  showing  the  over  100%  increase  in  total  operating 
expenses  and  the  173%  increase  in  the  cost  of  labor,  other 
than  labor  related  to  gas  supply.  Exhibit  7  shows  a  decline 
of  51%  in  the  ratio  of  net  operating  revenues  to  average 
investment.  Exhibit  8  presents  the  comparison  in  terms  of 
cents  per  therm,  and  shows  that  while  the  cost  of  the  Com¬ 
pany’s  average  investment  per  therm  and  its  total  oper¬ 
ating  revenues  per  therm  had  declined,  its  total  operating 
expenses  per  therm  had  increased  14%,  primarily  as  the 
result  of  a  51%  increase  in  the  cost  of  labor,  other  than 
labor  related  to  gas  supply.  The  net  operating  revenues 
received  by  the  Company  per  therm  of  gas  sold  had  declined 
61%. 
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Exhibit  9  shows  the  decline  in  the  return  realized  by  the 
Company  on  its  average  investment  The  Company’s  re¬ 
turn  during  the  last  few  years  declined  from  slightly 
over  6%  for  the  twelve  months  period  ended  June  30, 
1946  to  between  3%  and  4%  for  the  twelve  months  ended 
May  31,  1949.  This  sharp  decline  in  return  is  reflected  on 
Exhibit  10  in  terms  of  earnings  per  share  of  common  stock, 
which  decreased  from  a  little  over  $2.50  per  share  for 
the  twelve  months  ended  June  30,  1939  to  slightly  over 
$L20  per  share  for  the  twelve  months  ended  May  31, 1949. 

In  summary,  the  Company’s  volume  of  business  during 
the  period  1939  to  1949  had  greatly  increased,  and  the  cost 
of  its  gas  supply  had  been  somewhat  reduced  as  a  result  of 
the  change-over  from  manufactured  gas  to  natural  gas. 
However,  there  had  been  heavy  increases  in  costs  of 
maintenance  and  operation  of  the  intricate  distribution 
system  of  the  Company  and  providing  the  necessary 
service  in  customers’  homes  and  places  of  business.  The 
steady  increases  in  these  expenses,  principally  labor  costs, 
coupled  with  an  actual  decline  in  gas  rates  between  1939 
and  1949,  finally  resulted  in  the  serious  decline  in  net 
operating  revenues  reflected  in  the  exhibits  (App.  69).  In 
the  short  space  of  four  years  since  the  war,  during  which 
the  Company’s  investment  in  the  public  service  increased, 
the  net  operating  revenues  of  the  Company  declined  almost 
50%,  from  about  $2,026,000  for  the  twelve  months  ended 
June  30,  1946  to  about  $1406,000  for  the  twelve  months 
ended  May  31, 1949  (Exhibit  11,  Addendum  p.  68). 

As  stated  in  its  application  to  the  Commission,  the 
drastic  decline  in  net  operating  revenues  made  it  imperative 
for  the  Company  to  seek  immediate  relief,  order  to 
avoid  permanent  damage  to  its  credit  standing  and  financial 
stability,  with  resulting  deterioration  of  service  to  exist- 
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ing  cnstomeis”  (App.  71).  The  Company  felt  that  unless 
a  rate  increase  were  promptly  granted  the  decline  of  its  net 
income  below  the  amonnt  of  the  dividend  at  the  established 
rate  per  share  on  its  common  stock  would  make  it  donbtfol 
whether  the  Company  could  continue  to  attract  needed  new 
capital  on  advantageous  terms  (App.  73). 

Proceedings  before  the  Commission: 

Formal  public  hearings  were  held  by  the  Commission 
on  the  Company’s  application  on  thirteen  days  during  the 
period  July  28  to  October  11, 1949.  In  addition  to  People’s 
Counsel,  counsel  for  the  Company  and  counsel  for  the 
Commission,  there  was  active  participation  in  the  proceed¬ 
ings  by  counsel  for  the  General  Services  Administration 
of  the  United  States  Government  and  by  counsel  for  a  group 
of  appliance  dealers  (App.  170).  During  the  hearings  all 
parties  had  ample  opportunity  to  adduce  testimony,  cross- 
examine  witnesses  and  argue  points  of  procedure  and  law 
before  the  Commission.  The  transcript  of  the  record  be¬ 
fore  the  Commission  comprises  nearly  two  thousand  pages, 
and  fifty-six  exhibits  were  introduced  in  evidence,  compris¬ 
ing  over  one  hundred  pages  of  financial  and  statistical  data. 

The  evidence  introduced  by  the  Company  showed  that 
the  return  received  by  it  from  its  average  investment  for 
the  twelve  months  ended  May  31, 1949  amotmted  to  3.38% 
(Exhibit  11,  Addendum,  p.  68).  It  was  recognized  by  the 
Company  that  the  winter  of  1948-1949  had  been  an  unusually 
mild  winter  (App.  69).  Adjusting  the  results  of  the  twelve 
months  X)eriod  to  reflect  current  and  normal  conditions*, 
the  return  earned  by  the  Company  would  still  amount  only 


*  The  adjustment  included  increased  revenues  to  reflect  normal  irinter  tern* 
peratores^  and  somewhat  higher  expenses  to  indttde  wage  costs  thron^bont 
the  period  at  higher  wage  rates  and  depredation  as  provided  in  Order  No.  8487. 
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to  8.79%  on  its  average  mvestment  (Exhibit  17-nA,  App. 
597). 

The  Commission’s  staff  of  acconntants  made  a  detailed 
examination  of  the  Company’s  exhibits,  and  introdnced 
their  own  exhibits  which  differed  from  the  Company’s 
exhibits  both  as  to  amount  of  mvestment  and  revenues  (Ex* 
hibits  19*21,  App.  603-607).  The  Commission’s  witness 
excluded  from  the  Company’s  average  investment  the  dif* 
ference  between  the  original  cost  and  the  1932  appraised 
value  of  land  owned  by  the  Company.  The  Commission’s 
witness  also  made  changes  in  allocations  between  the  Dis* 
trict  of  Columbia  and  Virginia  and  Maryland  of  certain 
items,  largely  sales  promotion  expenses.  The  Commission’s 
witness  also  allocated  a  greater  portion  of  the  Company’s 
costs  to  merchandising  and  jobbing,  thereby  reducing  oper* 
ating  revenue  deductions  and  correspondingly  increasing 
the  Company’s  net  operating  revenues.  Even  upon  the  basis 
of  the  computations  made  by  the  Commission’s  witness, 
however,  the  return  realized  by  the  Company  on  its  oper* 
ations  for  the  test  year  ended  May  31,  1949  amounted  to 
only  3.70%  of  its  investment,  or  4.17%  after  adjusting  the 
test  year  for  current  and  normal  operating  conditions  (Ex* 
hibits  19-21,  App.  603-607). 

The  emergency  rate  increase  of  $900,000  proposed  by 
the  Company,  which  was  not  designed  to  give  full  recogni* 
tion  to  the  Company’s  rights,  would  have  increased  the 
return  earned  for  the  test  year  ended  May  31,  1949,  after 
adjustment  to  current  and  normal  conditions,  to  5.34% 
according  to  the  Company  and  to  5.75%  according  to  the 
Commission’s  witness  (Exhibit  17-A,  App.  597,  App.  204). 

The  witness  called  by  the  General  Services  Administra¬ 
tion  testified  that,  in  his  opinion,  during  the  twelve  months 
ended  May  31, 1949  the  Company  had  received  a  return  of 
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4.89%  on  its  investment  (Exhibit  31,  App.  612).  The  Gov¬ 
ernment  witness  differed  from  the  witnesses  for  the  Com¬ 
mission  and  the  Company,  principally  by  eliminating  from 
the  rate  base  the  nnrecovered  cost  of  the  abandoned  plant 
and  the  nnamortized  conversion  costs,  and  by  extending 
both  the  amortization  period  for  these  items  and  the  depre¬ 
dation  period  for  the  East  Station,  which  was  continued  in 
standby  nse,  from  ten  to  fifteen  years. 

The  Government  witness  conceded  that  if  the  abandon¬ 
ment  of  the  West  Station  had  been  foreseen  it  should  have 
been  provided  for  out  of  depreciation  accruals  (App.  324). 
The  Government  witness  felt  that  the  cost  of  conversion 
could  not  be  considered  as  a  capital  item  to  be  induded  in 
the  rate  base,  although,  as  pointed  out  in  the  opinion  of  the 
Commission,  he  could  not  satisfactorily  distinguish  between 
his  objection  to  including  the  cost  of  conversion  in  the  rate 
base  and  his  admission  that  working  capital  should  properly 
be  induded  (App.  517).  Bepeatedly,  on  cross-examination, 
the  Government  witness  retreated  to  the  position  that  he  was 
merely  trying  to  find  an  equitable  solution  somewhere  be¬ 
tween  what  he  regarded  as  the  two  extremes  of  including  in 
the  rate  base  these  extraordinary  items  inddent  to  the 
diange-over  to  natural  gas  or  leaving  the  items  altogether 
out  of  the  rate  base  and  denying  amortization  of  the  items 
as  operating  revenue  deductions  (App.  467,  473,  474). 

The  Commission,  in  its  opinion,  found  that  the  exhibits 
offered  by  the  witness  for  the  appliance  dealers  contained 
so  many  serious  errors  that  the  exhibits  and  the  witness* 
testimony  were  of  no  value  in  the  determination  of  the 
issues  (App.  86). 
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Summary  of  Argument. 

The  Public  Utilities  Commission  of  the  District  of 
Columbia  has  full  statutory  authority  to  regulate  the  rates 
of  utilities  iu  the  District  of  Columbia.  An  order  of  the 
Commission  cannot  be  vacated  by  a  court  unless  the  Com¬ 
mission  has  violated  a  positive  requirement  of  law,  or  the 
findings  of  fact  upon  which  the  order  rests  are  arbitrary, 
unreasonable  or  capricious. 

(1)  The  findings  of  fact  upon  which  the  Commis- 
skm*s  order  rests  are  not  nnreasonahle,  arbitrary 
or  capricioas. 

The  Commission  tested  the  new  rates  against  a  depre¬ 
ciated  original  cost  rate  base.  The  method  used  was  fair 
and  reasonable.  The  Commission  iududed  in  that  rate 
base  two  items  to  which  the  District  Court  objected:  (a) 
$1,775,000  representing  the  unamortized  investment  in  the 
abandoned  West  Station;  and  (b)  $2,798,000  spent  on  con¬ 
version  of  customers’  appliances.  There  is  no  evidence 
in  the  record  casting  any  doubt  on  the  prudence  or  pro¬ 
priety  of  the  Company’s  expenditure  of  its  funds  either 
on  its  investment  in  the  West  Station  or  on  its  conversion 
of  customers’  appliances.  It  was  reasonable  for  the  Com¬ 
mission  to  permit  the  Company  to  earn  a  return  on  these 
investments  until  the  amount  of  the  investments  was  re¬ 
covered  through  amortization  over  a  ten  year  period.  The 
District  Court  also  objected  to  the  amortization  of  the 
remaining  investment  in  the  West  Station.  It  was  reason¬ 
able  for  the  Commission  to  x>ermit  the  Company  to  recover 
the  amount  of  this  investment.  There  is  no  evidence  that 
the  new  rates  are  unreasonable. 
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(2)  The  order  of  the  Commitiog  violated  no  reqnire- 
ment  of  law  in  its  method  of  determination  of 
the  new  rates. 

The  law  imposes  no  fixed  formula  on  the  Commission 
for  testing  the  reasonableness  of  rates.  The  District  Court 
was  in  error  in  inferring  from  the  statute  that  rates  can 
only  be  tested  against  the  ‘‘fair  value”  of  specific  physical 
property  “used  and  useful”,  and  in  rejecting  the  “invest¬ 
ment”  test  of  rates  used  by  the  Commission.  Because  the 
District  Court  differed  with  the  procedural  tedmique  of  the 
Commission,  it  concluded  that  the  Commission  had  made  an 
error  of  law.  In  this  conclusion  the  District  Court  ignored 
the  controlling  dedsions  of  the  Supreme  Court  of  the 
United  States  and  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit. 


(3)  Theorder  of  the  Commisuon  violated  no  require¬ 
ment  of  law  in  the  timing  of  the  new  rates. 

The  Commission  on  November  9,'  1949  ordered  the  new 
rates  to  be  put  into  effect  on  meter  readings  taken  on  and 
after  November  16,  1949.  The  Company  spreads  the  task 
of  reading  meters  evenly  over  the  month,  each  meter  being 
read  at  monthly  intervals.  Customers  whose  meters  were 
read  immediately  after  November  16  paid  the  increased 
rates  on  gas  coxisumed  prior  to  November  16.  Customers 
whose  meters  were  not  read  until  December  16  had  the 
advantage  of  the  lower  rates  up  to  November  16.  No  cus¬ 
tomer  has  a  vested  right  to  buy  gas  at  unreasonably  low 
rates,  and  the  order  of  the  Commission  was  within  its 
power  and  in  accordance  with  its  usual  practice. 
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ARGUMENT; 

(1) 

The  findings  of  upon  which  die  Commis¬ 
sion’s  order  rests  are  not  unreasonably  arbitrary  or 
ci^ricious. 

A.  The  Commission*#  method  of  testing  the  fairness 
of  the  proposed  rates  against  an  investment  cost 
rate  hase  was  fair  and  reasonable. 

It  will  be  shown  under  point  (2)  below  that  the  invest¬ 
ment  cost  method  of  testing  rates  does  not  violate  any  re¬ 
quirement  of  law.  It  will  be  shown  here  that  the  invest¬ 
ment  cost  method  is  a  reasonable  method,  commonly  ac¬ 
cepted,  which  was  applied  by  the  Commission  in  a  reason¬ 
able  and  consistent  fashion. 

The  investment  cost  method  used  by  the  Commission 
stems  from  the  famous  concurring  opinion  of  Mr.  Justice 
Brandeis  in  1923  in  the  Southwestern  BeU  Telephone  case, 
where  he  said: 

^*The  adoption  of  the  amount  prudently  invested 
as  the  rate  base  and  the  amount  of  the  capital  charge 
as  the  measure  of  the  rate  of  return  would  give  de¬ 
finiteness  to  these  two  factors  involved  in  rate  con¬ 
troversies  whidi  are  now  shifting  and  treadberous, 
and  which  render  the  proceedings  peculiarly  burden¬ 
some  and  largely  futile.  Such  measures  offer  a  basis 
for  decision  which  is  certain  and  stable.  The  rate 
base  would  be  ascertained  as  a  fact,  not  determined 
.  as  matter  of  opinion.  It  would  not  fluctuate  with  the 
market  price  of  labor,  or  materials,  or  money.  It 
would  not  change  with  hard  times  or  shifting  x>opu]a- 
tions.  It  would  not  be  distorted  by  the  fickle  and 
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varying  judgments  of  appraisers,  commissions,  or 
courts/’  {Southwestern  BeU  Tel,  Co.  v.  Pub.  Serv. 
Comm.,  262  TJ.  S.  276, 306-307)  (1923). 

Mr.  Justice  Brandeis  further  pointed  ont  that  under  the 
prudent  investment  theory  it  is  not  specific  property  hut 
capital  invested  upon  -whidi  the  utility  is  entitled  to  earn  a 
return. 


<<The  so-called  rule  of  Smyth  v.  Ames  is,  in  my 
opinion,  legally  and  economically  unsound  The 
thing  devoted  by  the  investor  to  the  public  use  is 
not  spedfic  property,  tangible  and  intangible,  but 
capital  embarked  in  ^e  enterprise.  Upon  the  capital 
so  invested  the  Federal  Constitution  guarantees  to 
the  utility  the  opportunity  to  earn  a  fair  return.” 
{id.  p.  290) 

The  basic  views  of  Mr.  Justice  Brandeis  on  rate  regula¬ 
tion  w'ere  gradually  adopted  by  various  state  regulatory 
bodies  and  courts.  In  the  1930s  legislation  was  enacted 
providing  for  Federal  regulation  of  interstate  commerce 
in  communications,  electric  energy  and  natural  gas.*  The 
regulatory  commissions  administering  this  legislation 
actively  furthered  the  adoption  of  the  investment  cost 
approach  to  rate  making.  In  Federal  Power  Commission 
V.  Naturod  Gas  Pipeline  Co.,  315  XT.  S.  575  (1942)  the 
concurring  opinion  of  Justices  Blad:,  Douglas  and  Murphy 
stated: 


<<The  Commission  may  now  adopt,  if  it  chooses, 
prudent  investment  as  a  rate  base — ^the  base  long 


*  Federal  Coxninimieations  Aet,  Jane  19,  1934,  .e.  652  (48  Stat.  1070),  aa 
amended  May  31,  1938,  e.  296  (52  Stat.  588),  TJ.  S.  C,  Title  47,  e.  5,  eeea. 
201  to  221,  ind.;  Federal  Power  Act  of  Jane  10,  1920,  e.  285,  added  Aag. 
26,  1935^  687,  Title  IZ,  $213  (49  Stat.  847),  TT.  S.  0.,  Title  16,  e.  12,  parts 
H  and  lH,  sees.  824  to  82St  incL;  Nataral  Gas  Act,  Jane  21,  1938,  e.  556 
(52  Stat  821),  XT.  S.  C.,  Title  15,  e.  15B,  sees.  717  to  717w  ind. 
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advocated  by  Mr.  Justice  Brandeis.-  -And. for  the 
reasons  stated  by  Mr.  Justice  Brandeis  in  the  South¬ 
western  Bell  Telephone  case,  there  could  be  no  con¬ 
stitutional  objection  if  the  Oonunission  adhered  to 
that  formula  and  rejected  all  others.”  (p.  606) 

The  acceptability  of  the  investment  theory  was  finally 
established  two  years  later  by  the  demsion  of  the  United 
States  Supreme  Court  in  Federal  Power  Commission  v. 
Eope  Natural  Gas  Co.,  320  U.  S.  591  (1944). 

As  stated  by  Professor  Tradisel: 

* ‘Prudent  investment  as  the  method  of  determin¬ 
ing  the  rate  base  has  been  endorsed  rather  generally 
by  those  interested  in  effective  regulation.  Such  men 
as  Justice  Brandeis,  Joseph  B.  Eastman,  John 
Bauer,  and  James  C.  Bonbright  were  among  those 
who  early  and  persistently  advocated  prudent  invest¬ 
ment  principles. 

“The  Federal  Power  Commission  and  many  other 
regulatory  commissions  have  adopted  the  prudent 
investment  method  of  determining  the  rate  base.  Be¬ 
ginning  with  the  Hope  case,  this  procedure  has  been 
made  possible  by  the  Supreme  Court  of  the  United 
States.”  (Herman  H.  Tradisel,  “Public  Utility Beg- 
ulation”  (1947)  p.  285) 

The  cases  establishing  the  acceptability  of  the  invest¬ 
ment  theory  will  be  discussed  in  more  detail  under  point  (2) 
below.  The  application  of  the  investment  theory  by  the 
Commission  to  the  particular  items  here  in  question  is 
wholly  consistent  with  the  theories  originally  expressed 
Mr.  Justice  Brandeis.  In  his  dissent  in  Pacific  Gas  Elec¬ 
tric  Co.  V.  San  Francisco,  265  U.  S.  403  (1924),  'Mr.  Justice 
Brandeis  had  occasion  to  poiut  out  the  application  of  the 
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prudent  investment  theory  to  the  question  of  depreciation 
charges  and  the  treatment  of  abandoned  plant,  as  follows: 

^^Legal  sdenoe  can  solve  the  problem  of  the  just 
depreciation  charge  of  public  utilities  in  a  similar 
manner.  Under  the  rule  which  fixes  the  rate  base  at 
the  amoxmt  prudently  invested,  the  inevitable  errors 
incident  to  fixing  the  year’s  depreciation  charge  do 
not  result  in  injustice  either  to  the  utility  or  to  the 
community.  •  •  •  If  a  new  device  is  adopted  which 
involves  additional  investment  (to  buy  a  new  plant  or 
a  patent  right)  the  company’s  investment,  on  whidi 
the  return  must  be  paid,  is  increased  by  that  amount. 
If  the  new  device  does  not  involve  new  investment, 
but  the  innovation  involves  increased  current  pay¬ 
ments  (like  royalties  for  use  of  a  process)  the  ad^- 
tional  disbursement  is  borne  by  the  community  as  an 
operating  expense.  The  cost  of  a  scrapped  plant  is 
carried  as  part  of  the  investment  on  which  a  return 
must  he  paid  unless  and  until  it  has  been  retired,  that 
is  fully  paid  for,  out  of  the  depreciation  reserve. 
Thus,  justice  lK)th  to  the  owners  of  the  utility  and  to 
the  public  is  assured.”  (pp.  424-425)  (Emphasis 
supplied) 

Text  writers  have  recognized  the  logic  under  the  prudent 
investment  theory  of  permitting  the  utility  to  earn  on  invest¬ 
ments  whidti  do  not  result  in  any  tangible  property,  and  on 
the  unamortized  balance  of  tangible  property  which  has 
been  abandoned.  Thus,  George  0.  May,  formerly  senior 
partner  of  Price,  Waterhouse  &  Co.,  in  his  book  **  Financial 
Accounting”  (1943)  observes: 

**•  •  •  the  theory  of  Mr.  Justice  Brandeis  really 
leads  to  the  conclusion  that  once  property  is  dedicated 
to  the  public  service  the  asset  of  the  investor  becomes 
a  right  to  a  return,  and  that  the  distinction  between 
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tangible  and  intangible  property  ceaa^  to  have 
cial  significance,  if,  indeed,  it  -  contumes  to  ezist^^ 

(p.160)  . 

On  the  subject  of  abandoned  plant,  Mr.  May  points  out: 

•  •  sometimes  retirements  occur,  mudi  earlier 
than  was  contemplated  and  present  difficult  prob¬ 
lems.  For  ordinary  accounting  purposes  it  is  diffi¬ 
cult  to  justify  carrying  forward  a  balance  in  respect 
of  an  asset  which  has  ceased  to  have  usefulness  *  *  * 
^^Sueh  a  proposal  seems  clearly  valid  if  the  doc¬ 
trine  of  prudent  investment,  or  a  variant  thereof,  is 
accepted  as  the  basis  for  rate  regulation.  Manifestly 
it  has  not  the  same  validity  where  value  is  the  sole 
test  of  the  reasonableness  ^  rates.,  for  in  such  cases 
no  value  can  fairly  be  asserted  in  respect  of  property 
that  has  ceased  to  exist  or  of  rights  growing  out  of 
its  former  existence.*^  (pp.  148-149) 

Under  the  prudent  investment  theory,  moncty  properly 
spent  on  conversion  of  customers’  ai^lianoes  for  the  use 
of  natural  gas  is  entitled  to  a  return  in  the  same  manner  as 
money  spent  on  the  purcffiase  of  physical  property.  Con¬ 
version  expense  is  a  capital  expenditure.  As  !&&.  May 
points  out,  A  capital  expenditure  is  one,  the  usefulness 
of  which  is  expected  to  extend  over  several  accounting, 
periods.”  (id.  p.  45)  If  the  item  of  conversion  expense  is 
sufficiently  small  so  that  it  can  be  taken  as  an, operating 
revenue  deduction  in  the  current  year,  the  utOity  in  eff^ 
has  been  paid  for  this  item  through  its  rate  charges  in 
the  current  year,  and  the  question  of  return  on  the  amount 
expended  does  not  arise.  If,  however,  the  item  of  con¬ 
version  cost  is  so  large  as  to  make  it  impracticable  for  the 
consumers  to  pay  for  the  item  throu^  tlie  rates  charged 
in  the  current  year,  then  it  is  proper  to  amortize  &e  item 
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over  a  future  period,  and  during  the  period  of  amortiza¬ 
tion  the  utility  should  be  allowed  a  return  on  the  diminish¬ 
ing  balance  of  its  investment  The  investor’s  “right  to 
a  return”  on  money  invested  in  conversion  of  customers’ 
appliances  is  the  same  as  its  “right  to  a  return”  on  money 
invested  in  physical  property. 

From  the  above,  it  is  apparent  that  a  proper  use  of  the 
prudent  investment  test  of  the  reasonableness  of  rates 
dictates  the  inclusion  in  the  rate  base  of  the  Company’s 
remaining  investment  in  the  West  Station  and  the  cost  of 
conversion  of  customers’  appliances  for  the  use  of  natural 
gas.  The  Company  is  entitled  to  recover  the  cash  invested 
in  these  items,  and  to  receive  a  return  on  such  investment 
Tmtil  recovered,  in  exactly  the  same  way  that  it  is  entitled 
to  a  return  on  any  investment  prudently  made  for  the  serv¬ 
ice  of  the  public. 

B.  The  Commission’s  treatment  of  abandoned  plant 
was  reasonable. 

The  West  Station,  formerly  used  for  the  production  of 
water  gas  and  the  mixing  of  water  gas  with  natural  gas,  was 
abandoned  upon  the  change-over  to  natural  gas  in  1947. 
The  unamortized  balance  of  the  Company’s  investment 
applicable  to  the  District  of  Columbia  at  May  31,  1949 
amounted,  according  to  the  Commission’s  witness,  to  about 
$1,775,000  (App.  497,  Exhibit  19,  App.  603).  It  has  been 
shown  under  paragraph  A  above  that  the  logic  of  the  pru¬ 
dent  investment  theory  requires  the  inclusion  in  the  rate 
base  of  an  investment  prudently  made  in  the  public  service 
until  that  investment  has  been  recovered  through  depreda¬ 
tion  or  amortization  diarges  even  though  the  physical  prop¬ 
erty  resulting  from  the  investment  has  already  been 
abandoned. 
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In  the  case  of  the  West  Station,  the  Oommisdon  had 
strong  additional  reasons  for  finding  that  the  xmrecovered 
balance  of  the  inrestmeht  should  be  retained  in  the  rate 
base.  These  additional  reasons  grew  ont  of  the  long  history 
of  dose  regnlation  by  the  Commission  of  the  Company’s 
depreciation  accmals.  For  many  years,  the  Commission, 
in  firing  rates,'had  confined  the  Company’s  depreciation 
accmals  to  amonnts  lower  than  the  Company  felt  desirable. 
By  its  own  regnlation,  the  Commission  had  thus  prevented 
the  Company  from  bnilding  np  a  depredalioh  reserve  ad¬ 
equate  for  the  retirement  of  the  West  Station.  If  in  earlier 
» 

years  the  Commission  had  foreseen  the  changeover  to 
natural  gas  and  the  retirement  of  the  West  Station,  it  would 
have  permitted  the  Company  to  provide  for  the  plant’s 
retirement  through  higher  depredation  accruals  which  in 
turn  would  have  resulted  in  higher  allowable  rates  to  the 
public.  Since  the  Company’s  recovery  in  the  past  of  its 
investment  in  the  West  Station  during  the  i>eriod  of  its 
use  had  been  prevented  by  the  Commission  in  order  to  xnain- 
tain  low  rates  to  the  public,  the  Commission  recognized  the 
palpable  unfairness  of  denying  recovery  of  the  Company’s 
remaining  investment  through  amortization  duirges  in  the 
future. 

y.  A.  McElf resh.  Executive  Accountant  and  Auditor  for 
the  Commission,  in  the  course  of  his  redirect  examination 
in  the  proceedings  before  the  Conunission,  summarized  his 
views  on  the  treatment  of  the  $1,775,000  unrecovered  invest¬ 
ment  in  the  West  Station  as  follows : 

^^As  I  have,  previously  explained,  that  item  rep¬ 
resents  the  allocated  portion  of  the  difference  be¬ 
tween  the  original  cost  of  plant  abandoned  inddent 
to  the  changeover  to  natural  gas  and  the  portion  of 
accrued  depreciation  considered  applicable  thereto 
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and  by  accmed  depreciation  I  mean  the  depreda¬ 
tion  accrued  on  the  books  of  the  Company  generally 
at  rates  prescribed  by  this  Commission 

«ln  other  words,  provision  for  the  retirement 
of  this  plant  through  depreciation  accruals  has  be^ 
inadequate  over  the  period  that  this  property  was 
devoted  to  public  service. 

^‘Had  adequate  provision  been  made,  there  would 
of  course  at  this  time  be  no  extraordinary  property 
loss,  but  cost  of  service  during  the  life  of  this  prop¬ 
erty  would,  of  course,  have  been  increased  by  a  like 
amount. 

<<This  additional  cost  in  turn  might  have  neces¬ 
sitated  the  prescription  of  higher  rates  for  gas  serv¬ 
ice.  Stated  another  way,  inadequate  provision  for 
depreciation  in  the  past  has  resulted  in  a  lower  cost 
of  service  and  an  equitable  balancing  of  the  interest 
of  investors  and  consumers,  in  my  opinion,  requires 
that  this  item  be  treated  the  same  as  any  other  un¬ 
recovered  investment  whether  in  use  or  not  now  in 
use,  provided  that  the  abandoned  property  had  been 
used  in  furnishing  utility  service. 

“Under  the  investment  theory  of  rate  regula¬ 
tion,  I  believe  that  the  used  and  useful  concept  loses 
mudi  of  its  significance  in  so  far  as  an  item  of  this 
diaracter  is  concerned.  The  investment  theory,  as 
I  see  it,  requires  a  reasonable  return  on  as  well  as 
a  return  of  capital  invested  to  furnish  utility  service. 
If  the  capital  has  not  been  returned  by  the  time  the 
property  in  which  it  was  invested  is  retired  from 
service,  it  is  because  of  inadequate  depreciation 
accruals. 

“Under  this  condition,  the  only  means  of  pro¬ 
viding  a  return  on  and  a  return  of  capital  invested 
to  furnish  utility  service  is  to  include  extraordinary 
property  losses  in  the  rate  base  and  to  allow  the 
amortization  of  such  losses  as  an  operating  revmiue 


...  dednotioxL  This  .is  the.  tEeatment  that'  1  have 
..  accorded  this  item;  and,  Iragaizi  state  that  in  zny 
opinion,  it  is  entirely  equitable  and  proper  imder 
the  investment  theory  of  rate  regulation.”  (App. 
497-498)  ~  ^ 

Testimony  by  James  El  Macintosh,  the  vritness  for 
the  General  Services  Administration^  was  introduced  in 
opposition  to  indnding  the  investment  in  the  West  Station 
in  the  rate  base.  His  only  reason  was  that  the  West 
Station  was  no  longer  used  and  useful  for  the  public 
service.  While  this  reasoning  might  have  some  merit  if 
the  Commission  had  been  applying  a  reprodnction  cost 
test  to  the  new  rates,  it  obviously  ladled  logic  in  its  api^^ 
cation  to  an  investment  cost  test.  Mr.  Madntodi  did  not 
question  the  prudence  or  propriety  of  the  investment  orig¬ 
inally  made  in  the  West  Station  and  conceded  that  if  the 
abandonment  of  the  West  Station  could  have  been  fore¬ 
seen,  it  should  have  been  provided  for  by  deprecialion 
accruals  (App.  324).  Mr.  Macintosh  also  agreed  that  the 
investment  in  the  West  Station  should  be  amortized  over  a 
future  period,  although  he  proposed  a  fifteen  year  period 
instead  of  the  ten  year  x>eriod  which  had  been  adopted  by 
the  Commission  by  its  letter  dated  February  25, 1948  (Appi 
485).  No  competent  witness  supported  the  view'  adopted 
by  the  District  Court  that  amortization  of  the  West  Station 
should  be  completely  disallowed  and  that  the  Company  be 
denied  aU  recovery  on  its  investment 

C.  The  Cemmuskm’s  treatmeiit  of  converncm  costs 
was  reasooahle. 

It  was  necessary  for  the  Company  to  expend  approxi¬ 
mately  $3,000,000  on  the  conversion  of  .customers’  appli¬ 
ances  for  the  use  of  natural  gas.  If  the  customers’ 
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‘  appliances  had  not  been  converted,  the  Company  could  not 
have  distributed  and  sold  straight  natnral  gas.  The  con¬ 
version  costs  were  necessary  in  order  to  obtain  the  econ¬ 
omies  which  have  resulted  from  the  snbstitntion  of  straight 
natural  gas  for  the  Company’s  former  supply  of  mixed 
gas.  No  one  has  questioned  the  prudence  or  the  necessity 
of  the  Company’s  investment  in  conversion  costs.  As 
pointed  out  by  the  Commission  in  its  order,  all  competent 
witnesses  in  the  proceeding  agreed  that  the  conversion 
costs  were  proper  operating  revenue  deductions  which,  by 
reason  of  their  size,  should  be  amortized  over  a  period  of 
time  rather  than  included  in  the  single  year  in  which  the 
conversion  was  effected  (App.  89, 90).  The  witness  for  the 
General  Services  Administration  testified  that  the  period 
of  amortization  should  be  fifteen  years  rather  than  ten 
years,  but  the  District  Court  on  this  point  accepted  the 
judgment  of  the  Commission  (App.  13, 16). 

The  only  question  now  at  issue  is  whether  the  Company 
should  properly  he  allowed  a  return  on  the  diTniniahiTig 
balance  of  its  investment  during  the  interval  of  time  before 
it  recovers  its  investment  through  operating  revenue  de¬ 
ductions.  The  Commission,  in  its  opinion,  pointed  out  the 
obvious  truth  that  funds  cannot  be  secured  from  investors 
without  cost,  and  that  the  funds  invested  for  the  purpose 
of  converting  customers’  appliances  were  as  mudi  entitled 
to  receive  a  return  as  any  investment  in  property  devoted 
to  jmblic  use  (App.  90). 

The  Commission’s  witness,  Mr.  McElfresh,  testified 
as  follows  on  re-direct  examination  with  respect  to  the 
item  of  conversion  cost: 

^^This  item  represents  the  weighted  unamortized 
portion  of  conversion  cost  not  charged  against  con¬ 
sumers  as  of  May  31,  1949.  •  •  • 
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<*MeanwMle,  getting  back  to  the  reason  for  ih- 
dnding  the  nnamortized  portion  of  this  item  in  the 
rate  base,  it  appears  that  an  item  properly  charge¬ 
able  as  an  operating  revenue  deduction  is,  if  amor¬ 
tized  over  a  future  period,  nothing  more  or  less 
than  an  investment  by  the  Company  incident  to  the 
furnishing  of  utility  service  and  as  an  investment 
is  a  proper  element  upon  which  a  return  should  be 
allowed. 

“Under  the  investment  theory  of  rate  regulation, 
it  is  the  capital  invested  to  furnish  service  on  which 
return  should  be  allowed;  and  if  the  capital  is  ex¬ 
pended  for  other  than  tangible  property,  it  is  still 
investment  and  as  such  entitled  to  a  return  until 
it  has  been  fully  amortized  or  recovered.  It  is  no 
different  from  an  investment  in  an  item  of  tangible 
property  used  in  furnishing  gas  service.’^  (App.499) 

The  witness  for  the  General  Services  Administration 
•  opposed  the  inclusion  of  conversion  costs  in  the  rate  base 
for  reasons  similar  to  those  expressed  with  respect  to  the 
West  Station,  Le.,  that  there  was  no  tangible  property 
resulting  from  the  investment  This  reasoxiing,  as  has 
been  pointed  out,  has  no  logic  in  its  application  to  an 
investment  test  of  reasonable  rates.  Even  under  a  repro¬ 
duction  cost  or  fair  value  test,  however,  it  would  seem 
that  conversion  costs  could  be  included  as  a  part  of  the 
rate  base  upon  the  same  grounds  customarily  accepted  for 
the  inclusion  of  working  capital  For  rate  purposes,  work¬ 
ing  capital  is  merely  the  amount  of  capital  necessary  to 
cover  the  gap  between  cash  expenditures  in  the  production 
and  delivery  of  services  and  the  collection  of  revenues 
from  the  sale  of  services.  See  Whitten  and  Wilcox  **Vakui- 
tion  of  Public  Service  Corporations**,  (rev.  ed.  1928)  Section 
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781  and  Thompson  &  Smith  **Public  Utility  Economics** 
(1941),  p.  314.  Conversion  costs  constituted  a  cash  ex¬ 
penditure  which  was  a  prerequisite  to  the  delivery  of 
straight  natural  gas  to  the  customer  and  which  would  be 
compensated  for  only  out  of  revenues  collected  over  the 
ten  year  period  of  the  amortization  of  the  conversion  costs. 
As  pointed  out  by  the  Commission  in  its  opinion,  Mr.  Mac¬ 
intosh  could  not  satisfactorily  explain  his  objection  to 
allowing  a  return  on  conversion  costs  in  the  light  of  his 
admission  that  working  capital  was  entitled  to  a  return 
(App.  517). 

D.  There  is  no  evidence  in  the  record  establishing 
that  the  end  result  reached  by  the  Commission  in 
fixing  the  new  rates  was  unreasonable. 

The  Commission  found - 

**•  •  •  that  the  rates  specified  in  the  order 
attached  to  this  opinion  are  just,  reasonable  and 
non-discriminatory  and  will  permit  the  Company  to 
earn  a  fair  return  upon  its  investment  devoted  to 
public  service  and  maintain  its  financial  integrity. 
•  •  •  »»  (App.  105.) 

No  competent  evidence  was  offered  in  this  proceeding 
which  would  establish  that  the  new  rates  are  unjust,  unrea¬ 
sonable  or  discriminatory.  The  Appellee  based  his  attach 
on  the  Commission  order  before  the  District  Court  upon 
the  theory  that  as  a  matter  of  law  the  Commission  erred  in 
the  method  whidi  it  used  for  testing  the  reasonableness  of 
the  new  rates.  The  Appellee  argued  that  as  a  matter  of  law 
the  Commission  could  not  include  the  Company’s  invest¬ 
ment  in  abandoned  plant  and  conversion  costs  in  the  invest¬ 
ment  base  used  by  the  Commission  in  estimating  the  rate 
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of  return  which  the  Company  might  earn  under  the  new 
rates.  It  will  be  shown  under  point  (2)  below  that  this 
approach  confuses  matters  of  procedure  and  technique  with 
matters  of  law.  It  will  be  shown  here  that  disagreement 
with  one  or  more  parts  of  the  Commission's  investment  test 
does  not  impel  the  conclusion  that  the  Commission’s  ulti¬ 
mate  finding  was  erroneous. 

The  Commission  has  an  expert  knowledge  and  famili¬ 
arity  with  the  affairs  of  the  Company  based  upon  a  long 
history  of  regulation.  The  decision  of  the  Commission  to 
grant  a  rate  increase  to  the  Company  was  not  the  result  of 
a  mechanical  application  of  a  fixed  rate  of  return  to  a  rate 
base  representing  merely  a  mathematical  calculation.  The 
Commission  had  in  mind  the  necessity  of  preserving  the 
financial  integrity  of  the  Company  and  its  ability  to  attract 
equity  capital  for  investment  in  the  public  service.  The 
Commission  had  in  mind  its  action  taken  on  February  3, 
1949,  in  Order  No.  3487  (App.  117),  in  which  its  conclu¬ 
sions  on  the  depreciation  accruals  to  be  made  by  the  Com¬ 
pany  in  the  future  were  premised  on  the  concurrent  amorti¬ 
zation  of  the  Company’s  investment  in  abandoned  produc¬ 
tion  property  as  set  forth  in  its  Order  No.  3261.  The  Com¬ 
mission  had  in  mind  that  the  rate  of  return  of  6%,  which  it 
had  fixed  for  the  Company  by  its  Orders  No.  2827  and  2944, 
had  been  based  upon  its  study  of  the  cost  of  capital  to  the 
Company  (App.  209),  and  that  the  ability  of  the  Company  to 
attract  capital  at  favorable  rates  in  turn  depended  upon  the 
maintenance  of  favorable  earnings  and  upon  the  degree  of 
security  afforded  to  capital  invested  in  the  Company  under 
the  Commission’s  investment  theory.  In  this  connection, 
Mr.  McElfresh  testified  in  answer  to  a  question  put  by 
counsel  for  General  Services  Administration,  as  follows: 
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Well,  now,  I  think  my  question  wasn’t  clear. 
‘‘Will  you  picture  a  situation  where  a  Commission 
has  a  rate  case  before  it  and  is  setting  a  fair  rate  of 
return  and  then  apply  the  two  theories,  your  theory 
and  Mr,  Macintosh’s  theory,  and  tell  me  whether 
they  would  or  would  not  influence  the  Commission  in 
determining  what  is  a  fair  rate  of  return  t 

“A.  I  would  say  this :  that  if  you  lessen  your  rate 
base  to  the  extent  that  Mr.  Macintosh  has,  certainly 
the  capital  costs  of  the  business  have  to  be  met,  and 
with  that  lower  rate  base  you  would  have  to  provide 
a  higher  rate  of  return  than  you  would  on  a  strict 
investment  basis.”  (App.  529) 

The  importance  of  setting  rates  at  a  level  which  will 
permit  the  Company  to  attract  capital  is  indicated  in  the 
concurring  opinion  of  Justices  Black,  Douglas  and  Murphy, 
in  Federal  Power  Commission  v.  Natural  Gas  Pipeline  Co., 
315  IT.  S.  575  (1942)  as  follows: 

<(  •  •  •  Irrespective  of  what  the  return  may  be 
on  ‘fair  value’,  if  the  rate  permits  the  company  to 
operate  successfully  and  to  attract  capital  sll  ques¬ 
tions  as  to  ‘just  and  reasonable’  are  at  an  end  so  far 
as  the  investor  interest  is  concerned.  Various  routes 
to  that  end  may  be  worked  out  by  the  expert  admin¬ 
istrators  charged  with  the  duty  of  regulation.  It 
is  not  the  function  of  the  courts  to  prescribe  what 
formula  should  be  used.”  (p.  607) 

It  is  thus  apparent  that  the  investment  test  applied  by 
the  Commission  has  a  number  of  interrelated  parts.  The 
rate  of  return  flxed  by  the  Commission  rests  upon  the 
assumption  of  a  degree  of  security  afforded  the  investor 
through  the  application  of  the  Commission’s  investment 
theory.  If  the  investor  is  exposed  to  added  hazards  by 
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denying  to  the  Company  the  recovery  of,  or  a  return  on, 
money  prudently  invested,  then  the  rate  of  return  allowed 
by  the  Commission  must  be  increased.  Similarly,  if  instead 
of  amortizing  the  abandoned  plant  over  a  period  of  years, 
a  greater  portion  of  the  plant  had  been  charged  to  the 
depreciation  reserve,  the  depreciation  accruals  in  the  future 
might  properly  have  been  increased  by  the  Commission. 
The  Appellee  has  signally  failed  to  bear  the  burden  of  proof 
necessary  to  establish  that  the  rates  fixed  by  the  Commission 
were  unjust  or  unreasonable.  He  has  criticized  one  element 
considered  by  the  Commission  in  establishing  those  rates, 
but  he  has  failed  to  show  that  the  Commission  could  not 
properly  have  arrived  at  the  same  end  result  through  the 
compensating  adjustment  of  the  other  elements.  There  is 
no  testimony  in  the  record  that  the  Company  should  be 
limited  to  a  6%  rate  of  return  if  it  were  exposed  to  the 
added  risks  which  would  result  from  the  acceptance  of 
Appellee’s  theories. 


(2) 

The  order  of  the  Commission  violated  no  require¬ 
ment  of  law  in  its  method  of  determination  of  the  new 
rates. 

A.  The  applicable  statute  does  not  prescribe  any 
fixed  formula  for  rate-making. 

The  District  of  Columbia  Code  does  not  require  the  Com¬ 
mission  to  follow  any  fixed  formula  in  its  determination  of 
just  and  reasonable  rates.  It  is  not  bound  to  make  a  valua¬ 
tion  of  the  property  of  the  Company  used  and  useful  in  the 
public  service  and  base  its  rates  on  an  application  of  a  rate 
of  return  to  a  property  valuation. 

The  applicable  statute  (D.  C.  Code  (1940)  §43-301, 
quoted  on  page  5)  merely  provides  that  rates  must  he 
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**  reasonable,  jnst  and  nondiscriminatory.*^  Other  portions 
of  the  statute  (D.  C.  Code  (1940)  ^43-305,  306  quoted  on 
pages  54  and  55)  which  are  not  applicable  to  rate  making, 
authorize  the  Commission  to— 

“ascertain  •  •  •  the  amount  of  money  expended  in 
the  construction  and  equipment  of  every  public  util¬ 
ity  ••• ;  also  the  amount  of  money  it  would  require 
to  secure  the  *  *  *  offices,  works,  storage  plants  •  •  • 
and  any  other  property  or  instrument  •  •  *  used  in 
or  useful  to  the  business  of  such  public  utility,  and 
to  replace  all  the  physical  properties  belonging  to 
the  public  utility.’’ 


and  to 

“value  the  property  of  every  public  utility  within 
the  District  of  Columbia  actually  used  and  useful 
for  the  convenience  of  the  public  at  the  fair  value 
thereof  at  the  time  of  said  valuation.” 

The  District  Court  interpreted  these  inapplicable  por¬ 
tions  of  the  statute  as  requiring  the  Commission  to  fix  rates 
for  the  Company  on  a  rate  base  limited  to  physical  property 
“used  and  useful”,  eliminating  the  investments  in  the  West 
Station  and  in  conversion  costs.  The  District  Court  erred 
in  applying  these  portions  of  the  statute  to  rate-making. 
The  statute  merely  authorizes  the  Commission  to  deter¬ 
mine  replacement  cost  or  present  fair  value  of  a  utility’s 
property  used  and  useful.  The  “used  and  useful”  lan¬ 
guage  is  appropriate  to  a  reproduction  cost  study,  as  there 
would  be  no  reason  to  reproduce  anything  not  used  and  use¬ 
ful  The  statute  does  not  require  the  Commission  to  use 
replacement  cost  or  present  fair  value  as  a  basis  for  fixing 
rates.  The  District  Court  indeed  did  not  suggest  that  the 
Commission  erred  in  failing  to  make  a  reproduction  cost 
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study  as  a  x>art  of  the  proceedings.  But  for  some  nnex- 
plained  reason  the  District  Court  has  lifted  from  their  con¬ 
text  the  words  ‘‘used  and  useful”  (which  arc  appropriate 
to  a  “present  fair  value”  test  of  rates)  and  has  sought  to 
interject  them  into  the  Commission’s  investment  test  of 
rates  where  these  words  have  no  logic  or  significance. 

In  the  District  of  Columbia  the  prindple  that  rate-mak¬ 
ing  does  not  depend  upon  present  fair  value  was  estab¬ 
lished  by  the  decision  of  this  Court  in  Potomac  Electric 
Power  Co,  v.  Public  Utilities  Commission,  81  App.  D.  C. 
225, 158  F.  (2d)  521,  (cert.  den.  331  U.  S.  816  (1947)).  As 
stated  by  Judge  Edgerton  in  that  case : 

“The  law  creating  the  Public  Utilities  Commis¬ 
sion  provides  in  Par.  2  that  the  charges  of  public 
utilities  shall  be  ‘reasonable,  just  and  nondiscrimin- 
atory’.  Far.  41  directs  the  Commission  to  fix  ‘just 
and  reasonable’  rates  and  charges.  The  statute  does 
not  undertake  to  provide  a  formula  for  determining 
what  rates  are  just  and  reasonable.”  (p.  522) 

In  that  case,  Potomac  Electric  Power  Co.  contended  that  a 
valuation  of  its  property  was  necessary  to  the  validity  of 
the  Commission’s  order.  Judge  Edgerton  answered  this 
contention  flatly,  citing  the  decision  of  the  Supreme  Court 
in  Federal  Power  Commission  v.  Mope  Natural  Gas  Co,, 
320  U.  S.  591,  and  saying; 

“  •  •  •  The  Act  docs  not  condition  rate-making 
upon  valuation.  Though  Congress  required  that  a 
valuation  be  made,  it  may  have  done  so  either  for 
possible  use  in  legislation  or  for  such  use,  if  any, 
as  the  Commission  might  see  fit  to  make  of  it,  in 
regolatmg  either  rates  or  security  issues.  The 
Supreme  Court  has  decided  that  a  statutory  provi¬ 
sion  for  finding  ‘fair  value’  does  not  require  use  of 
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‘fair  valne'  in  fixing  rates.  ‘  “Fair  value’'  is  the 
end  product  of  the  process  of  rate>maMng  not  the 
starting  point  •  •  •.  The  heart  of  the  matter  is  that 
rates  cannot  be  made  to  depend  upon  “fair  value” 
when  the  value  of  the  going  enterprise  depends 
on  earnings  under  whatever  rates  may  be  antici¬ 
pated’.”  (p.  525) 

B.  Controlling  decisions  of  the  courts  do  not  pre¬ 
scribe  any  fixed  formula  for  rate-making. 

It  has  been  shown  under  x)aragraph  A  above  that  the 
District  of  Columbia  Code  did  not  require  the  Commission 
to  follow  any  fixed  formula  in  its  determination  of  fair  and 
reasonable  rates.  It  will  be  shown  here  that  the  Commis¬ 
sion  was  also  free  from  any  constitutional  requirement  to 
test  rates  by  any  fixed  method. 

For  thirty-five  years  following  the  decision  of  the 
Supreme  Court  in  Smyth  v.  Ames,  169  U.  S.  466  (1898), 
the  courts  exercised  a  close  judicial  supervision  over  the 
details  of  rate  regulation.  During  this  period  the  courts 
prescribed  what  the  regulatory  commissions  should  and 
should  not  consider  in  determining  rate  base,  going  con¬ 
cern  value,  depreciation  and  rate  of  return.  Any  devia¬ 
tion  by  the  regulatory  body  from  the  classical  pattern  laid 
down  by  the  courts  might  result  in  reversal  In  the 
early  1930s,  however,  the  courts  began  to  move  away  from 
the  substitution  of  judicial  for  administrative  discretion 
in  rate-making.  Chief  Justice  Stone  dissented  in  West  v. 

C,  dk  P,  Tel.  Co.,  295  XT.  S.  662, 693  (1935),  protesting  against 
the  breadth  and  rigidity  of  the  judiciary’s  requirements 
upon  regulatory  bodies,  and  quoted  the  statement  of  Chief 
Justice  Hughes  in  Los  Angeles  Gas  Co.  v.  R.  B.  Common,  289 
IT.  S.  287  (1933) :  “We  do  not  sit  as  a  board  of  revision,  but 
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to  enforce  constitutional  rights”  (p.  304).  In  1938  in  Dris¬ 
coll  V.  Edison  Co.,  307  XJ.  S.  104,  in  his  concurring  opinion, 
Mr.  Justice  Frankfurter  lamented  that - 

‘‘the  Court’s  opinion  appears  to  give  new  vitalitj 
needlessly  to  the  misdiievous  formula  for  filing 
utility  rates  in  Smyth  v.  Ames.** 

By  1942  Chief  Justice  Stone’s  views  had  become 
accepted  by  a  majority  of  the  Supreme  Court.  In  Federal 
Power  Commission  v.  Natural  Gas  Pipeline  Co.,  315  U.  S. 
575  (1942),  the  Court  upheld  rates  prescribed  by  the  Fed¬ 
eral  Power  Commission  under  the  Natural  Gas  Act  of  1938.* 
In  terms  quite  similar  to  those  of  the  District  of  Columbia 
Code,  the  Natural  Gas  Act  required  that  rates  charged 
by  any  natural  gas  company  “shall  be  just  and  reason¬ 
able”  and  directed  the  Federal  Power  Commission  to 
“determine  the  just  and  reasonable  rate.”  Chief  Justice 
Stone  held  that  this  statutory  language  satisfied  the  con¬ 
stitutional  requirement  of  due  process,  and  that  the  Con¬ 
stitution  does  not  require  any  single  formula  to  be  used 
by  rate-making  bodies.  He  said: 

“The  Constitution  does  not  bind  rate-making 
bodies  to  the  service  of  any  single  formula  or  com¬ 
bination  of  formulas.  Agencies  to  whom  this  legis¬ 
lative  power  has  been  delegated  are  free,  within 
the  ambit  of  their  statutory  authority,  to  make  the 
pragmatic  adjustments  which  may  be  called  for  by 
particular  circumstances.  Once  a  fair  hearing  has 
been  given,  proper  findings  made  and  other  statutory 
requirements  satisfied,  the  courts  cannot  intervene 
in  the  absence  of  a  clear  showing  that  the  limits  of 
due  process  have  been  overstepped.  If  the  Com- 

♦Act  of  Jane  21,  1938,  c.  556  (52  Stat.  821),  V.  S.  C.  Title  IS,  c.  15B, 
sees.  717  to  717w  incL 
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mission’s  order,  as  applied  to  the  facts  before  it  and 
viewed  in  its  entirety,  prodnces  no  arbitrary  result, 
our  inquiry  is  at  an  end.”  (p.  586) 

In  their  concurring  opinion  in  the  Natural  Gas  Pipe¬ 
line  case.  Justices  Black,  Douglas  and  Murphy  emphasized 
as  follows  the  broad  area  of  discretion  left  to  administra¬ 
tive  experts  in  rate-making: 

•  it  is  important  to  note,  as  we  have  indi¬ 
cated,  that  Congress  has  merely  provided  in  ^  of 
the  Natural  Gas  Act  that  the  rates  fixed  by  the  Com¬ 
mission  shall  be  ^just  and  reasonable’.  It  has  pro¬ 
vided  no  standard  beyond  that.  Congress,  to  be 
sure,  has  provided  for  judicial  review.  But  §19  (b) 
states  that  the  ^Finding  of  the  Commission  as  to 
the  facts,  if  supported  by  substantial  evidence, 
shall  be  conclusive’.  In  view  of  these  provisions, 
we  do  not  think  it  is  permissible  for  the  courts  to 
concern  themselves  with  any  issues  as  to  the  eco¬ 
nomic  merits  of  a  rate  base.  The  Coxnmission  has  a 
broad  area  of  discretion  for  selection  of  an  appro¬ 
priate  rate  base. 

*^It  is  not  the  function  of  the  courts  to  prescribe 
what  formula  should  be  used  *  *  *  The  dedsion  in 
each  case  must  turn  on  considerations  of  justness 
and  fairness  which  cannot  be  cast  into  a  legalistic 
formula.  The  rate  of  return  to  be  allowed  in  any 
given  case  calls  for  a  highly  expert  judgment.  That 
judgment  has  been  entrqsted  to  ^e  Commission. 
There  it  should  rest 

•  ••••• 

“The  •  •  •  problem  of  rate-making  is  for  the  ad¬ 
ministrative  experts,  not  the  courts,  and  *  *  *  the 
ex  post  facto  function  previously  performed  by 
'  the  courts  should  be  reduced  to  the  barest  minimum 
which  is  consistent  with  the  statutory  mandate  for 
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jndidal  review.  That  review  should  be  as  confined 
and  restricted  as  the  review,  under  similar  statutes, 
of  orders  of  other  administrative  agencies.”  (pp. 
606-608) 

The  views  expressed  by  the  Supreme  Court  in  the  No- 
turcH  Qas  Pipeline  case  were  reaffirmed  in  its  decidon 
in  Federal  Power  Commission  v.  Mope  Natural  Gas  Co., 
320  IT.  S.  591  (1944).  In  that  case,  whidi  also  involved  a 
rate  controversy  under  the  Natural  6kis  Act,  the  Court  said: 

•  when  the  Commission’s  order  is  challenged 
in  the  courts  the  question  is  whether  that  order 
‘viewed  in  its  entirety,’  meets  the  requirements  of 
the  Act  Under  the  statutory  standard  of  ‘just  and 
reasonable’  it  is  the  result  reached  not  the  method 
employed  which  is  controlling  •  •  •  It  is  not  theory 
but  the  impact  of  the  rate  order  which  counts.  H 
the  total  effect  of  the  rate  order  cannot  be  said  to 
be  unjust  and  unreasonable,  judicial  inquiry  under 
the  Act  is  at  an  end.  The  fact  that  the  meihod  em¬ 
ployed  to  reach  that  result  may  contain  infirmities 
is  not  then  important.  Moreover,  the  Commission’s 
order  does  not  become  suspect  by  reason  of  the  fact 
that  it  is  diallenged.  It  is  the  product  of  expert 
judgment  which  carries  a  presumption  of  validity. 
And  he  who  would  upset  the  rate  order  under  the  Act 
carries  the  heavy  burden  of  making  a  convincing 
showing  that  it  is  invalid  because  it  is  unjust  and  un¬ 
reasonable  in  its  consequences.”  (p.  602) 

The  language  of  the  District  of  Columbia  statute  (D.  C. 
Code  (1940)  §^43-301,  quoted  on  page  5)  that  rates  be 
^‘reasonable,  just,  and  non-discriminatory”  closely  parallels 
the  “just  and  reasonable”  standard  of  the  Natural  Gas 
Act  cited  by  the  Supreme  Court  in  its  decisions  in  the 
Nalural  Gas  Pipeline  case  and  the  Mope  case  referred  to 
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above.  These  decisions  make  it  dear  beyond  argument  that 
the  Commission  was  not  constrained  by  any  constitutional 
requirement  to  follow  any  fixed  formula  in  testing  the 
reasonableness  of  the  new  rates  which  it  prescribed.  The 
development  of  a  **rate  base”  comprising  the  original  cost 
of  facilities,  depreciated  to  the  extent  of  the  book  reserve, 
the  inclusion  of  the  unrecovered  investment  in  the  gas  plant 
abandoned  as  a  result  of  the  change  to  natural  gas,  and  the 
unrecovered  investment  in  changeover  expense,  are  proper 
actions  of  the  Commission  in  its  broad  area  of  discretion 
for  a  selection  of  an  appropriate  rate  base.” 

C.  The  Commuson*#  me  of  die  investment  method 
for  testing  reasonableness  of  rates  does  not 
render  its  order  invalid  as  a  matter  of  law. 

The  Commission  tested  the  reasonableness  of  the  rate 
increase  granted  the  Company  by  what  it  termed  the  **in- 
vestment  theory”.  It  has  been  shown  under  point  (1) 
above  that  the  Commission  used  its  investment  theory  in  a 
rational  and  consistent  fashion.  It  has  been  shown  under 
paragraphs  A  and  B  above  that  neither  the  District  of 
Columbia  statute  nor  the  controlling  decisions  of  the  courts 
prevented  the  Commission  from  adopting  the  investment 
theory  as  a  test  in  determining  reasonableness  of  rates. 
The  District  Court  vacated  the  Commission’s  order  because 
it  differed  with  the  Commission  as  to  the  propriety  of  treat¬ 
ing  certain  items  as  investments  upon  whidi  the  Company 
should  be  allowed  to  earn  a  return,  and  of  treating  one 
item  as  a  proper  deduction  from  operating  revenues.  The 
District  Court  also  indicated  that  it  was  not  concerned  with 
the  end  result  reached  by  the  Commission  but  only  with 
what  it  considered  the  erroneous  method  followed. 
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The  District  Court  said: 

**The  Court  is  not  passing  upon  the  qnestion  as 
to  whether  or  not  this  action  of  the  Conunission 
provides  more  income  to  the  public  utility  than  it 
should  be  entitled  to.  What  the  Court  is  attempting 
to  say  is  that  the  matter  should  be  approached  not 
arbitrarily  or  cynically,  because  that  only  leads  to 
bad  methods;  but  it  should  be  approached  in  the 
proper  way. 

*‘If  the  utility  can  demonstrate  to  the  Public 
Utilities  Commission  that  they  are  not  receiving 
a  proper  income,  that  the  investors  are  not  being 
properly  treated,  that  they  are  not  making  a  decent 
living,  then  the  Commission  has  a  perfect  right  to 
raise  the  cost  of  gas  to  the  consumer.  But,  they 
should  do  it  in  a  legal  manner,  and  not  in  an  arbi- 
trary  manner.* 

^^The  Court  is  not  undertaking  to  interfere  with 
any  finding  of  fact.  An  improper  inclusion  in  the 
rate  base  or  in  operating  revenue,  which  is  entitled  to 
amortization,  is  not  a  matter  of  fact;  it  is  a  matter 
of  law.’^  (App.  14, 16) 

The  approach  indicated  by  the  quoted  passage  from 
the  opinion  of  the  District  Court  is  clearly  in  direct  con> 
tradiction  to  the  statement  in  the  concurring  opinion  of 
Judge  Clark  in  the  Potomac  Electric  Power  Co.  case,  as 
follows: 

^^It  seems  to  me  particularly  important  to  look 
to  the  substantive  result  of  the  Comnussion’s  order 

*The  Mrtion  of  the  op^on  quoted  above  waa  ddiveied  by  the  Distiiet 
Court  on  June  13,  1950.  Two  we^  later,  on  June  27,  the  Court  eonflrxned 
its  opinion  of  June  18,  mahing  some  minor  eorreetiona  and  adding  the  fol* 
lowinjg: 

'^There  is  a  neeessaiy  implication  in  this  paragraph  and  in  the  one 
immediatelj  preceding  Uiat  the  Commission's  order  raising  the  rates 
would  result  in  an  excessive  rate  to  the  consumer  as  matter  of  law.*' 
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so  far  as  concerns  Pepco.  When  this  is  done  it  is 
clear  that  the  Company  has  no  legitimate  complaint 
about  the  order  here  in  issue.  Its  objection  to  the 
procedural  techniques  in  reaching  the  order  are 
important  and  valid  only  if  it  be  shown  that  by 
erroneous  procedure  the  Company  lost  substantial 
rights  which  the  law  guarantees  to  it  or  that  the 
Commission  had  violated  the  dictates  of  the  statute 
and  thus  produced  an  arbitrary  or  capricious  order. 
•  •  •  >>  {Potomac  Electric  Power  Co,  v.  PuhUc 
Utilities  Commission,  81  App.  D.  C.  225, 158  F.  (2d) 
521,  529,  cert.  den.  331  U.  S.  816,  (1947)). 

The  District  Court,  in  the  course  of  the  oral  argument 
before  it,  clearly  indicated  its  disagreement  with  the 
decisions  of  the  Supreme  Court  which  emphasized  the 
importance  of  the  result  reached  rather  than  the  method 
employed.  The  District  Court  expressed  itself  as  follows : 

‘‘But,  for  the  Supreme  Court  to  say,  as  you  say 
it  seems  to  have  said,  that  it  does  not  make  any 
difference  how  they  went  about  it,  just  so  they 
reached  a  conclusion  that  it  was  fair  to  everybody — 
I  mean,  reach  a  rate  that  was  fair  to  everybody — 
is  not  a  very  satisfactory  decision  to  make.  It  is 
mighty  confusing  when  the  Court  reaches  the  point 
where  it  has  to  reason  in  that  way.  It  is  not  any 
worse  than  a  lot  of  others.’’  (App.  43) 

The  District  Court  in  its  decision  attempted  to  avoid 
the  doctrine  of  administrative  finality  by  treating  its  differ¬ 
ences  of  opinion  as  to  method  with  the  Commission  as 
matters  of  law.  Such  an  approach  on  the  part  of  the 
District  Court  is,  of  course,  inconsistent  with  the  “end 
result”  test  in  rate-making  established  by  the  decisions  of 
the  Supreme  Court  Moreover,  the  doctrine  of  administra- 
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tive  finality  is  not  limited  to  matters  of  fact  in  the  narrow 
sense  nsed  by  the  District  Conrt.  As  stated  by  Professor 
Kenneth  Culp  Davis  in  his  article  “Scope  of  Review  of 
Federal  Administrative  Action’*  (50  Columbia  Law  Re¬ 
view  559,  May  1950) : 

“The  courts  have  long  refused  to  substitute 
judgment  on  some  questions  which  are  analytically 
law,  and  on  many  questions  of  discretion,  policy,  and 
judgment.  A  formulation  assisting  this  process 
appears  in  a  1949  opinion:  ^Administrative  finality 
is  not,  of  course,  applicable  only  to  agency  findings 
of  “fact”  in  the  narrow,  literal  sense.’  [SEC  v, 
Central-Hlinois  Securities  Corp.,  338  U.  S.  96,  126 
(1949).]  The  Court  said  that  substitution  of  ju^cial 
judgment  has  been  withheld  on  ^administrative 
determinations  of  policy,  often  based  upon  undis¬ 
puted  basic  facts,  in  an  area  in  which  Congress  has 
given  the  agency  authority  to  develop  rules  based 
upon  its  expert  knowledge  and  experience  *  • 

(p.  569) 

In  Rochester  Tel.  Corp.  v.  TJ.  8.,  307  U.  S.  125  (1939), 
the  Supreme  Court  had  before  it  a  finding  by  the  Federal 
Communications  Commission  that  the  Rochester  Telephone 
Company  was  “controlled  by”  another  company  and  there¬ 
fore  subject  to  the  Commission’s  regulation.  In  upholding 
the  administrative  determination  the  Court  said: 

“So  long  as  there  is  warrant  in  the  record  for  the 
judgment  of  the  expert  body  it  must  stand.”  (pp. 
145-146) 

The  Court  then  quoted  with  approval  from  the  opinion  of 
Mr.  Justice  Cardozo  in  Mississippi  Valley  Barge  Line  Co, 
V.  United  States,  292  U.  S.  282  (1934)  as  follows : 
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«•  •  •  judicial  fnnctioii  is  exhaxisted  when  there 
is  found  to  be  a  rational  basis  for  the  conclnsions 
approved  by  the  administrative  body.”  (pp.  286-7) 

To  the  same  effect  are  the  decisions  of  the  United  States 
Supreme  Court  in  Gray  v.  Powell,  314  U.  S.  402  (1941)  and 
Securities  Common  v.  Chenery  Corp,,  332  U.  S.  194  (1947). 

The  District  Court  erred  in  mistaking  its  differences 
with  the  Commission  as  to  procedural  technique  for  ques¬ 
tions  of  law,  and  did  not  attempt  to  weigh  on  the  basis  of 
the  record  the  end  result  reached  by  the  Commission. 
The  propriety  of  including  West  Station  and  the  unre¬ 
covered  investment  in  changeover  expense  in  the  rate  base 
are  questions  relating  to  the  details  of  a  particular  method 
— ^the  investment  theory.  They  are  questions  of  the  “eco¬ 
nomic  merits.”  They  are  the  “pragmatic  adjustments 
which  may  be  called  for  by  particular  circumstances.” 
They  are  “considerations  of  justness  and  fairness  which 
cannot  be  cast  into  a  legalistic  formula.”  {Federal  Power 
Commission  v.  Natural  Gas  Pipeline  Co,,  supra  pp.  35,  36). 

(3) 

Hie  order  of  the  Commission  violated  no  require¬ 
ment  of  law  in  the  timing  of  the  rate  increase. 

The  Commission,  on  November  9, 1949,  ordered  the  new 
rates  to  be  put  into  effect  on  meter  readings  taken  on  and 
after  November  16,  1949.  Customers’  meters  are  not  all 
read  on  the  same  day.  The  task  of  meter  reading  is  spread 
evenly  over  the  month,  each  meter  usually  being  read  at 
monthly  intervals.  Customers  whose  meters  were  read  on 
November  16, 1949  paid  for  service  under  the  new  rates  on 
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gas  consumed  prior  to  November  16  since  the  date  of  the 
last  meter  reading.  Cnstomers  whose  meters  were  not  read 
until  December  16  had  the  advantage  of  the  lower  rates  up 
to  November  16. 

The  District  Court  stated  that  it  was  *^not  entirely  satis¬ 
fied  about  this  situation  of  the  rates  being  retroactive”  and 
accordingly  held  that  the  provision  of  the  Commission’s 
order  putting  the  rates  into  effect  was  arbitrary  and  should 
not  stand.”  (App.  16)  The  District  Court  apparently 
accepted  the  Appellee’s  argument  that  it  was  illegal  for  the 
new  rates  to  apply  to  gas  consumed  during  a  brief  period 
prior  to  the  date  of  the  Commission’s  order,  even  though 
the  meter  reading  and  billing  for  the  gas  occurred  after  the 
date  of  the  Commission’s  order. 

In  setting  the  time  for  the  rate  increase  to  become  effec¬ 
tive,  the  Commission  followed  the  same  general  pattern 
shown  in  its  orders  with  respect  to  rate  reductions.  The 
timing  of  the  last  four  rate  reductions  effected  by  the  Com¬ 
pany  pursuant  to  Commission  order  is  shown  by  the  follow¬ 
ing  tabulation: 


Effective 

Meter 


p.u.a 

Order  Na 

Date  of 
Order 

Rea<fixi|;ao& 
and  After: 

1527 _ 

8/11/36 

9/1/36 

1711 _ 

8A5/38 

9/1/38 

1813 _ 

8/11/39 

9/1/39 

1921 _ 

8/23/40 

9/1/40 

A  similar  pattern  is  evidenced  by  the  Commission  orders 
setting  rates  for  Potomac  Electric  Power  Company.* 

The  applicable  statute  requires  the  filing  of  rates  with 
the  Commission,  and  provides  that  the  filed  rates  shall 

*  See  P.  IT.  a  Order  Noe.  1316,  1476,  1566,  1650,  1747,  1851,  2000,  2564, 
2796,  3397  and  3402. 
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remain  in  force  ‘‘until  set  aside  by  the  Commission’’  (D.  C. 
Code  (1940)  43-323,  Addendum  p.  55).  The  utility  cannot 
change  its  rates  except  upon  ten  days’  notice  to  the  Com¬ 
mission  (D.  C.  Code  (1940)  43-327,  Addendum  p.  55).  If 
the  Commission  finds  rates  unreasonable,  it  may,  after 
investigation  and  hearings,  order  the  substitution  of  rates 
that  are  just  and  reasonable,  and  “at  any  time”  after  notice 
and  hearings  amend  any  order  fixing  rates  (B.  C.  Code 
(1940)  43-411  and  702,  Addendum  pp.  56  and  57).  The 
order  of  the  Commission  becomes  effective  mthin  such  rea¬ 
sonable  time  after  delivery  to  the  utility  as  the  Commission 
shall  prescribe  (D.  C.  Code  (1940)  43-701,  Addendum 
p.  56).  In  this  case  the  Commission  prescribed,  as  it 
mi^t  properly  do,  after  ample  notice  and  full  public  hear¬ 
ings,  that  the  rates  should  take  effect  on  meter  readings 
taken  seven  days  after  the  date  of  its  order. 

There  are  several  purposes  to  be  served  by  requiring 
the  utility  to  file  its  rate  schedules  publicly  and  in  advance 
of  the  billing  date.  The  purpose  may  be  to  afford  consumers 
an  opportunity  to  protest  rates  regarded  as  excessive.  This 
purpose  was  served  in  the  present  proceedings  by  the  public 
hearing  before  the  Commission  commencing  on  July  28, 1949 
and  continuing  through  October  11, 1949,  during  which  pro¬ 
posed  rate  schedules  were  filed  on  September  29, 1949  and 
October  10,  1949  by  the  Company,  reflecting  proposed  an¬ 
nual  increases  in  operating  revenues  of  either  $900,000  or 
$600,000  and  indicating  the  adjustments  to  be  made  if  an 
intermediate  rate  increase  was  granted. 

Another  purpose  which  may  be  served  by  the  public 
filing  of  rate  schedules  is  to  give  the  customer  an  oppor¬ 
tunity  to  make  sure  that  his  individual  bill  is  computed  in 
accordance  with  the  published  rate  properly  applicable  to 
his  class,  and  under  the  most  favorable  rate  schedule 
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available.  This  purpose  is  served  by  requiring  the  sched¬ 
ules  to  be  publicly  filed  prior  to  the  billing  date. 

Appellee  contended  before  the  District  Court  that  the 
purpose  of  requiring  advance  public  filing  of  rates  is  to 
permit  the  consumer  to  make  up  his  mind  on  the  basis  of 
the  published  rates  whether  he  wishes  to  use  gas  or  not. 
This  argument  seems  rather  unrealistic  and  inconsistent 
with  the  character  of  the  Company  as  a  regulated  monopoly. 
Nothing  in  the  Statute  indicates  any  such  purpose. 

The  consumer  has  no  vested  right  to  continue  to  be 
served  with  gas  at  unreasonably  low  rates.  The  Company 
was  found  by  the  Commission  to  be  entitled  to  a  rate  in¬ 
crease  on  the  basis  of  its  operations  during  the  test  x)eriod 
of  twelve  months  ending  May  31, 1949.  During  that  twelve 
months  period  and  up  to  November  16, 1949,  gas  customers 
were  purchasing  gas  at  less  than  fair  and  reasonable  rates. 
A  delay  of  several  months  occurred  from  the  time  of  the 
Company’s  application  for  an  emergency  rate  increase  to 
the  date  of  the  Commission’s  order  granting  a  rate  increase. 
A  considerable  portion  of  this  delay  was  due  to  the  neces¬ 
sity  of  holding  protracted  public  hearings,  at  which  every¬ 
one  interested  had  an  opportunity  to  express  his  views  or 
to  participate.  The  hearings  constituted  full  notice  to  the 
public  of  the  Company’s  views  and  of  the  amount  of  the 
rate  increase  requested  by  the  Company.  The  Company 
has  not  asked,  nor  has  the  Commission  allowed,  that  the 
new  rates  apply  to  the  entire  period  when  the  Company 
was  earning  less  than  a  fair  return.  However,  there  would 
certainly  have  been  no  equity  in  continuing  the  unreason¬ 
ably  low  rates  for  thirty  days  after  the  Commission’s  order 
to  avoid  the  possibility  of  a  customer  being  forced  to  pay 
a  fair  rate  for  gas  consumed  a  few  days  prior  thereto.  The 
Commission  acted  properly  and  in  accordance  with  its  usual 
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practice  in  making  the  rate  increase  effective  on  meter  read¬ 
ings  taken  on  and  after  November  16, 1949.  In  so  doing,  it 
struck  a  proper  balance  in  weighing  the  relative  equities 
of  the  consuming  public  and  the  investors  in  the  Company’s 
securities. 

The  Appellee  contended  before  the  District  Court  that 
the  Commission’s  order  has  a  retroactive  effect,  since  meter 
readings  taken  after  its  effective  date  may  include  gas  con¬ 
sumed  prior  to  its  date,  and  that  therefore  the  entire  order 
should  be  vacated.  However,  retroactivity  carries  no  neces¬ 
sary  connotation  of  invalidity.  A  retroactive  statute,  rule 
or  order  may  be  either  valid  or  invalid.  Courts  have  upheld 
Commission  orders  fixing  rates  retroactively  when  clearly 
permitted  by  statute,  and  have  vacated  orders  when  re¬ 
troactive  rates  were  clearly  forbidden  by  statute.  In  the 
absence  of  expressed  language,  the  test  seems  to  be  one 
largely  of  reasonableness  and  degree. 

Li  Public  Utilities  Commission  of  OMo  v.  United  Fuel 
Gas  Company f  317  U.  S.  456  (1943),  the  Court  upheld 
the  authority  of  the  Commission  to  fibs:  a  retroactive 
rate  in  one  instance  under  one  section  of  the  applicable 
statute,  and  found  such  authority  lacking  in  another  in¬ 
stance  under  another  section  of  the  statute.  The  case 
involved  the  sale  of  gas  by  United  Fuel  G&s  Company 
to  Portsmouth  Gas  Company  and  its  resale  and  dis¬ 
tribution  by  the  latter  to  the  public.  The  Court  held  that 
the  statutory  provision  applicable  to  the  rates  charged 
by  United  Fuel  Gas  Company  gave  the  Commission  power 
to  prescribe  rates  prospectively  only,  since  it  provided 
that  after  hearing  the  Commission  might  fix  rates  **to 
be  thereafter  rendered**.  However,  the  Court  held  that 
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the  statutory  provision  applicable  to  the  rates  charged  by 
Portsmouth  Gas  Company,  which  referred  to  “substitut¬ 
ing’*  rates  rather  than  fixing  rates  “to  be  thereafter 
rendered”,  clearly  justified  a  retroactive  rate  order.  The 
Court  said; 

“•  •  •  If,  after  such  hearing,  the  Commission  finds 
that  the  rate  fixed  by  the  ordinance  is  unjust  or  unrea¬ 
sonable,  it  must  deterxnine  the  just  and  reasonable 
rate  to  be  charged  ‘during  the  period  so  fised  by  ordi¬ 
nance  •  •  •  and  order  the  same  substituted  for  the 
[ordinance]  rate  •  •  • » §614-46.  It  is  clear  that  under 
this  section  of  the  statute  the  Commission  can  estab¬ 
lish  just  and  reasonable  rates  in  lieu  of  those  fixed 
by  the  ordinance,  and  can  make  its  order  effective 
retroactively  by  ordering  refunds  of  charges  in  excess 
of  the  substituted  rates.  In  re  Columbia  Gas  &  Fuel 
Co.,  1941  Rep.  Ohio  P.  U.  C.  22 ;  In  re  Wheeling  Elec¬ 
tric  Co.,  1941  id.  69;  In  re  East  Ohio  Gas  Co.,  1939 
id.  15.  The  Commission  xmdoubtedly  has  power, 
therefore,  to  establish  a  just  and  reasonable  rate, 
retroactive  to  February  24, 1932,  for  gas  sold  by  the 
Portsmouth  Gas  Company  to  the  people  of  that  com¬ 
munity.”  (p.  463) 

The  comparable  statutory  provision  in  the  District  of 
Columbia  provides  that  if,  after  investigation,  rates  are 
found  to  be  unjust  or  unreasonable,  “the  commission  shall 
have  power  to  determine  and  by  order  fix  and  order  to  be 
substituted  therefor  such  rate  or  rates,  tolls,  charges,  or 
schedules  as  shall  be  just  and  reasonable.”  (D.  C.  Code 
(1940)  43-411)  The  language  of  the  District  of  Columbia 
statute  authorizing  the  substitution  of  rates  resembles 
the  portion  of  the  Ohio  statute  which  was  held  to  author- 
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ize  a  retroactive  rate  order  rather  than  the  portion  of  the 
Ohio  stetute  which  was  held  to  anthorize  only  prospective 
action. 

In  Atlantic  Coast  Line  R.  R.  v.  Florida,  295  IT.  S.  301 
(1935),  the  Snpreme  Conrt  gave  retroactive  effect  to  an 
order  of  the  Interstate  Commerce  Commission.  The  rail¬ 
road  had  been  permitted  to  increase  its  rates  by  a  1929 
order  of  the  Commission  whidb  was  held  invalid  in  1931 
for  lack  of  proper  findings.  The  Commission  thereafter 
made  new  findings  and  in  1933  issued  a  new  order  rein¬ 
stating  the  same  rates.  Certain  shippers  petitioned  the 
Commission  to  recover  the  difference  between  the  rates 
paid  by  them  from  1929  to  1931  under  the  invalid  order 
and  the  rates  in  effect  prior  to  1929.  In  an  opinion  by 
Mr.  Justice  Cardozo  the  Supreme  Court  held  that  since 
the  orders  of  the  Commission  showed  that  the  rates  actu¬ 
ally  charged  between  1929  and  1931  were  fair,  there  would 
be  no  equity  in  requiring  the  railroad  to  make  a  refund  to 
the  shippers.  The  Court  also  suggested  that  the  1933 
order  of  the  Commission  had  cured  whatever  defects  ex¬ 
isted  in  the  1929  order. 

The  decisions  of  the  United  States  Supreme  Court 
affecting  retroactive  statutes  have  been  summarized  as 
follows  by  Professor  Davis: 

“Retroactive  statutes  are  often  upheld.  The 
constitutional  prohibition  of  ex  post  facto  laws  has 
always  been  limited  to  criminal  law  and  has  never 
applied  to  civil  legislation  or  regulations.  Due 
process  prevents  retroactive  legislation  deemed 
unreasonable.  Yet  retroactive  legislation  is  often 
reasonable  and  valid.  For  instance,  the  Supreme 
Court  has  upheld  a  1935  statute  taxing  income  re¬ 
ceived  in  1933  [Welch  v.  Henry,  305  U.  S.  134 
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(193S)],  a  statute  providing  for  deportation  of 
aliens  on  account  of  acts  committed  before  the  enact¬ 
ment  of  the  statute  [Mahler  v.  Eby,  264  U.  S.  32 
(1924)],  a  legislative  extension  of  a  statutory  period 
of  limitation  which  had  already  run  [Chase  Securi¬ 
ties  Corporation  v.  Donaldson,  325  TJ.  S.  304  (1945)], 
a  statutory  withdrawal  of  a  vested  right  to  a  tax  re¬ 
fund  [Graham  v.  Goodcell,  282  U.  S.  409  (1931)], 
and  a  legislative  ratification  of  tax  collections  ad¬ 
mittedly  illegal  when  made  [United  States  v.  Hein- 
szen  &  Co.,  206  U.  S.  370  (1907) ].’»  (Kenneth  Culp 
Davis,  Administrative  Buies — ^Interpretative,  Leg¬ 
islative,  and  Retroactive,  57  Yale  Law  Journal  919 
(1948),  p.  944) 

On  the  subject  of  retroactive  rules.  Professor  Davis 
comments  as  follows: 

**  Despite  their  general  undesirability,  retroactive 
rules  are  sometimes  unavoidable  and  are  occasion¬ 
ally  desirable  even  when  avoidable.  When  a  prob¬ 
lem  could  not  be  solved  without  retroactivity,  the 
Supreme  Court  specifically  required  an  agency  to 
issue  legislative  rules  and  to  make  them  retro¬ 
active.  Advantages  of  retroactive  rate  orders  some¬ 
times  outweigh  disadvantages.’’  (Id.  pp.  958-9) 

Another  writer  on  the  general  subject  of  retroactivity 
suggests  that  the  element  of  surprise  or  change  in  position 
is  the  key  to  the  validity  or  invalidity  of  retroactive 
legislation. 

<<The  common  characteristic  of  the  cases  holding 
the  retroactive  application  of  a  statute  contrary  to 
due  process  of  law  is  the  element  of  surprise.  A 
person  who  has  changed  his  position,  omitted  to 
change  it,  or  made  commitments  in  reliance  upon 
the  law  in  force  at  the  time  is  suddenly  confronted 
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-with  a  change  in  the  law  applicable  to  his  prior  con¬ 
duct,  resulting  in  a  liability  or  loss  of  investment 
which  he  has  no  opportunity  to  anticipate  and  avoid. 
On  the  other  hand,  in  the  cases  holding  the  retro¬ 
active  application  of  a  statute  consistent  with  due 
process  of  law,  the  element  of  surprise  is  laddng. 
There  has  been  no  change  of  position,  omission  to 
change  or  commitment  in  reliance  upon  the  law  in 
force  at  the  time.^^  (Edward  S.  Stimson,  Retroac¬ 
tive  Application  of  Law — A  Problem  in  Constitu¬ 
tional  Law,  38  Michigan  Law  Review  30  (1939), 
pp.  37-8) 

The  question  of  retroactivity  occurs  also  in  the  applica¬ 
tion  of  tax  statutes  and  regulations  and  has  been  summar¬ 
ized  by  an  authority  in  that  held  as  follows: 

“  •  •  •  the  questions  as  to  the  constitutionality  of 
retroactive  taxes  are  questions  of  degree,  bringing 
in  a  standard  of  reasonableness;  if  retroactivity  is 
not  too  extreme,  constitutionality  will  be  upheld.*’ 
(Paul,  Studies  in  Federal  Taxation  (1937)  note  72, 
p.  29.) 

In  Welch  v.  Henry,  305  U.  S.  134  (1938),  the  Court  said: 

^^But  a  tax  is  not  necessarily  unconstitutional  be¬ 
cause  retroactive  •  *  *  It  is  but  a  way  of  apportion¬ 
ing  the  cost  of  government  among  those  who  in  some 
measure  are  privileged  to  enjoy  its  benefits  and  must 
bear  its  burdens.”  (p.  146) 

It  seems  dear  from  the  decisions  of  the  courts  that  the 
validity  of  the  Commission’s  order,  in  so  far  as  it  may  be 
deemed  retroactive,  depends  upon  the  general  reason¬ 
ableness  and  fairness  of  the  order.  In  view  of  the  notice 
and  public  hearings  that  preceded  the  adoption  of  the  new 
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rates,  it  is  apparent  that  the  rate  increase  contained  no 
element  of  snrprise.  No  one  has  made  a  commitment  or 
taken  a  position  in  reliance  upon  the  continnation  of  xm> 
reasonably  low  gas  rates.  It  shonld  be  borne  in  mind  that 
the  Company’s  application  on  Jnly  14,  1949  for  a  rate  in¬ 
crease  was  an  emergency  application.  The  Company  did 
not  ask  for  the  full  increase  to  which  it  considered  itself 
entitled.  It  did  not  ask  for  a  rate  increase  based  npon  the 
present  fair  valne  of  its  properties.  It  did  not  ask  that  any 
element  of  going  concern  valne  be  considered  by  the  Com¬ 
mission.  It  did  not  even  ask  for  the  inclusion  of  working 
capital  in  its  investment  cost  rate  base,  although  such  an 
item  is  clearly  and  properly  allowable.  The  Company  in 
order  to  expedite  the  emergency  relief  which  it  requested 
made  its  application  in  terms  of  the  investment  theory  test 
used  by  the  Commission.  After  the  lapse  of  several  months, 
when  the  public  hearings  had  been  finally  concluded  and  all 
participants  had  had  an  opportunity  to  present  evidence 
and  argue  the  merits  of  the  rate  increase,  the  Commission 
had  the  administrative  responsibility  of  determining  the 
timing  of  the  rate  increase.  It  is  submitted  that  the  Com¬ 
mission  acted  properly  in  striking  a  balance  between  the 
needs  of  the  Company  and  the  conveniences  and  equity  of 
the  public  and  in  ordering  on  November  9, 1949  that  the  new 
rates  should  become  effective  on  meter  readings  taken  on 
and  after  November  16, 1949. 

Conclusion. 

Order  No.  3600  represents  a  completely  valid  exercise 
of  regulatory  power  by  the  Public  Utilities  Commission  of 
the  District  of  Columbia.  The  proceedings  before  the  Com¬ 
mission  meet  all  requirements  of  due  process  of  law.  The 
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Coxmnissioii’s  condnsioiis  are  basically  soimd  and  rest  upon 
findings  properly  made,  which  are  amply  supported  by 
substantial  evidence.  The  rates  prescribed  by  Order  No. 
3600  are  just,  reasonable,  and  nondiscriminatory. 

Accordingly,  the  judgment  and  decision  of  the  District 
Court  vacating  the  order  of  the  Commission  should  be 
reversed  and  the  order  of  the  Commission  (Order  No. 
3600)  should  be  affirmed. 

BespectfuUy  submitted, 

Stoddasd  M.  Stevens, 

F.  G.  Awalt, 

C.  OscAB  Bebby, 

Houston  H.  Wasson, 

Attorneys  for  Washington  Gas  Light 
Company,  Eleventh  and  H  Streets, 
N.  W.,  Washington,  D.  C. 
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ADDENDUM. 


Statutes: 

D.  C.  Code  (1940)  43-305  and  306 _ 

D.  C.  Code  (1940)  43-323,  327  and  329 _ 

D.  C.  Code  (1940)  43-411 _ 

D.  C.  Code  (1940)  43-701  and  702 _ 

Certain  Exhibits  Introduced  by  the  Company  in  the 
Proceeding  before  the  Commission: 

Exhibit  1 — ^Meters  in  Service  (App.  575) _ 

Exhibit  2 — ^Therm  Sales  (App.  576) _ 

Exhibit  3 — ^Revenues  from  Sales  of  Gas  (App. 

Exhibit  4 — Operating  Expenses  (App.  578) _ 

Exhibit  5— Operating  Expenses — Cents  per 
Therm  (App.  579) _ 

Exhibit  6 — Average  Investment  (App.  580) _ 

Exhibit  7 — Operations  for  the  12  months 
ended  5/31/49  compared  with  the 
12  months  ended  6/30/39,  Dollars 
(App.  581)  _ 

Exhibit  8 — Operations  for  the  12  months 
ended  5/31/49  compared  with  the 
12  months  ended  6/30/39,  Cents 
per  Therm  (App.  582) _ 

Exhibit  9 — ^Per  Cent  Eetnm  on  Average  In¬ 
vestment  (App.  583) _ 

Exhibit  10 — ^Earnings  per  Share  (App.  584) _ 

Exhibit  11 — ^Earnings  Statement  and  Other 
Data  (App.  585) _ 
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D.  C.  Code  (1940)  §43-305  and  306; 

“The  commission  shall  ascertain,  as  soon  and  as 
nearly  as  practicable,  the  amount  of  money  expended 
in  the  construction  and  equipment  of  every  public 
utility,  including  the  amount  of  money  expended  to 
procure  any  right  of  way;  also  the  amount  of  money 
it  would  require  to  secure  the  right  of  way,  recon¬ 
struct  any  roadbed,  track,  depots,  cars,  conduits, 
subways,  poles,  wires,  switchboards,  exchanges, 
oflSces,  works,  storage  plants,  power  plants,  machin¬ 
ery,  and  any  other  property  or  instrument  not  in¬ 
cluded  in  the  foregoing  enumeration  used  in  or  useful 
to  the  business  of  such  public  utility,  and  to  replace 
all  the  physical  properties  belonging  to  the  public 
utility.  It  shall  ascertain  the  outstanding  stock, 
bonds,  debentures,  and  indebtedness,  and  the  amount, 
respectively,  thereof,  the  date  when  issued,  to  whom 
issued,  to  whom  sold,  the  price  paid  in  cash,  prop¬ 
erty,  or  labor  therefor,  what  disposition  was  made 
of  the  proceeds,  by  whom  the  indebtedness  is  held, 
so  far  as  ascertainable,  the  amount  purporting  to 
be  due  thereon,  the  floating  indebtedness  of  the 
public  utility,  the  credits  due  the  public  utility,  other 
property  on  hand  belonging  to  it,  the  judicial  or 
other  sales  of  said  public  utility,  its  property  or 
franchises,  and  the  amounts  purporting  to  have  been 
paid,  and  in  what  manner  paid  therefor,  and  the 
taxes  paid  thereon.  The  commission  shall  also  ascer¬ 
tain  in  detail  the  gross  and  net  income  of  the  public 
utility  from  all  sources,  the  amounts  paid  for  sal¬ 
aries  to  officers  and  the  wages  paid  to  its  employees, 
and  the  maximum  hours  of  continuous  service  re¬ 
quired  of  each  class.  Whenever  the  information 
required  by  this  section  is  obtained,  it  shall  be 
printed  in  the  annual  report  of  the  commission.  In 
making  such  investigation  the  commission  may  avail 
itself  of  any  information  in  possession  of  any  depart- 
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ment  of  the  government  of  the  United  States  or  of 
the  commissioners  of  the  District  of  Columbia.” 
(Mar.  4,  1913,  37  Stat.  978,  ch.  150,  §8,  par.  6.) 

‘‘The  commission  shall  value  the  property  of 
every  public  utility  within  the  District  of  Columbia 
actually  used  and  useful  for  the  convenience  of  the 
public  at  the  fair  value  thereof  at  the  time  of  said 
valuation.”  (Mar.  4,  1913,  37  Stat.  978,  ch.  150,  §8, 
par.  7.) 

D.  C.  Code  (1940)  §§43-323,  327  and  329: 

‘‘Every  public  utility  shall  file  with  the  com¬ 
mission,  within  a  time  to  be  fixed  by  the  commission, 
schedules,  which  shall  be  open  to  public  inspection, 
showing  all  rates,  tolls,  and  charges  which  it  has 
established  and  which  are  in  force  at  the  time  for 
any  service  performed  by  it  within  the  District  of 
Columbia,  or  for  any  service  in  connection  therewith 
or  performed  by  any  public  utility  controlled  or 
operated  by  it.  The  rates,  tolls,  and  charges  shown 
on  such  schedules  shall  not  exceed  the  rates,  tolls, 
and  charges  allowed  by  law  on  March  4,  1913,  and 
shall  be  the  lawful  rates,  tolls,  and  charges  within 
the  District  of  Columbia,  and  shall  remain  and  be 
in  force  until  set  aside  by  the  conunission. 

•  ••••• 

“No  change  shall  be  made  in  any  schedule,  in¬ 
cluding  schedules  of  joint  rates,  except  upon  ten 
days’  notice  to  the  commission,  and  aU  sudi  changes 
shall  be  plainly  indicated  upon  existing  sdiedules, 
or  by  filing  new  schedules  in  lieu  thereof  ten  days 
prior  to  the  time  the  same  are  to  tahe  effect:  Pro- 
videdf  That  the  conunission,  upon  application  of 
any  public  utility,  may  prescribe  a  less  time  within 
which  a  reduction  may  be  made.” 

“It  shall  be  unlawful  for  any  public  utility 
to  charge,  demand,  collect,  or  receive  a  greater  or 
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less  compensation  for  any  service  performed  by  it 
within  the  District  of  Columbia,  or  for  any  service 
in  connection  therewith,  than  is  specified  in  sndb 
printed  schedules,  incln<Hng  schedules  of  joint  rates, 
as  may  at  the  time  be  in  force,  or  to  demand,  collect, 
or  receive  any  rate,  toll,  or  charge  not  specified  in 
such  schedules.  The  rates,  tolls,  and  charges  named 
therein  shall  be  the  lawful  rates,  tolls,  and  charges 
until  the  same  are  changed  as  provided  in  chapters 
1-10  of  this  title.’’  (Mar.  4,  1913,  37  Stat  981,  ch. 
150,  ^8,  pars.  24,  28  and  30.) 

D.  C.  Code  (1940)  §43-411: 

‘‘If  upon  such  investigation  the  rates,  toUs, 
diarges,  schedules,  or  joint  rates  shall  be  found  to 
be  unjust,  unreasonable,  insufficient,  or  unjustly  dis¬ 
criminatory,  or  to  be  preferential  or  otherwise  in 
violation  of  any  of  the  provisions  of  chapters  1-10 
of  this  title,  the  commission  shall  have  power  to  de¬ 
termine  and  by  order  fix  and  order  to  be  substituted 
therefor  such  rate  or  rates,  tolls,  charges  or  schedules 
as  shall  be  just  and  reasonable.  •  •  •»»  (Mar.  4, 1913, 
37  Stat.  983,  ch.  150,  §8,  par.  41.) 

D.  C.  Code  (1940)  43-701  and  702. 

“All  public  utilities  to  which  an  order  of  the 
commission  applies  shall  mahe  such  changes  in  their 
schedules  on  file  as  may  be  necessary  to  make  the 
same  conform  to  said  order,  and  no  change  shall 
thereafter  be  made  by  any  public  utility  in  any  such 
rates,  tolls,  or  charges,  or  in  any  joint  rate  or  rates, 
without  the  approval  of  the  commission.  Certified 
copies  of  all  other  orders  of  the  commission  shall  be 
delivered  to  the  public  utility  affected  thereby  in 
like  manner,  and  the  same  shall  take  effect  within 
such  reasonable  time  thereafter  as  the  commission 
shall  prescribe. 


^*Tlie  commission  may,  at  any  time,  npon  notice 
to  the  public  utility  and  after  opportunity  to  be 
beard  as  provided  in  section  43-410,  rescind,  alter, 
or  amend  any  order  fixing  any  rate  or  rates,  tolls, 
charges,  or  schednles,  or  any  other  order  made  by 
the  commission,  and  certified  copies  of  the  same 
shall  be  served  and  take  effect  as  herein  provided 
for  original  orders/’  (Mar.  4,  1913,  37  Stat.  988, 
ch.  150,  ^8,  pars.  61. and  62.) 
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STATEMZHT  OF  QUESTIONS  PEESEHTBD. 

In  the  opinion  of  the  appeUee,  the  appellants  have  stated 
the  questions  presented  to  this  Court  in  an  inaccurate  and 
self-serving  manner.  A  more  exact  statement  is  as  foUows : 

tli'p^r  “  '^‘“6  t*>e  order  of 

the  Fuolic  JTtilities  Commission  after  finding  the  order 

was^Bssrfeasonable,  arbitrary  and  capricions,  errcmeous  in 
mw,  contrary  to  findings  of  essential  fact,  and  based  upon 
todmgs  of  fact  whidi  could  not  reasonably  support  the  oon- 
dnsions  announced  thereon  T 

a  Did  tte  District  Court  err  in  finding  that  rates  said 
to  be  predicted  upon  a  rate  base  ivhich  included  substan¬ 
tial  sums  for  the  estimated  cost  of  property  abandoned 
and  no  longer  used  and  useful  were  unlawfult 

3.  Did  ^  District  Court  err  in  finding  that  the  Commis- 
mon  s  mdusion  in  the  rate  base  of  expenditures  for  serv- 
ic<»  perfonned  upon  appliances  owned  1^  the  customers 

^  “  connection  with  the  conversion  of 

the  utility  s  service  to  natural  gas  was  unlawful? 

A  Md  the  District  Court  err  in  holding  that  the  order 
of  the  Commission  was  invaUd  since  it  applied  the 
rates  proposed  retroactively? 

5.  Did  the  Commission  have  jurisdiction  to  publish  rates 

upon  a  utility’s  application  for  a  gross  sum  of  increased 
revenue  unsupported  by  any  proposed  schedule  of  rates, 
and  without  ‘‘proper  and  reenable”  notice  as  to  anv 
proposed  rate  schedule?  ^ 

6.  Was  the  Commission’s  rate  order  materiaHy  alterine 
the  relationship  betw^n  classes  of  customers  without  ^ 


supporting  evidence  of  cost  of  service  unlawful  as  discrim¬ 
inatory? 

7.  Was  the  Commission’s  sdiedule  of  rates  unlawful  be¬ 
cause  based  upon  expenses  inflated  for  the  amortization  of 
property  previously  abandoned  and  removed,  and  for  the 
amortization  by  accelerated  depreciation  of  property  no 
longer  used  or  useful? 

8.  Was  the  Commission’s  order  unreasonable,  arbitrary, 
or  capricious  in  refusing  to  eliminate  from  operating  ex¬ 
penses,  costs  incurred  in  connection  with  admittedly  non¬ 
utility  operations  and  in  failing  and  refusing  to  make  find¬ 
ings  as  to  the  amounts  thereof? 

9.  Was  the  Commission’s  order  unlawful  because  based 
in  fact  upon  revenue  computed  on  the  results  of  past  opera¬ 
tions  and  not  upon  the  prospective  operations  under  the 
proposed  rates  and  conditions  in  the  future  period  during 
which  the  rate  would  be  in  effect? 

10.  Was  the  District  Court  correct  as  a  matter  of  law,  in 
holding  that  it  was  the  duty  of  the  utility  to  prove  the 
reasonableness,*  lawfulness  and  non-discriminatory  charac¬ 
ter  of  a  proposed  rate  schedule  and  of  the  Commission  to 
conduct  an  adequate  inquiry  into  the  essential  facts  affect¬ 
ing  the  operations  of  the  utility,  particularly  when  such 
facts  were  urged  upon  the  Commission  by  consumers? 
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IN  THE 


Uiiied  States  Conit  of  Appeals 

Fob  the  Distbict  of  C<»«umbia.  Oxbouie. 


No.  10705 

Washington  Gas  Light  Ompant,  AppeUant, 

V. 

Vbbnon  V.  Baeeb,  Appellee, 


No.  10706 

Public  Utilities  Commission  of  the  Distbict  of  Columbia^ 

Appellant, 

.  ‘  ,  V. 

!  Vebnon  V.  Bake^  Appellee, 


Appeals  from  Judgment  of  the  United  States  District , 
Ckmrt  for  the  District  of  Ckdimibia. 


BBIEF  FOB  APPELLEE 


OOUETEBSIATEMENT  OF  THE  CASE 

The  Appellant,  Washmgton  Gas  li^t  Company  (Com¬ 
pany),  seeks  to  support  in  great  measure  the  rate  increase 
grant^  to  it  by  the  Public  Utilities  Commission  of  the  Dis- 


2 


trict  of  Columbia  (Commission)  on  the  basis  of  a  compari¬ 
son  of  its  cnrrent  operations  with  its  operations  in  1939 
(Exs.  1-10  at  App.  575-583;  Company  brief  9-12).  Such  a 
comparison  is  patently  irrelevant  and  of  no  probative  valne 
on  the  fnndamental  issne  in  the  case,  which  is  whether  the 
rates  ordered  eJffective  by  the  Commission  in  its  Order  No. 
3600  are  jnst,  reasonable  and  non-discriminatory  as  re- 
qnired  by  Section  43-301  of  the  District  of  Colnmbia  Code 
(1940). 

The  request  for  an  increase  in  rates  evoked  considerable 
public  opposition  and  was  opposed  in  the  proceeding  be¬ 
fore  the  Commission  by  the  United  States  and  members  of 
the  public  consisting  of  business,  labor  and  civic  organiza¬ 
tions  (App.  79).  The  most  active  of  the  public  participants 
was  George  Webster,  appearing  personally  and  in  a  repre¬ 
sentative  capacity  through  Counsel,  on -behalf  of  the  Gas 
Consumers  and  Independent  Appliance  Dealers,  a  large 
group  consisting  of  gas  cpnsumers  and  independent  appli¬ 
ance  dealer^  and  John  G.  Webster  &  Sons,  Inc.,  a  Delaware 
Corporation.  These  parties,  as  well  as  the  United  States, 
were  granted  leave  to  intervene,  participated  in  all  phases 
of  the  administrative  hearing,  cross-examined  witnesses 
submitted  on  behalf  of  the  Company  and  the  Commission, 
and  introduced  affirmative  evidence.  As  a  result  of  this 
intensive  participation,  this  intervenor  developed  in  sub¬ 
stantial  measure  the  record  in  opposition  to  the  increase, 
upon  which  the  Appellee  necessarily  relies. 

While  the  Appellee  and  the  Federation  of  Citizens’  Asso¬ 
ciations  of  the  District  of  Columbia  (Federation),  with 
whom  he  is  associated  as  an  ofi^r,  did  not  actively  partici¬ 
pate  in  the  proceedmgs  before  the  Commission,  they  were 
in  disagreement  with  the  Order  of  the  Commission  and  filed 
a  joint  Petition  for  Beconsideration  (App.  135),  whi<di  was 
denied  (Order  No.  3611,  App.  146).  The  Federation  is  a 
corporation  organized^under  the  laws  of  the  District  of 
Columbia.  Its  members  are  various  dvic  organizations  in 
the  IMstrict  of  Columbia.  The  Federation  stated  in  its  Peti- 
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tion  for  Reconsideration  that  it  was  acting  as  a  representa¬ 
tive  of  the  gas  consxmiers  among  its  members  and  for  the 
benefit  of  consnmers  generally  in  the  District  of  Columbia 
(App.  136). 

The  Appellee  and  the  Federation  took  a  joint  appeal  from 
the  Order  of  the  Commission.  The  Federation  was  dropped 
as  a  party  Appellant  as  not  showing  the  proper  statutory 
interest  to  maintain  the  action.  An  appeal  on  behalf  of 
several  protestants  who  were  parties  before  the  Commis¬ 
sion  by  Oeorge  Webster  was  dismissed  by  the  District  Court 
on  highly  technical  grounds.  The  Appellee,  thus,  is  the 
surviving  representative  of  the  public  opposition  and  his 
appeal  is  on  behalf  of  gas  consumers  generally. 

The  Appellee,  who  was  the  Appellant  below  in  Civil  Ac¬ 
tion  No.  673-50,  appealed  from  a  final  order  of  the  Commis¬ 
sion  ordering  effective  an  increase  in  rates  for  the  Com¬ 
pany  pursuant  to  Section  43-705  of  the  District  of  Colum¬ 
bia  Code  (1940)  (37  Stat  989,  as  amended  August  27, 1935, 
49  Stat  8^).  l^e  Appellant  below’ challenged  the  Order 
of  the  Commission  on  the  grounds,  inter  cMa,  that  the  find¬ 
ings  of  the  Commission  in  support  of  its  Order  are  unrea¬ 
sonable,  arbitrary  and  capricious,  and  that  the  Commission 
acted  arbitrarily  and  erred  as  a  matter  of  law  in  including 
in  the  rate  base,  upon  which  its  Order  was  predicated,  cer¬ 
tain  property  no  longer  used  and  useful  in  serving  the  pub¬ 
lic,  namely,  certain  allegedly  unrecovered  portions  of  aban¬ 
doned  property  amounting  to  approximately  $1,775,000  and 
file  unamortiz^  portion  of  amounts  expended  in  convert¬ 
ing  customers’  appliances  to  use  natural  gas  amounting  to 
approximately  $2,700,000  (Complaint  in  support  of  Api>eal, 
App.  1).  The  full  scope  of  the  challenges  to  the  Commis¬ 
sion’s  Order  are  set  forth  in  the  Petitions  for  Reconsidera¬ 
tion  filed  with  the  Commission  (App.  135-146,  App.  153- 
158).  The  Appellant  below  also  assigned  as  error  the  ac¬ 
tion  of  the  Commission  in  permitting  as  charges  to  income 
amounts  aggregating  approximately  $830,000  for  amortiza¬ 
tion  of  the  unrecovered  cost  of  so-called  abandoned  prop- 
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eriy,  for  amortizatioii  of  conversion  costs,  and  for  acceler¬ 
ated  depreciation  on  property  to  be  abandoned  as  a  result 
of  the  conversion  to  natural  gas.  The  Appellant  below  fur¬ 
ther  challenged  the  Order  of  the  Commission  on  the  addi¬ 
tional  grounds  that  the  rates  were  discriminatory  among 
the  various  classes  of  consumers  and  were  applied  retro¬ 
actively. 

The  Court  below  vacated  and  set  aside  the  Order  of  the 
Commission  on  the  grounds  that  the  Commission  erred  in 
including  in  the  rate  base  any  allowance  for  abandoned 
property  and  conversion  costs,  pointing  out  that  the  Com¬ 
mission’s  Order  raising  the  rates  would  result  in  an  exces¬ 
sive  rate  to  the  consumer  as  a  matter  of  law.  The  Court 
also  based  its  Order  on  the  additional  ground  that  the  rates 
were  unlawful  because  applied  retroactively.  The  Court 
characterized  the  action  of  the  Commission  as  arbitrary 
andcynicaL 

It  is  from  this  Order  of  the  District  Court  that  the  Ap¬ 
pellants  have  appealed. 

STATUTES  INVOLVED 

The  statute  involved  is  Title  43  of  the  District  of  Colum¬ 
bia  Code  (1940)  (37  Stat  989,  as  amended  August  27, 1935, 
49  Stat  ^).  G^e  Appellee  relies  on  the  following  Sec¬ 
tions  of  Title  43:  112,301,306,323,327,328,329,401,411, 
701,  702,  and  706.  All  of  these  Sections  have  be^  printed 
in  tile  briefs  of  the  Appellants  except  Sections  112, 328  and 
401,  whidi  are  set  forth  in  the  Addendum  to  the  Appellee’s^ 
bri^. 

SDIDIABY  OF  ABGUMENT 

t 

L  The  District  Court  Properly  Rejected  the  Bate  Base  as^ 

Determined  the  Oommisidon. 

•  '  *  *"-•* 

A  rate  base  is  a  valuation  for  rate-making  purposes.  Sec¬ 
tion  43-306  of  the  Distr^  Code  provides  that  a  valuation 
shall  be  limited  to  property  used  and  useful  l^ce  the 
abandoned  property  does  not  meet  the  used  or  useful  test. 


and  since  the  expenditures  for  converting  costomers’  apidi- 
ances  are  not  property  nor  resulted  in  the  acquisition  of 
property,  these  items  do  not  meet  the  statutory  standard 
for  indnsion  in  the  rate  base.  The  Aj^pdlants  rely  on  the 
prudent  investment  theory  for  their  contention  that  these 
items  should  be  included  in  the  rate  base  and  contend,  in 
effect,  that  Section  4S-306  of  the  District  Code  is  inappli¬ 
cable  or  has  been  superseded  by  recent  case  law*'  Assuming 
arguendo  that  this  statutory  provision  may  be  ignored,  the 
cases  relied  npon  by  the  Appellants  do  not  require  the  in^ 
elusion  of  the  disputed  items  in  the  rate  base,  but,  under  the 
circumstances  obtaining  in  this  case,  require  their  exdn- 
sion, 

n.  The  Order  of  the  Public  Utilities  Ckmmiisskm^ioiild.Be 
Vacated  Because  the  Oommission  Failed  to  Make  a 
Finding  ’^th  Bespect  to  the  Probable  Bevennes  to  be 
Generated  by  the  Kew  Bates  and  Failed  to  Take  Into 
Account  the  Probable  Earnings  During  the  Period 
When  the  Bates  Would  be  in  Effect 

Under  Section  43-301  of  the  District  Code  the  Oommis¬ 
sion  can  only  approve  rates  which  are  reasonable,  just  and 
non-discriminatory.'  The  statutory  conclusion  of  reas(m- 
ableness  is  predicated  npon  several  snbsi^ary  condnsions. 
There  must  be,  in  addition  to  a  finding  with  respect  to  the 
rate  base,  a  finding  with  respect  to  the  operating  revenues 
to  be  generated  by  the  rates  ordered  effective,  and  a  finding, 
based  on  the  relationship  between  these  two  coordinate  find¬ 
ings,  that  the  rates  will  yield  a  fair  return.  The  Commis¬ 
sion  made  no  finding  witii  respect  to  the  probable  earnings 
during  the  period  in  which  the  rates  would  be  in  effect,  and’ 
it  is  impossible  from  the  Commission’s  Opinion  to  ascertain 
the  level  of  operating  revenues  upon  which  it  predicated  its 
emuduskm  that  the  rates  would  be  reasonable  and, just 
Moreover,  the  evidmice  in  the  record  dearly  indicates  that 
there  would  be  an  expansion  in  gas  sales  of  such  a.  magni¬ 
tude,  particularly  in  the  ^pace  heating  field,,  that,  ,  in  view 
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of  the  revenues  to  be  derived  from  this  increased  load,  no 
increase  in  rates  was  necessary.  The  Commission  ignored 
this  evidence.  Thus,  the  Commission’s  action  in  ordering 
new  rates  effective  was  contrary  to  the  record  and  was  un¬ 
reasonable,  arbitrary  or  capridons  in  violation  of  Section 
43-706  of  the  District  Code.  The  unreasonableness,  arbi¬ 
trariness  or  capridousness  of  the  Commission’s  findings 
that  a  rate  increase  was  necessary  is  not  only  demonstrated 
by  the  record  before  it  but  is  supported  by  the  experience 
of  the  Company  in  the  period  immediately  following  the 
effectiveness  of  the  rates,  which  results  slmuld  have  been 
reasonably  apparent  to  the  Commission  from  the  record 
before  it. 

nL  ^nie  Order  of  the  PnUic  Utilities  Oommission  Should 
Be  Vacated  Because  the  Operating  Expenses  Are  Over¬ 
stated. 

A  determination  of  operating  expenses  is  essential  to  a 
finding  with  respect  to  the  reasonableness  and  justness  of 
rates.  In  arriving  at  such  determination,  the  Commission 
permitted  as  charges  to  income,  amortization  for  abandoned 
property,  accelerated  depreciation  and  amortization  of  con? 
version  costs  aggregating  approximately  $830,000.  The 
record  dearly  indicates  that  the  Commission  had  prejudged 
the  allowanoe  of  these  items  as  diarges  against  income  for 
rate-making  purposes  and  was  relying  on  its  earlier  orders 
entered  in  proceedings  involving  accounting  procedure  only 
and  not  related  to  rate-making.  It  is  axiomatic  in  the  law 
of  rate-making  that  accounting  treatment  winch  may  be 
proper  for  general  accounting  purposes  is  not  necessarily 
appropriate  for  rate-making  accounting,  and  that  the  Cmn- 
mission  is,  therefore,  required  ^^to  go  behind”  the  bo<^  of 
accounts  when  rates  are  concerned.  Moreover,  the  cases 
clearly  hold  that  it  is  improper  for  rate-making  purposes 
to  diarge  to  income,  amortization  for  abandoned  property- 
or  accelerated  depreciation  of  property  to  be  abandoned. 
These  deddons  hold  that  future  consumers  should  not  be 
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required  to  make  up  past  losses  in  the  form  of  inadequate 
past  depredation.  A  utility  is  no  more  entitled  to  recoup 
past  losses  than  it  is  required  to  disgorge  past  excessive 
profits.  A  regulated  business,  just  as  an  unregulated  busi¬ 
ness,  is  not  entitled  to  a  guarantee  against  losses.  The  rate 
of  return  allowed  a  utility  is  designed  to  compensate  it  for ' 
the  risks  of  the  enterprise.  < 

The  operating  expenses  are  also  inflated  as  a  result  of 
inclusion  therein  of  expenses  properly  related  to  merdian- 
dising  and  jobbing,  which  is  concede^y  a  non-utility  oper¬ 
ation.  There  is  uncontroverted  evidence  in  the  record 
showing  that  the  operating  expenses  are  over-stated  by  at  i 
least  approximately  $706,000.  The  Commission  was  un¬ 
reasonable,  arbitrary  and  capridous  in  ignoring  such  testi¬ 
mony.'  ' 

,IV.  The  Oommiflsion  Was  IKHthout  Jurisdictiott  to  Snter-r 
tain  the  Application  for  an  Increase  in  Batei^  Which 
Was  for  Emergen^  Bdief,  and  Which  Was  Un8iq»- 
ported  by  Bate  Sdiedules  as  Required  Section  43-4(KL 

of  the  Code. 

Section  43-401  of  the  Code  is  the  exdusive  provision  deal¬ 
ing  with  the  procedure  whereby  a  utility  company  can  se^ 
a  diange  of  rates  on  its  own  motion.'  Hiat  section  requires 
that  the  application  filed  with  the  Commissioh  state  the  ad¬ 
vance  or  discontinuance  of  the  rates  desired  and  requires 
the  Commission  to  give  proper  and  reasonable  notice  of  the 
change  in  rate  schedules.’  The  application  of  the  Company 
was  unsupported  by  rate  sdiedules,  and  the  proposed  rate's 
were  never  made  the  subject  of  a  notice  by  the  Commission. 
The  01^  notice  issued  by  the  Commisdon  was  with  respect 
to  the  initial  application  wMdi  was  confined  to  a  request  ’ 
for  a  lump  sum  increase  in  income,  and  contained  no  refer¬ 
ence  to  changes  in  the  rate  schedules.  The  rates  adopted 
without  statutory  notice  involved  discriminatory  charges 
between  classes  of  consumers,  seriously  afiecting  estimates 
of  revenue  and  made  wholly  without  evidence.  Thu%  this 
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Company  failed  to  comply  with  the  requirements  of  the 
statute,  which  are  specific  and  controlling,  and  the  Com¬ 
mission  was  without  jurisdiction  to  consider  the  applicar 
tion  in  the  absence  of  compliance  with  the  statutory  pro¬ 
cedure,  and,  in  any  event,  the  proceedings  were  null  and 
void  as  a  result  of  the  failure  to  give  the  public  the  proper 
and  reasonable  notice  of  the  change  in  rate  schedules  re¬ 
quired  by  the  statute. 

Moreover,  the  Company’s  application  was  stated  to  be  an 
emergency  application  and  requested  emergency  relief  to 
preserve  the  financial  integrity  of  the  Company.  The  stat¬ 
ute  makes  no  provision  for  such  emergency  relief.  Actu¬ 
ally,  the  Company  and  the  Commission  adhered  to  the  pro¬ 
cedure  and  formalities  attendant  upon  the  sliding  scale 
arrangement  permitted  by  Section  43-317  of  the  District 
Code,  even  though  such  arrangement  has  not  been  in  efiTect 
for  the  Company  since  1947.  Moreover,  the  record  is  en¬ 
tirely  devoid  of  any  facts  which  indicate  the  necessity  for 
emergency  relief  to  preserve  the  finanmal  integrity  of  the 
Company. 

V.  The  Order  of  the  Public  Utilities  Commission  Should  Be 
Vacated  Because  the  Bates  Are  Discriminatory  in  Their 
Effect  Upon  the  Various.  Classes  of  Ccmsnmers. 

Section  43-301  of  the  Code  requires  that  the  rates  be  non- 
discriminatory  as  well  as  just  and  reasonable.  In  the  sub¬ 
ject  rate  order  the  Commission  has  combined  three  existing 
rate  schedules  into  a  single  rate  schedule.  As  a  result  of 
tbi«  diange  the  new  rates  did  not  effect  the  various  classes 
of  consumers  in  the  same  manner.  The  Commission  did 
not  even  mention  this  matter  in  its  Opinion  and  made  no 
findings  to  support  its  conclusion  that  the  rates,  which  i>at- 
ently  have  a  disparate  effect  on  the  various  classes  of  con¬ 
sumers,  are  non-discriminatory.  It  declined  to  recons^er 
upon  advice  of  this  obvious  error.  The  cases  uniformly 
hold  that  the  allocation  of  costs  of  service  among  consum¬ 
ers  must  be  based  on  evidence  in  the  record  and  that  an 
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opinion  of  a  witness  that  such  Msts  iare  ^^nitably  anbcatie^ 
does  not  satisfy  the  harden  of  proofl^^The  record  thia^ 
case  is  deficient  in  this  respect  since' the  witi^s  fOT  the” 
Company  stated  that  his  opinion  was  not  support^;  by  a 
cost  stndy  and  that  none  had  been  made  and  his  testimony  ' 
concerned  an  entirely  different  rate  schedule  thw|/th^" 
j^opted.  •  ‘  '  "'/I'  ' 

T  -  ^  •/Cnv.a?-' 

yL  The  District  Court  Properiy  Vacated  the  Order  oif  the 

%  OonunisSion  cm  the  Groimds  that  the  ^tes  Wm 
^actively Applied.  "  "'..  ‘..y 

On  November  9,  1949  the  Commission  ordered  the  new ' 
rates  to  be  put  into  effect  on  meter  readings  taken  on. a^ 
after  November  16, 1949.  Since  the  Company  does  not  read 
all  meters  on  the  same  day,  bnt  spreads  its  meter  rea^ng 
work  thron^ont  the  month,  it  is  dear  a  laige  nmhber 
of  customers  would  be  charged  at  the  new  rate  for  gas  con¬ 
sumed  prior  to  November  16  and  subsequent  to  tlm  ^Uite 
of  the  last  meter  reading.  Under  some  conditions,  meter 
readings  cover  services  for  more  than  one  month,  j  .  The 
Appellee  contends  that  this  retroactive  effect,  of  tha  rates 
is  unlawful  It  is  a  general  rule,  followed  in  this  jurj^C:- 
tion,  that  there  is  a  strong  presumption  again^  pow^,  to 
take  retroactive' action  unless  Congress  plaii^  specifies , 
sndi  power  and  that  statutes  operate  prospectively  od.y ! 
unless  the  contrary  plainly  appears.  There  is  noffiing.in 
the  District  Code  which  expressly  gives  the  Comm^pn ' 
power  to  make  its  rate  orders  retroactive  and  there  iis  no  ' 
implied  grant  of  such  power.  On  the  contrary,  the  statute." 
indicates  that  the  rate-making  power  of  the  Commission  is 
v^rospective  only.'  This  will  be  discerned  by  a  constmefioh 
M  Sections  43-327,  43-328,  43-329  and  43-701- *  In  tfe  alKl 
i\nce  of  a  dear  intent  on  the  part  of  Congress  to  give  the 
aommission  power  to  issue  retroactive  rate  orders,  an  or-  ' 
dVr  of.  the ,  Commission  operating  in  that  manner  .i^‘ 
lawful  '  '  .  .  '  .  -  ■  : 
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Vn.  The  Public  Utilities  Oommissiou  Uiges  a  Limitation 
of  the  Scope  of  Review  in  Ckmtravention  of  the  Provi¬ 
sions  of  Section  43-706  of  the  District  of  Colmnbia  Code. 

The  scope  of  review  of  an  order  of  the  Commission  is 
determined  by  Section  43-706  of  the  Code.  This  section 
provides,  in  effect,  that  the  findings  of  fact  by  the  Commis¬ 
sion  shall  be  conclusive  unless  it  shall  appear  that  sudi 
findings  of  the  Commission  are  unreasonable,  arbitrary  or 
capricious.  The  Commission  contends  that  this  Court 'is 
without  jurisdiction  in  any  manner  to  review  its  findings 
of  fact.  While  the  Appellee’s  primary  objection  to  certain 
of  the  findings  of  fact  by  the  Commission  is  that  they  are 
arbitrary  or  capricious,  it  would  seem  that  sudi  findings 
are  also  unreasonable.  For  this  reason  the  scope  of  review 
granted  to  tins  Court  under  the  statute  is  of  significance^ 

The  ri^  of  appeal  from  an  order  of  the  Commission  is 
purely  statutory  in  character  and  is,  therefore,  govern^ 
exclusively  by  the  wording  and  intent  of  the  statute.  The 
legislative  history  of  Section  43-706  is  most  darifjdng  on 
the  scope  of  review  intended  by  the  word  ^^unreasonable”. 
Representatives  in  charge  of  ^e  legislation  for  the  Com¬ 
mission  before  the  Congress  opposed  the  inclumon  of  the 
word  in  the  statute,  and  contended  that  the  word  ^^unreason- 
able”  would  open  the  facts  to  a  consideration  upon  review. 
They  sou^t  a  statute  whidi  would,  in  effect,  make  the  find¬ 
ings  of  fact  of  the  Commission  conclusive.  On  the  other 
hand,  the.representatives  of  the  utilities  in  the  District  of 
Columbia  sought  to  make  the  scope  of  review  on  questions 
of  fact  as  broad  as  possible.  When  the  Senate  was  con¬ 
sidering  the  proposed  legislation,  which  provided  that  the 
findings  of  fact  by  the  Commission,  if  supported  by  sub¬ 
stantial  evidence,  shall  be  conclusive  unless  arbitrary  or 
capricious,  the  utility  people  urged  the  insei^on  of  the 
word  ^^unreasonable”.  It  is  significant  that  this  irrecon¬ 
cilable  conflict  was  recognized  by  members  of  the  Congres¬ 
sional  Committees  of  both  Houses  and  was  brou^t  out  in 
debate  on  the  floor  of  both  Houses.  In  the  face  of  this  dear- 
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cut  presentation,  the  Senate  amended  the  Honse  hifl^hy 
moTing  the  snbstantial  evidmioe  standard  and  inserting  the 
word .  //nnreasonabte^  .^preceding  i;^arbitrary>rjorjaaBapi^^ 
cions”.  This  is  the  form  in  which ^tim  stiitiite^w^  passed.^ 

In  the  light  of  this  history,  it  is  interesting  that  the  Com>- 
pany  does  not  directly  raise  the  isme  of  ^pe  of  '  rm^ 
at  alL  On  the,  other  hand^  the'  Comnoisnon  m  sM  wag^^ 
the  same  battle  it  fonght  before  Congress  a^  iaasKng 
Conrt  indirectly  to  grant  them  what  Obh^^  has  rief&i^ 
them.  It  shonld  be  pointed  ont,  liowever^'  t^r 
mission  makes  no  ^ference  to^the  le^^tive  histb^  bhi 
instead  seeks  to  confnse  the  problem  by  mtu^'ca^^ 
under  other,  statutes,  with  dissimilar^ review  proympns  ja^ 
dissimilar  legislative  histories.  ^ "  1;  T 

'  .  'A-r  V-'  .r-'j  .t?  Ujfji;  . 

'  '  -  ATUWTifnEiirf 

L  The  District  Ckmrt  Froperiy  Sejected  the  Bate  as 
, Determined  by.t^  Ok>miniaiiioin>-  ' 

The  Order  of  the  District  Court 'vacating  the 
the  Commission  granting  an  increase  m  ra^  ^wastba^^ 
in  part  upon  errors  committed  by  the  Comnu^on  iik'  deter-^ 
mining  the  rate  base  upon  whi<^  the  Oonq^wny  shonld  be 
permitted  to  earn  (App.  10-19).  VSpedfu»lly/'ihe J^C^ 
below  held  that  the  amount  of  $1,744,665.8^'  representing 
so-called  unrecovered  cost  of  abandon^  property  ;(West 
plant)  allocable,  to  the  operation^bf  t^  Conii^y 
District  of  .Columbia,  and  an  amount  of  ^ai^roznnatelyl^^ 
$21^00,000,  representing '^the  ^unambrti^  pi^]^  id^  'tiio' 
eaW^tures  made  by  the  Cbmpany  in'  convmrtii^  cu^^ : 
ei^  appliances  for  the  use  of  natimal  g^'were  not'pri^ 
ertv  inchidible.in  the  rate  ba^  und^.1he  prbv^o^  of 
tid&  43^365  and  43*306  of  the  Dktidct  or  ^hmibi^*  Code 
(1^  Ed.)  (App:  12-14). '  The  (>urt  held  Ihikt  und^ih^ 
provisions  of  the  Code  only  properly'  u^  and  useful  fbif 
tile  convenience 'of  the  pubBc  could  proper^' be  indided  ^^ 
the  rate  base.  'The  Appdlee  contdids  Ihe'C^ 
correct  in  this  position. "  ‘ •.  -ryx  ^ 
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.  A.  The  so-called  imrecovered  cost  abandoned  property 
and  the  tmamortised  portion  of  the  cost  of  converting 
customers’  appliances  are  not  indndible  in-the  rate 
base  under  the  statute. 

Section  43-301  of  the  District  Code  requires  that  the 
charges  made  hj  a  public  utility  shall  be  reasonable,  just 
and  non-discriminatory.  Obviously,  the  ultimate  conclu¬ 
sion  as  to  reasonableness  is  dependent  upon  several  subr 
sidiary  conclusions,  namely,  (1)  the  amount  upon  which  a 
return  should  be  earned  (rate  base),  (2)  the  ope;ratmg  rev¬ 
enues  to  be  derived  from  the  rate,  (3)  the  operating  ex* 
penses  and  charges,  and  (4)  the  fair  rate  of  return.  Mis¬ 
souri  ex  rel.  8,  W,  Bell  Tel,  Co.  v.  Public  Service  Commis¬ 
sion,  262  U.  S.  276,  291,  67  L.  ed.  981,  986.  In  tbia  Point  I 
we  shall  limit  our  attention  to  the  matter  of  the  rate  base 
and  shall  consider  the  operating  revenues  and  expenses  in 
later  portions  of  the  brief. 

Section  43-306  of  the  District  Code  provides  a  statutory 
standard  for  valuing  the  property  of  a  utility  company, 
and  reads  as  follows: 

“The  Commission  shall  value  the  property  of  every 
public  utility  within  the  District  of  Columbia  actually 
used  and  useful  for  the  convenience  of  the  public  at 
'  the  fair  value  thereof  at  the  time  of  said  valuation.” 

Since  a  rate  base  is.  an  essential  element  in  determining 
the  reasonableness  of  a  rate  and  is  a  valuation  of  the  prop¬ 
erty  of  the  utility  for  rate-making  purposes,  by  whatever 
method'  derived,  ^  the  statutory  provision  specitying  the 
property  subject  to  a  valuation  is  controlling.  Judge  Ed- 
gerton  in  Potomac  Electric  Power  Company  v.  PvbUc  Util¬ 
ities  Commission,  81  U.  S.  App.  D.  C.  225,  229, 158  F.  (2d) 
521,' '525,  recognized  the  relationship  between  Sections  ^ 
301  and  43-306  in  his  statement  that  ^  - 

“Thou^  Congress  required  that  a  valuation  be  made, 
it  may  have  done  so  either-  for  possible  use  in  l^i^- 
^  tion  or  for  such  use,  if  any,  as  the  Commission  might 


In  that  case/ which  involved  the  making  of  a  inte 

e 

the  Conrt’s ;  conclusion  was'  that  Section  ^43-306  d^  TOt 
direct  the  Commission  to  ni^e  a  jrani^lete  yaln^on  ^stoi^ 
each  time  rate  schedules  are  changed.-.  The-Conrt’s  stater 
ment  is  not  a  ruling  that  the  Commission  need  not  make  a 
rate  base  determination  in>  arriving  at  its  oondns^n 
respect  to  the  reasonableness  of  a  proposed  ^rate^^^  ^Thero 
was  no  issue  in  that  case,  as  there  is  here,  with  respect  to 
the  question  of  what  elements  should'be  induded  in;^  rate 
base.  The  question  there  was  whether  in  making  a  rate  de^ . 
termination  under  the  sliding  scale,^‘&e  -Cdmmission^^\]^^ 
required  to  base  its  cbndnsion  on  the  detailed  etatiitoiy 
valuation  described  in  Section  43-305.  l%at  issue  is  esseit' 
tially  one  of  procedure  and  method  of  valnatiom/  That^is 
not  the  issue  Iiere;  --  The  issue  in  this  proceeding  ^  not  tite 
how  of  a  valuation  but  the  what  upon  whidi  a  valnatibn,i^ 
whatever  method,  should  be  made.'  -  //  i., 

Both  the  Commi^ion  and  the  Company  have  recognized 
in'this  case  that  property  must  be  used  or  useful  in  the  pob^ 
lie  service  to  be  included  in  the  rate  bas^^  In  its  apptieatioh 
to  the  Commission'^  for  an  increase  in  rates  the  Company 
stated  (App.  68)i  ':;v 

^^Bevenues  deifyed  from' the  rates  now  in  efted  aire 
not  sufScient  to'i^y'all  the.costs  of  operationsiahd  ta 
'  ^  ’  'provide  an 'adequate  >eturn'oh  the  veed  in 

-  supplying  gas  to'CUstomers;*^  (ItaIi<»  8applied>l:^v-*i5?^s^i 

Counsd  for  the  .Commisdim  a.pparen^/is  in  fi^ 

ment  as  to  the  applicability  of  S<^on/^43>^^^^m^  ^  detw* 

minatipn  of  tho  rate  base  and  sta^  sd;  p^^  ^  ofjbi^b^^ 

that:-'  -w  r  ■rT'.-T„’p~v- 
»>•''»* 

' . ,  ‘  ^Under;  the  Act  crating  the  Commi8in<^<it  is 
-ministrative  ^un<^6n  of  the  Commission  to.,  detemuro 
..  ;  ;i  the  fair  yalne  of  the  property  employed  in  puMie  sery/ 
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ice.'  Paragraph  7  of  the  Act  (Sec.  43-306  of  the  CJode) 
provides  l^t  the  Commissioii  shall  valne  the  property, 
of  every  pnblic  utility  actnaUy  used  and  useful  at  the  - 
fair  y^ne  at  the  time  of  valuation.  It  was  nnder  the 
provisions  of  this  paragraph  of  the  Act  that  the  Oom- 
mission  fixed  the  rate  base  in  the  case  at  bar  as  the 
actual  nnrecovered  investment  in  property  nsed  and^ 
useful  in  the  public  service.  This  v^ue  was  fixed  upon 
the  undisput^  evidence  of  record.’' 

The  Commission  has  also  followed  the  used  and  useful 
standard  in  an  earlier  proceeding  affecting  the  Company 
involving  the  determination  of  a  fair  rate  of  return  (Order 
No.  2827,  App.  687-693).  In  arriving  at  the  condusion  in- 
that  proceeding  that  6%  would  be  a  fair  rate  of  return,  the 
Commission  stated  that  such  a  return  would  yield  19%  on 
the  equity  invested  in  used  and  useful  property  (App.  688). 

In  the  case  of  Capital  Transit  Company  (1938)  25  P.  IT.  R 
(N.  S.)  177,  188,  et  seq.,  the  Commission  spedfidally  hdd 
^^That  under  the  statute  applicable  to  the  District  of  C07 
lumbia  only  ‘property’  used  and  useful  for  the  public  con¬ 
venience  at  the  time  of  valuation  can  be  induded  in  the 
value.”  The  discussion  in  that  case  dealt  with  develop¬ 
ment  cost  relating  “generally  to  property  long  sinoe  Aban¬ 
doned,  destroyed  or  retired  •  •  •  The  Commisdpn 
pointed  out  t^t  none  of  the  expenditures  related  to  items 
existent  or  used  as  of  December  31, 1935.  This  case  involved' 
a  construction  of  the  very  same  Section  43-306  of  the  Dis-: 
trict  Code,  which  is  involved  in  the  case  at  bar.  ^ . 

The  Commission’s  Opinion  dearly  shows  that  the  rate' 
base  of  $32,2404^8.76  indudes  an  amount  of  $1,774^665.84^  . 
representing  the  so-called  unrecovered  portion  of  aban¬ 
doned^  propei^,  and  $2,797,577.91,  representing  unamor¬ 
tized  cost  of  converting  customers’  appliances  to  the  use  of 
natural  gas  (App.  88,  89, 102;  Ex.  19  at  App.  603).  'With 
respect  to  the  item  of  the  abandoned  property,  it  was  cor¬ 
rectly  found  by  the  Commission  that  the  property  had  been 
retired  and  was  not  used  or  useful  (App.  87).'  With  respect 
td  the  amounts  expended  for  conversion  of  customers*  sp- 
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pliances,  the  pommissioii  states  in  its  Opini<m  that' tb^.  -hi 
are  costs  propeiiy  chargeable  as  an  operating  e^penbe,,bnt  -  l  b  ' 
that  dnce  the  amounts  are  large  a  distortion  of  the' inbcnDel  ^  ;  i:  ] 

account  would  result  if  such  charg^ '^ere  all  made  !in  one  '  '  1 1 

year  (App.  89).  Can  the  effect  on  income  of  accojunting  '  .  j  i  ^ 
for  such  operating  espenses  diange  the  nature  of  an-er- : 
penditure.from  an.  operating  expense  .to  an  inyestinentt^^  ' 

The  answer  is  dearly,  no.  ^  It  is  fundamental  that  an  oper>-  ::  ^  [/: 
ating  expense  cannot  be'  c^italized,  for  to  do  so  i^lults  in;  {  1  r  b 
an  unwarranted  burden  on  the  boWumer^  •  ‘ '  '*  >  :  { ‘  ^  b.Jv  ■ 

"Moreover,  such  expenditures  were  hot  made  with  lejpect^^^;  <  . 

to  any  property  ctf  the  Conpany.  ^  1?^  work  of  conrorsi^^  f  - '  t  ^  b  b o  v- 
represented  by  the  item  in  question  \iras  done  by  outside  conf  :  ::  V) 

tractors  on  appliances-owhed  by  the  <»nsmner. ^  ^ 
that  it  is  unnecessary' to  labor  t^  point  that  the  Oompao^^ '  -  .1 1:  .:  v 
had  no  property  interest  in  the  ^pliancespf  ita  customers  ' 'b 
before  the  diangeover  to  the  service  of  natural  gais  s^  ^,  bl  :;|b/  ivi; ' 
not  acquire  sudi  a"i>r6perty  interert  by  idrtne  of  ^ 
penditures  made  for  the  conversion  of  sudh  apjpfiahce&^^b^^^^^^^  1 1; 

In  ^ew  of.  the  fact  that  the  so^caDed  unretover^  ^  I 

of  abandoned  property  and  imamortized  cost  of  conymrtingf::  c 
customers’  appliances  are  not  proi»i^  n^  and  hsefi^  ^ 

such  items  cannot  under  the  providohs  ^  the  statute  be  i^^ 
dnded  in  the  rate  base  upon  whidi  the  Conqpahjr^  i^ 
mitted  to  earn  a  leturiL  -  It  js  respedfully  rabmitted  thidl  ;i- 

upon  this  issue  Section  43-306'iB  dear  and  controDihgond't'b-b/ 
limits  the  property  upon  Tdiidi  the  rotnm  is  to'be  computedll:  f fl  v  ‘  v. 
to  tl^  property  which  is  adnally  tied  and  useful.^  ^ 

B.  The  case  hEV^does  not  siqyport  Appdlantd '.cdhtwittm 
that  the  nnxecovered  eogt:Of  idiaadoned  propel 
'  the  imainortised  portion  ^  tho  cost  of  oooW 
• '  ;.,tomet8’  iqsplhuioee  are  facindfliie  in  the  rate  baBei?:";^b?ic 

:  ]^  readnng  lis^coi^nsiohihat  tl»  s6-eaSed  cost  of  by 

doned  property  ^is  property  mdndlbfe^^^  theb»^i  j^^  /  k- 

ui^  in  the  determinaticm  of  return  earaed,’!  the  06^^  i";  .  ;;  i 


■■  .  ’■  / A  •i'r'  ,'  .  . .. '  A '"s '>-v' ■  \  ~  '  '''^',1  >  "'a'I"  V  '  . 

Li  readnng  lis^condusioh  that  the  s6-diSed  cost  of  abai^^ 


doned  property  ^is  property  tydudbte/in  the’  bass 
ui^  in  the  determinaticm  of  retmm  emrned,”  the^^  O 


sion  referred  to  the  testimony  Of  its  mfhese^  whuh  jwas  to  : 
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the  effect  that  such  treatment  was  permitted  under  ‘‘the  in¬ 
vestment  theory  of  rate  regulation”  (App.  88).  However, 
the  Commission  does  not  spedfically  state  that  it  adopted 
this  theory  of  its  witness  and  actually  made  no  statement 
to  indicate  what,  if  any,  theory  it  purported  to  follow.  Ee- 
gardless  of  the  caption  applied,  the  method  used  by  the 
Commission  is  a  hybrid  departure  from  any  known  statu¬ 
tory  or  judicial  valuation  for  rate-making  purposes.  Never¬ 
theless,  Counsel  for  both  Appellants  have  ascribed  to  the 
Commission  the  method  of  valuation  first  stated  by  Mr. 
Justice  Brandeis  in  the  8.  W.  BeU  Tel,  Co,  case,  supra,  and 
later  favored  in  F,  P,  C,  v.  Natural  Gas  Pipeline  Company, 
315  U.  S.  575, 86  L.  ed.  1037,  and  in  F,  P,  C,  v.  Hope  Natural 
Gas  Company,  320  IT.  S.  591,  88  L.  ed.  333. 

The  briefs  of  both  Appellants  are  based  in  large  part  on 
the  unsound  premise  that  the  so-called  unrecovered  portion 
of  abandoned  property  and  unamortized  conversion  costs 
must  be  included  in  the  rate  base  under  the  doctrine  of  these 
cases  and,  conversely,  infer  that  such  items  would  be  ex¬ 
cluded  from  the  rate  base  under  the  older  rate-making  theo¬ 
ries,  ostensibly  overruled  by  the  cases  cited  above.  Thus, 
the  inference  is  made  that  since  the  Appellee  contends  that 
these  items  should  be  excluded  from  the  rate  base,  our  por¬ 
tion  must  stand  or  fall  with  the  “fair  value”  theory,  now 
said  to  be  in  the  shadow  of  judidal  disfavor.  Further,  since 
we  rely  on  Section  43-306  of  the  Code,  it  is  also  sou^t  to 
ascribe  to  us  support  of  Section  43-305,  which  provides  for 
a  valuation  on  the  basis  of  all  the  factors  whidb  have  come 
to  be  known  as  the  “present  fair  value’'  method  of  valua-  ' 
tion  (Comx>any  brief  p.  33).  'While  the  wording  of  ibis  sec¬ 
tion  raises  the  interesting  question  of  whether  the  statute 
has  limited  the  method  of  valuation  for  all  purposes  to  the 
one  therein  described,  we  need  not  concern  ourselves  with 
that  problem  in  resolving  the  issue  at  bar  J  The  position  of 
the  Appellee  does  not  depend  on  method  of  valuation  but 
goes  to  the  more  elemental- question  of  what  elements  are 
to  be  considered  and  valued  regardless,  of  the  valuation 
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method  applied.  We  shall  show  that  the  cases  do  3iot^ 
quire  and  indeed  do  not  permit  the  inclusion  in  the'  rate 
of  the  abandoned  property  and  the  conversion  costs.  , ' ' " 
The  Commission  found  that  the  Company  would  sustain 
a  loss  unless  it  were  permitted  to  recover  from  future  oper- 
ating  expenses  the  so-called  unrecovered  cost  of  the  aban¬ 
doned  property  (App.  89).  It  is  well  established' in  the 
^^fair  value”  cases  that  past  losses  cannot  be  recouped  frmh 
future  earnings.  Knoxville  v.  Knoxville,  212  TJ.  S.  1, 14^  53 
L.  ed.  371,  380,  and  Galveston  v.  Galveston,  258  U.  S.  388; 
395,  66  L.  ed.  678,  683.  The  former  case  involved  past  in¬ 
adequate  depreciation  accruals  and  the  latter  case  involved 
the  ' question  whether '  going  concern  value  '  repre^ting 
losses  incurred  in  developing  the  business  to  a  profitable 
stage,  could  be  capitalized.  The  Public  Utilities  Commis^ 
sion  itself  has  expressly  held  t*that  past  losses,  no  matter 
how  incurred,  are  not  ^property’;  that  past  losses  cannot  be 
capitalized  as  part  of  the  rate  base,”  and  cites  the  Galves^ 
ton  case  for  that  position.  Re  Capital  Transit  Co426  PUB 
(NS)  177, 188-189.  The  Natural  Gas  case,  supra,  cited  wiili  ' 
approval  in  the'H'ope  Natural  case;  supra,  afiSrms  the 'doc-' 
trine  of  the  Knoxville  and  Galveston  cases.  In  the  Natural 
(ros  case  the  Ck>urt  said  at  page  590:' ^  '  ri 

^/But  regulation  does  not  insure  that  the  busing  shall 
jproduce  net  revenues,  nor  does  the  Constitution  require' 

'  that  the  losses  of  the  bu^ess  in  one  year  shall  be  r^ 
stored  from  future  earnings  by  the  device  of  capital- 
,  ,  izing  the  losses  and  adding  them  to;the  rate  base  on  ' 
whidi*a  fair  return  and .  depredation  allowance  .is  to 
earned.  Galveston  Elective  Col  v.  Galveston,  1258  US 
388, 66  L  ed  ^8, 42  S  Ct  351 ;  San  Diego  Land  &  Town 
Co.  V.  Jasper,  189  US  439, 446, 447, 47  L  ed  89^  896, 23 
•  '  S  Ct  57L  The  defidency  may  not  be  thus  added  to  the 
rate  base  for  the  obvious  reason  that  the  hazard  that 
.  the  property  will  not  earn  a  profit  remains  on  the  eom^ 

,  pany  in  the  case  of  a  regulated,  as  well  as  an  unr^u-  : 
lated  business.”  '  .  *  Vk,  .  1;  .  ;  : 
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The  principle  that  property  no  longer  in  the  public  serv¬ 
ice  cannot  be  included  in  the  rate  base  is  well  established. 
See  Court  cases:  Los  Angeles  G  E  y,  R,  R.  Comm,,  289 

U.  S.  287,  301,  311,  316,  77  L.  ed.  1180,  1195;  Grand  Forks 

V.  Red  River  Power  Co.,  (1936)  12  PUR  (NS)  353,  368,  369 
(Decision  by  North  Dakota  District  Court,  First  Judicial 
District) ;  State  ex  rel  St.  Louis  v.  Public  Service  Comm., 
341  Mo.  920,  110  S.  W.  (2d)  749 ;  Cedar  Rapids  Gas  Light 
Co.  V.  Cedar  Rapids  (1909),  120  N.  W.  966.  Also  see  the 
following  for  administrative  rulings:  P.  TJ.  C.  v.  Calif omia 
Water  Co.  (1940),  37  PUR  (NS)  151,  158;  Re  Orange 
Rockland  Electric  Co.  (1943),  49  PUR  (NS)  257,  280;  Re 
Allegany  Gas  Co.  et  al.  (1946)  (Federal  Power  Conunis- 
sion),  63  PUR  (NS)  231,  233;  Re  Cities  Service  Gas  Co. 
(1943)  (Federal  Power  Commission),  50  PUR  (NS)  65, 
73;  Re  Interstate  Power  Co.  (1939)  (Federal  Power  Com¬ 
mission),  32  PUR  (NS)  1,  9;  Re  Yonkers  R.  Co.,  PUR 
1933  B,  61,  99. 

In  further  support  of  the  principle  that  a  utility  should 
not  be  permitted  to  recoup  past  losses  from  future  rates,  it 
must  be  borne  in  mind  that  by  law  the  Company  is  per¬ 
mitted  to  earn  a  fair  return.  At  the  present  time  that  rate 
of  return  is  6%.  In  view  of  the  low  cost  of  senior  capital 
(see  Order  No.  3554  (App.  709-710),  where  the  Commission 
approved  a  sale  of  bonds  by  the  Company  in  June  1949  at  a 
cost  of  money  of  2.96%)  and  the  ‘‘leverage”  in  the  Com¬ 
pany’s  capital  structure,  it  can  be  seen  that  the  return  on 
the  equity  capital  is  mudi  higher.  A  6%  rate  of  return  is 
designed  to  compensate  the  investors  for  the  nsks  in  the 
enterprise,  which  for  a  utility  serving  the  stable  Washing¬ 
ton  market  is  a  very  low  risk  indeed  (Cf.  Natural  Gas  case, 
supra,  at  p.  597).  If  the  Company  is  to  be  guaranteed 
against  loss,  then  its  rate  of  return  should  be  comparable 
with  “riskless”  investments,  such  as  a  government  bond. 

Thus,  even  on  the  assumption  that  the  full  cost  of  the 
abandoned  plant  has  not  been  heretofore  recovered  throng 
past  depreciation  accruals,  which  assumption  we  shall  show 
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below  to  be  xmwarranted  by  the  record,  the  Company  should 
not  now  be  permitted  nnder  either  the  “fair  vahie’^  or 
“pmdent  investment’’  theory,  to  include  the  so-called  un¬ 
recovered  cost  in  the  rate  base  and  earn  a  return  thereon. 

The  problem  of  the  treatment  of  the  unrecovered  portion 
of  abandoned  property  for  the  purpose  of  a  rate  base  has 
not  been  specifically  considered  by  the  Courts  in  any  opinion 
propounding  the  prudent  investment  theory.  The  Com¬ 
pany’s  contentions  are  premised  entirely  upon  the  dictum 
of  Mr.  Justice  Brandeis  in  his  dissenting  opinion  in  Pacific 
Gas  Electric  Co.  v.  San  Francisco,  265  TJ.  S.,  403,  424,  68 
L.  ed.  1075, 1086  (Company  brief  pp.  19-20).  As  a  result  of 
the  use  of  new  patented  devices  the  Pacific  Company’s  cost 
of  production  was  decreased  and  some  of  its  manufacturing 
plant  was  rendered  obsolete.  In  reversing  the  Court  below 
the  Supreme  Court  held  that  recognition  should  be  given  in 
some  form  to  the  value  of  the  patents  or  the  Company 
should  be  permitted  to  recoup  its  losses  resulting  from 
plant  rendered  obsolete  by  the  new  patents.  It  is  interest¬ 
ing  to  note  that  the  specific  effect  of  the  dissenting  opinion 
was  to  deny  such  relief.  It  is  clear  that  the  majority  based 
its  result  largely  on  the  fact  that  future  consumers  would 
benefit  through  lower  rates.  In  the  case  at  bar,  the  con¬ 
sumers  are  not  benefitting  by  lower  rates  but  are  asked  to 
pay  higher  rates,  notwithstanding  the  fact  that  conversion 
to  natural  gas  was  approved  after  formal  assurance  that  it 
would  result  in  lower  rates  (Order  No.  3155,  copies  of  which 
have  been  distributed  to  the  Court).  The  importance  of 
this  balance  of  benefits  is  pointed  out  in  the  Pennsylvania 
Public  Service  Commission  case  of  Himes  v.  Pennsylvama 
Power  Light  Co.,  16  PUB  (NS)  65, 100,  which  states  that 
the  Pacific  case  should  not  be  applicable  in  the  absence  of 
savings  to  consumers.  See  also  State  ex  rel  St.  Louis  v. 
Public  Service  Commission,  341  Mo.  920,  967,  110  S.  W. 
(2d)  749,  775. 

Moreover,  the  dictum  of  Mr.  Justice  Brandeis  must  be 
viewed  in  the  light  of  the  Natural  Gas  case,  supra,  where 
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the  Conrt  rejected  the  contention  that  a  specific  allowance 
should  be  made  in  the  rate  base  for  going  concern  value, 
stating  at  page  590  that  ^*It  is  only  on  the  assumption  that 
excess  capacity  is  a  part  of  the  utility’s  equipment  used  and 
useful  in  the  regulated  business  that  it  can  be  included  as  a 
part  of  the  rate  base  upon  which  a  return  may  be  earned.” 
This  is  a  clear  showing  that  the  prudent  investment  theory 
does  not  require  or  permit  a  general  departure  from  the 
^'used  and  useful”  standard.  In  appraising  the  importance 
of  this  remark  it  must  be  recognized  that  the  Natural  Gas 
Act  of  1938  (June  21,  1938,  52  Stat  821-833,  15  XT.  S.  C. 
717),  unlike  Section  43^^06  of  the  District  C^e,  does  not 
even  contain  the  statutory  requirement  that  a  valuation 
must  be  based  on  property  used  and  usefuL 

It  is  inherent  in  Justice  Brandeis*  dictum,  moreover,  that 
in  the  theoretical  situation  he  presented,  all  the  historical 
elements  bearing  on  fairness  between  the  consumer  and  the 
investor  be  in  perfect  balance.  The  Hope  Natural  case, 
supra,  at  page  603  states  that  the  ultimate  finding  of  *  just 
and  reasonable’  rates,  involves  a  balancing  of  the  investor 
and  the  consumer  interests.” 

The  Commission  justifies  the  inclusion  of  the  so-caBed 
unrecovered  cost  of  abandoned  property  in  the  rate  base  on 
'  the  grounds  that  the  past  depreciation  accruals  have  been 
inadequate  for  the  retirement  of  this  property  during  its 
life  (App.  89).  Since  the  treatment  of  this  item  raises  the 
question  of  whether  the  investor  should  bear  the  burden  of 
depreciation  of  this  property,  assuming  arguendo  that  it 
has  not  already  been  fully  depredate^  or  whether  the 
future  consumers,  will  have  to  pay  for  the  depreciation  of 
this  property  no  longer  used  and  useful,  it  is  necessary  to 
review  the  history  of  the  Company’s  earnings  and  deprecia¬ 
tion  practices  in  order  to  determine  where  the  balance  be- 
Ween  consumer  and  investor  liea  under  the  Hope  Natural 
doctrine. 

,  Prom  1935  to  1947  the  Company  was  regulated  pursuant 
to  a  sliding  scale  arrangement  provided  for  Section 
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43-317  of  the  Code  (Commission  Order  No.  1458;  a  printed 
copy  of  which  h^  been  famished  the  Conrt,  and  Cknnmis^  - 
sion  Order  No.  3271,  App.  702-705);  Bate  regnlationJnnder' 
this  arrangement  is  a  departnre  from  normal  regnilatory  ■ 
methods  and  is  based  upon  agreement  between  the  htility 
and  the  Commission  with  respect  to  rate  base,  depredatidiv 
retirements  and  all  elements  essential  to  a  determination  of' 
rates.  As  indicated  by  Order' No.  1458,  it  was  agreed 
between  the  Company  and  the  Commission  that  the  initial  u 
rate  base  wonld  be  $21,000,000  as  of  June  30, 1935.  Under  » 
this  sliding  scale  arrangement,  rates  were  to  be  adjusted 
annually  on  the  basis  of  the  earnings  of  a  twelve  months* 
test  period  ending  June  30  preceding  the  rate  year,]  wMdi ' 
included  the  period  from  September  1  to  August  31;  ihclu-  ^ 
sive.  It  is  significant  that  this  rate  base  was  an  undepreci¬ 
ated  rate  base,  upon  whidi  the  target  rate  of  return  MtiaDy  f 
was  and  subsequently  was  reduced  begiiming  in  the' 
.test  year  1943  to  6^  (Compare  Order  Nos.  1458  and  2827  at 
App.  692).  Accruals  to  the  depreciation  reserves  were 
agreed  upon  on  the  basis  of  1%%  of  the  undepreciated 
property  allocated  to  the  District  of  Columbia,  if  the  retire^ 
ment  reserve  was  less  than  10%  of  the  rate  base,  and  l'*4% - 
when  the  retirement  reserve  was  in  excess  of  10%  of  the 
rate  base.  The  Company  was  permitted  to  satisfy  tiie  im- 
nual  accrual  requirement,  in  part,  by  crediting  to  such 
accruals  an  amount  equivalent  to  4%  of  the  retirement  ren 
'  serve.  This  was  in  lieu  of  the  reduction  of  the  ba^  for.' 
depreciation  acemed  from  all  sources.  It  must  f urtiier  be  < 
pointed  out  that  upon  putting  into  effect  the  sliding  scale;  ■■ 
the  retirement  reserves  were  restated  and  were  recorded  • 


on  the  books  of -the  Ck>mpany  at  an  aggregate  am<ntnt  of 
only  $596,400  including  $8,500  for  the  Prince  Qeor^*s  Qaa’ 
Corporation.  By  this  method  the  Uompany  was  penmtted  < 
to  earn  2%  bn- its  depredation  represented  by  the  sliding  ' 
scale  depreciation  reserve  and  6%  on  its  actual  depremtion 
in  ^cess  of  the  sliding  scale  depreciation  reserve.  - 
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The  rate  base  and  depreciation  reserves  nnder  the  sliding 
scale  mnst  be  compared  with  the  findings  of  the  Commission 
made  in  a-  thorongh-going  valnation  study  approved  by  the 
Commission  in  March  1935,  approximately  nine  months  be¬ 
fore  the  sliding  scale  arrangement  was  effected  (Order  No. 
1341,  printed  copies  of  which  have  been  made  available  to 
the  Court).  The  Commission  concluded  on  page  111  of  its 
detailed  study  with  the  following  remarks: 

“Final  Value 

“After  a  careful  study,  consideration  of  the  entire  rec¬ 
ord  and  all  matters  which  have  a  bearing  upon  the 
value  of  the  property  as  a  going*  concern,  we  find  the 
value,  for  rat^making  purposes,  of  the  property  of  the 
Wastwgton  Gas  Li^t  Company,  withm  the  District 
of  Columbia,  used  and  useful  for  the  convenience  of  the 
public  as  of  June  30, 193^  to  be  $15,039,000,  including 
$689,000  for  working  capital,  including  materials  and 
supplies.  This  value  gives  actual  consideration  to  and 
includes  the  element  of  going-concern  value  in  the  prop¬ 
erty  as  of  that  date.’’ 

In  this  valuation  depreciation  up  to  1932  only  was  found  by 
the  Commission  in  the  amount  of  $2,855,000  (Order  No. 
1341,  p.  64). 

Ex-Commissioner  Hankin,  in  a  separate  Opinion,  con¬ 
curring  in  part  and  dissenting  in  part,  on  the  annual  rate 
determination  for  1943,  sets  forth  a  comprehensive  anal¬ 
ysis  of  the  Company’s  rate  base  as  of  the  date  of  1935  valu¬ 
ation  study  (Order  No.  2682,  pp.  28-38,  printed  copies  of 
which  have  been  supplied  the  Court).  It  is  important  to 
recognize  that  valuation  study  followed  the  fair  value 
method.  As  will  be  seen  from  Order  No.  1341,  the  Commis- 
*  sion  relied  upon,  among  other  things,  reproduction  cost, 
which  in  1932  obviously  would  have  been  much  Mg^ter  than 
the  ori^nal  cost  of  tl^  plant,  which  .was  built  up  from  a 
period  extending  back  to  1848.  Moreover,  Commissioner 
Hankin  points  out  on  page  30  of  his  Opinion  that  the  sliding 
scale  agreed  rate  base  of  $21,000,00(1,  not  only  induded  no 
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deduction  for  depreciation,  but  was  M^er  than;  the  repro¬ 
duction  cost  new  as  of  1933  plus  net  additions  up  to  June  30» 
1935.  It  is  also  pointed  out  that  tMs  $21,000,000  rate  base 
included  as  of  that  date  approximately  $821,000,  represent¬ 
ing  the  carrying  yalue  of  land  in  excess  of  its  original  cost. 
Commissioner  Hankin  also  pointed  out  on  page  30  that  the 
sliding  scale  rate  base  of-  $21,000,000  was  actually  hi^ier 
by  over  $1,000,000  than  (nriginal  cost  new  based  on  the  Com¬ 
mission’s  valuation  study  in  1917  (Commission  Order  No. 
209  reported  in  PUE 1917D  p.  1000),  plus  net  additions  new 
up  to. June  30, 1935,  as  reflected  by  the  Company’s  books. 
With  respect  to  the  original  cost  of  the  Company’s  xjropierty 
Commissioner  Hankin  points. out  that  because  of  the  an¬ 
tiquity  of  the  Company’s,  business  complete  original  cost 
figures  were  not  available  and  the  Commission  in  the  1935 
valuation  study  did  not  find  original  cost  He  furiher  points 
out  (Order  No.  2682,  p.  30,  Ftnte  19)  that  the  'method  used 
for  estimating  the  original  cost  resulted  in  transferring  to 
capital  accounts  items  whidi  had  already  been  charged 
against  income.  '  -  i-  . 

'  •  On  the  ba^  of  these  figures  it  will  be  observed  that  the 
undepreciated  rate  base  of  $21,000,000,  less  the^  approxi¬ 
mate  $600,000  set  up  as  depreciation  reserve  at  the  incep¬ 
tion  of  the  sliding  scale,  was  approximately  $4,500,000  in 
excess  of  the  $15,000,000  value  which  the  Commission  found 
for  the  Company’s  property  in  its  1935' valuation  order. 
•When  the  sliding  scale  arrangement  was  abandoned  in  1947, 
book  depreciation  reserve  exceeded  the  sliding  scale  d^i^ 
dation  reserve  by  approximatdy  $700,000  as  a  resnlt^of  - 
book  accruals  in  excess  of  sliding  scale  depredation  ac¬ 
cruals  made  during  the  period  the  sUding.  scale  arrange^ 
ment  was  in  effect  (see  Order  No.  3487,  App.  121)j'  When 
the  sliding  scale  arrangement  was  abandoned  in- 1947  the 
book  depreciation  was  adopted. :  This  is  the  only  extent 
which  the  d^reciation  reserve  has  been  adjusted  to  reflect 
the  actual  depreciation  which-existed  at  the  time  of  enter¬ 
ing  upon  the  sliding  scale  arrangement  and  wlndi  was  not 
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provided  for  on  the  books  under  that  method.  In  other 
words,  insofar  as  depreciation  reserve  is  concerned,  the 
books  of  the  Company  in  1935  were  set  np  to  reflect  only 
approximately  $600,000  depreciation  reserve  on  a  mannf ac- 
tnred  gas  business  which  had  been  in  existence  since  1848 
and  the  depreciation  reserve  npon  which  the  Commission 
determined  the  rate  base  in  the  present  proceedings  was 
simply  the  reserve  at  1935  with  credits  thereto  since  that 
date. 

Thns,  it  is  clear  that  at  the  present  time,  and  for  many 
years  past,  depreciation  accmals  have  been  figured  on  a 
grossly  inflated  property  account.  Hence,  the  annual  ac¬ 
cruals  to  that  reserve,  which  it  is  now  contended  were  inade¬ 
quate  to  provide  for  complete  retirement  of  the  abandoned 
property,  were  more  substantial  than  appear  from  the  rate 
of  accruals  used. 

The  inflation  in  the  plant  accounts,  resulting  from  this 
inadequate  reflection  on  the  books  of  the  Company  of  the 
actual  amount  of  depreciation  suffered,  is  reflected  in  the 
Commission’s  rate  base.  Under  the  prudent  investment 
theory  there  is  no  room  in  the  rate  base  for  inflationary 
items.  In  this  connection  the  statement  of  the  Court  in  the 
Hope  Natural  case,  supra,  at  page  605,  that  **sndi  a  modest 
rate  of  3.27 %  suggests  an  ^inflation  of  the  base  on  which  the 
rate  has  been  computed’  ”  is  significant.  In  the  case  at  bar 
it  is  contended  that  the  rate  of  return  under  the  superseded 
schedule  of  rates  was  3.38%  for  the  twelve  months  ending 
May  31, 1949  (Ex.  11,  App.  585).  It  would  be  patently  un¬ 
fair  to  the  consumers  to  permit  the  investors,  who  have  for 
many  years  been  permitted  to  earn  a  return  of  not  less  than 
6%  on  this  inflated  property  account,  to  contineu  to  earn  a 
future  return  for  an  additional  period  of  ten  years  when 
now  the  proj^rty  is  not  even  devoted  to  the  public  service. 
Moreover,  under  the  sliding  scale  arrangement  the  utility 
was  permitted  to  retain  and  appfy  to  corporate  purposes 
aU  of  the  excess  earnings  above  a  fair  return  on  the  con¬ 
ventional  depreciated  value  of  its  operating  property.  Arid  ^ 
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to  make  the  wrong  more  grievous  the  Commission  has  per^ 
mitted  the  so-called  unrecovered  amount  of  the  abandoned 
property  to.be  amortized  over  ten  years  by  annual  charges 
against  income,  so  that  the 'consumers  pay  twice  for.  some^ 
thing  they  should  not  have  had  to  pay  at  all  and  for  which 
they  have  already  paid,  as  will'be  shown  below.  It  is  sub? 
mitted  that  this  result  is  not  the  balancing  of  interest  be> 
tween  consumers  land  investors  required  by:  the  prudent 
investment  theory/  ..  v,  •. 

It  is  dear  from  the  record  that  the  rate  base  adopted 
the  Commission  is  taken  directly  from  the  books  <^  Jhe  ac¬ 
counts  of  the  Company.  Against  objection  of  Cbunsd;for 
one  of  the  intervenors  (App.  192, 194-195)  the  Commission 
permitted  tte  witness  McE]fresh,'its  Chief  Accountant,  to 
put  into  the  record  an/ezhibit.  purporting  to  be  the  final 
weighed  rate  base  for  the  twelve  months  ending  May'jSl, 
1949  (Ex.  19  at  App.  603).  While  the  Commission  admowl- 
edged  that  the  function  of  deriving  the  rate  base  was  the 
duty  of  the  Commission  itself  (App.  192),  it  is  important  to 
note  that  the  Commission  adopted  to  the  >  penny  the*  rate 
base  submitted  by  its:  witness,  thus  disavowing  any'bbliga- 
lion  oh  its  part  . to' consider  mid  weigh  the  elements. of  the 
bade  property  valuation  apart  from,  the  recorded  entries, 
in  the  Company's  books.,  .That  rate  base $32,240,198.76 
(App.  102,  Ex.  19  at  App.  603)..  This  rate  base  is  approxi¬ 
mately  $500,000  less  than  the  average  investment  attributed 
to  ]>istrict  of  .Columbia  operations  for  the  same  iwdve. 
months  period  snbnutted  by  the  ^Company  witne^'  who 
found >  the . .average  investment  >  to  be  for ;  that  ^period 
$32,779472  (Ex.  11  at  App.:  585).^  The  Company’s,  witness  ■ 
states  that  this  average  investment  is  the,  aggregate  tbs . 
book  accounts  less  toe*  book  depreciation  reserve  ^App. 
180).'n  The  Commission’s  witness  similar^  stated  th^  ins 
rate  base  r^ectod  the  average  investment  (Ajpp.  190^  197). 
it  is  de^,  then,  J^t  the  rate  base  adopted  ^  the  Commisr 
sion  is  I  nothing,  more  than  a  transcr^tion  of  - the  :  entries 
appearing  on  tbe  books  of  accounts  the  Onupany^^  li^m 
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fundamental  in  rate-maMng  that  the  books  of  the  Company 
cannot  be  taken  at  their  face  value.  We  cannot  emphasize 
too  strongly  that,  in  failing  to  go  behind  the  book  figures, 
the  Commission  was  remiss  in  its  duties,  and  that  any  rate 
based  on  such  a  limited  inquiry  is  unreasonable,  aibitrary 
or  capricious  and  the  resulting  rate  cannot  be  said  to  be 
reasonable,  just  and  nondiscriminatory. 

Similar  conduct  on  the  part  of  the  New  Jersey  Public 
Service  Commission  has  recently  been  reviewed  by  the 
Supreme  Court  of  that  state  in  Public  Service  Coordinated 
Transport  v.  State  of  New  Jersey,  (N.  J.  Sup.  Ct.  Case  No. 
A141,  Sept  Term,  1949,  decided  June  27, 1950),  and  in  an 
extremely  well  reasoned  Opinion  Judge  Vanderbilt,  Chief 
Justice  of  that  Court,  laid  on  the  lash  of  the  judidal  whip 
heavy  to  the  back  of  the  Commission.  In  that  case  it  was 
said: 

“The  dangers  inherent  in  accepting  the  books  of  ac¬ 
count  at  face  value  in  a  rate  prOcee^g  are  apparent 
The  prescription  of  a  uniform  system  of  accounts  by 
regulatory  Commissions  •  •  •  has  been  uniformly 
accompanied  by  the  qualification  that  in  prescribing 
the  system  of  accounts  the  Commissioners  did  not  com¬ 
mit  themselves  to  the  approval  of  acceptance  of  any 
items  set  out  in  any  account  for  the  purpose  of  fixing 
rates  or  in  determining  other  matters  before  the  Com¬ 
mission. 

^^Neither  this  Court  nor  the  Board  can  accept  the 
books  of  accounts  qf  public  utilities  at  face  value  in  a 
rate  case  in  which  reasonableness  is  always  the  pri¬ 
mary  issue.  •  •  •  It  must  be  emphasized  that  rate- 
maimg  is  not  an  adversary  proceeding  in  which  the 
applying  party  needs  only  to  present  a  prima  fame  case 
in  order  to  be  entitled  to  relief.  There  must  be  proof 
in  the  record,  not  only  as  to  the  amount  of  the  various 
accounts,  but  also  such  evidence  from  which  the  rea¬ 
sonableness  of  the  accounts  can  be  determine^,  •  • 

Lacking  such  evidence  any  determination  of  rates 
must  be  considered  arbitrary  and  unreasonable.’.^  ' 

Ex  39,  p.  2,  as  corrected,  (App.  622A),  presents  a  rate  base 
as  of  December  31, 1948  of  approximately  $19,500,000.  The 
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rate  base  in  that  exhibit  is  based  upon  a  retirement  reserve 
study  made  jointly  by  the  Commission  staff  and  Company 
officials  and  discussed  in  Order  No», 3487,, (App.  122,  131)»- 
This  rate  base  was  arrived  at  by  applying  the  reserve  re^ 
quirement  set  forth  in  the  study  to  the  book  cost  of  prop¬ 
erty  at  December  31,  1947  to  be  continued  in  use*.  Neces¬ 
sary  adjustments  were  made  for  1948  net  additions,  and  de¬ 
preciation  accruals  (App.  343-347)..  :  1  . 

In  the  case  at  bar  the  Commission  had  ample  grounds  to 
know  at  least  that,  as  a  result  of  the  twelve  year  period  of 
regulation  under  the  sliding  scale,  the  books  of  accounts  of 
the  Company  required  a  thorou^  examination  at  the  time 
of  this  first  rate  proceeding  subsequent  to -the  abandonment 
of  the  sliding  scale  arrangement  (App.  281).  This  conten¬ 
tion  must  not  be  confused  with  that  of  Potomac  Electric 
Power  Company  in  its  1946  case  before  this  Court,  where  it 
contended  in  a  sliding  scale  rate  proceeding  that  a  thorough¬ 
going  valuation  under  Section  43-305  of  the  District  Code 
was  a  condition  precedent  to  setting  rates.  We  simply  say 
that  under  no  theory  of  rate  regulation  is  the  Commission 
justified  in  relying  on  the  books  the  Company  and  that  as 
a  minimum  the  Commission  must  satisfy  itself  by  evidence 
in  the  record  that  the  rate  base  is  appropriate.  Even  that 
little  the  Commission  has  not  done  in  the  case  at  bar. It 
received  no  evidence  as  to  the  specific  accruals  for  deprecia¬ 
tion  of  the  abandoned  property  throu^out  its  useful  life 
and,  although  in  possession  of  an  extensive  estimate  of  the 
actual  depreciation  prepared  by  its  own  staff  in  cooperation 
with  the  utility,  failed  to  require  its  inclusion  and  considera^ 
tion  in  the  record.  .  .  . - 

l^e  Commission  supports  the  inclusion  of  the  so-called 
unrecovered  portion  of  the  abandoned  property  in:  the  rate 
base  on  the  grounds  that  as'  a  result  of  inadequate'  past 
depreciation  accruals  the  cost  of  this  property  has  not  been 
recovered  (App.  89).;  In  this  regard  the  Commission  has 
adopted  the  contention  of  the  Company,  which  further  con¬ 
tends  that  had  appropriate  depreciation  ‘  accruals  been 


28 


charged  in  the  past,  the  constuners  would  have  had  to  bear 
the  cost  of  such  charges  by  higher  rates  (Company  brief 
p.  23).  This  issue,  of  course,  affects  the  matter  of  striking 
a  balance  between  the  consumers  and  investors  and  requires 
an  analysis  of  the  record  with  respect  to  the  historical  de¬ 
preciation  practices  and  earnings  of  the  Company. 

There  is  no  support  in  the  record  for  the  Commission’s 
finding,  that  the  unrecovered  portion  of  the  abandoned 
property  allocable  to  the  District  of  Columbia  amounted  to 
$1,774,665.74  at  May  31, 1949.  The  Commission  did  not  re¬ 
quire  the  Company  or  its  own  witness  to  develop  facts  jus¬ 
tifying  this  finding.  Actually,  the  Commission  in  this  case 
i^lied  on  an  accounting  order  issued  on  September  24, 1947 
approving  the  accounting  treatment  proposed  by  the  Com¬ 
pany  for  both  the  abandoned  West  station  and  Takoma  sta¬ 
tion  and  for  East  station,  which  was  stated  at  that  time 
would  be  abandoned  in  the  near  future  (Order  No.  3261, 
App.  131-134).  It  was  entirely  inappropriate  for  the  Com¬ 
mission  to  have  relied  on  orders  affecting  the  books  of  ac¬ 
counts  in  making  its  determination  of  r^s.  The  inappli¬ 
cability  of  this  accounting  order  for  rate-making  purposes 
was  specifically  recognized  by  the  Commission  in  that  order, 
when  it  said  **That  nothing  contained  in  this  opinion  or 
order  shall  be  construed  as  a  determination  or  finding  for 
rate  making  purposes.”  Nevertheless,  the  Commission  was 
intolerant  of  any  investigation  of  the  erroneous  methods 
and  loose  proof  involved  in  the  accounting  proceeding,  the 
results  of  whidi  it  adopted  in  toto.  As  may  be  seen  from 
Order  No.  3261,  the  issue  now  before  the  Court  will  deter¬ 
mine  not  only  the  handling  for  rate-making  purposes  of  the 
item  of  approximately  $1,700,000  for  the  abandoned  West 
plant,  but  also  will  determine  the  treatment  of  the  much 
larger  item  of  approximately  $5,000,000  for  East  plant. 
The  Company  acknowledges  that  East  plant  will  probably 
be  abandoned  in  1952  (App.  226),  and  ffiere  is  evidence  in 
the  record  through  cross-examination  by  Counsel  for  an  in- 
tervenor  showing  that  East  plant  actually  performed  no 


function  in  1949,  is  not  required  for  rendering  adequate 
service  and  that  the  effect,  if  not  the  chief  purpose,  of  re¬ 
taining  East  plant  is  solely  to  inflate  the  rate  base  at  the 
expense  of  the  consumer.  Under  the  provisions  of  Order 
No.  3261  the  consumers  in  the  District  are  now  being  ad¬ 
versely  affected  through  an  annual  charge  of  approximately 
$350,000  for  accelerated  depreciation  as  an  operating  ex¬ 
pense,  which  will  be  continued  through  1957,  either  as  an 
accelerated  depreciation  charge  or  as  an  amortization  for 
abandoned  property  (App.  134). 

The  unrecovered  amount  for  West  plant,  set  forth  in 
Order  No.  3261  and  adopted  in  the  Commission’s  findings  in 
this  rate  case,  is  stated  to  result  from  an  allocation  of  the 
book  depreciation  reserve  to  the  spedfic  property  aban¬ 
doned  (Ex.  46  at  App.  633-634;  App.  501-502).  The  Com¬ 
mission’s  witness  stated  that  the  allocation  of  the  book  re¬ 
serve  to  the  abandoned  property  was  based  on  a  joint  re¬ 
tirement  reserve  study  made  by  the  Commission’s  staff  and 
the  Company  (App.  201, 284).  What  purports  to  be  a  sum¬ 
mary  of  that  study  appears  as  the  last  page  of  Order  No. 
3487 ,  (App.  131).  It  will  be  seen  that  this  study  showed 
that  the  retirement  reserve  should  be  $8,468,983  as  of  De¬ 
cember  31, 1947,  to  reflect  the  observed  depreciation  on  the 
plant  to  be  used  in  the  service  of  natural  gas  (App.  283).  In 
the  order  itself  the  Commission  found  that  the  book  reserve 
applicable  to  such  property  amounted  to  only  $3,330,942 
(App.  121).  While  the  Commission  rejected  the  study  for 
the  purpose  of  making  the  indicated  adjustment  to  the  rate 
base  for  depreciation  reserve,  apparency  it  used  the  study 
as  a  basis  of  allocating  the  book  reserve  to  the  abandoned 
property  (Order  No.  3261,  App.  132,  288).  It  is  important 
to  note  in  this  connection  that  in  Order  No.  3487  the  Com¬ 
mission  acknowledged  **that  provision  for  depreciation 
during  prior  years  should  have  been  somewhat  more  thATi 
that  actually  recorded”  (App.  125),  but,  nevertheless,  post¬ 
poned  for  ten  years  any  adjustment  in  the  depreciation  re¬ 
serve.  It  is  obvious,  under  the  Commission’s  Order  No. 
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3261  and  the  order  in  this  rate  proceeding,  that  by  that 
time  the  deficiency  in  the  depreciation  reserve  attribntable 
to  West  plant  and  East  plant  will  have  been  eliminated 
through  the  amortization  and  accelerated  depredation. 
Moreover,  the  Company  has  for  many  years  followed  a  com-i 
posite  rate  of  depredation  accrual  so  that  the  amount  allo¬ 
cable  to  any  si)ecific  property  cannot  be  isolated  except  as  a 
matter  of  judgment  This  fact  emphasizes  the  impropriety 
of  the  Commission’s  action  in  arriving  at  a  so-called  unre¬ 
covered  balance  of  abandoned  property  without  requiring 
that  all  relevant  facts  on  the  problem  be  developed  in  the 
rate  proceeding.  In  the  Federal  Power  Commission  case  of 
Re  Interstate  Power  Co.,  32  PUB  (NS)  1,  10,  the  Com¬ 
mission  stated  that  depredation  reserve  is  a  meas¬ 
ure  of  the  depredation  only  where  proper  depredation 
practices  have  been  observed  throughout  the  life  of  the 
property.  Under  any  other  circumstances,  complete  deter¬ 
mination  of  actual  depreciation  on  the  properties  is  neces¬ 
sary.  In  view  of  the  Commission’s  finding  in  the  case  at 
bar  that  the  depreciation  reserve  is  inadequate  to  retire  the 
abandoned  property,  the  rule  of  the  IntersUite  case  is  per¬ 
tinent. 

Moreover,  it  is  impossible  to  assume,  and  challenging  to 
imagine,  that  West  plant,  which  was  one  of  the  oldest  pro¬ 
duction  facilities  of  this  Company  whose  origin  dates  back 
to  1848,  could  have  accrued  a  net  depredation  of  only  ap¬ 
proximately  $700,000  by  1947.  (Order  Nos.  3261  and  3487, 
App.  132  and  121.)  In  considering  this  problem  the  Court 
will  take  notice  that  the  Company  was  free  from  regulation 
unlil  the  passage  of  the  organic  law  in  1913  and  thereafter 
for  many  years  used  a  composite  maintenance  and  depred¬ 
ation  accrual  on  a  gross  percentage  basis  not  cax)able  of 
application  to  any  specific  item  of  property  (App.  290). 
The  record  further  shows  that  in  the  exhaustive  depreda¬ 
tion  studies  inddent  to  the  basic  valuation  in  1933,  the  esti¬ 
mate  of  ftiture  life  of  West  plant  coindded  with  the  actual 
date'of  abandonment  (Order  No.  1341  at  p.  50).  It  cannot 


31 


be  assumed  that  the  depreciation  practices  in  the  pre-regu¬ 
lation  days  were  anything  but  most  favorable  to  the  utility 
company,  espedally  in  view  of  the  large  and  regular  net 
earnings. 

Under  the  facts  existing  in  this  case  it  was  not  enough  for 
the  Commission  in  applying  what  it  called  the  “investment 
theory”  to  rely  only  on  the  recorded  book  depreciation. 
Public  Service  Coordinated  Transport  v.  New  Jersey,  supra. 
It  should  have  gone  behind  these  figures  and  analyzed  the 
earnings  history  of  the  Company  to  determine  whether,  in 
the  light  of  the  actual  earnings  experience  of  the  Company, 
the  investors  had  actually  recovered  their  inveslment 
through  earnings  in  excess  of  a  reasonable  return.  The 
Company  recognizes  the  importance  of  such  an  inquiry  and 
argues  in  its  brief  that  had  the  Company  accrued  the 
amount  of  depredation  which  it  claims  would  have  been 
necessary  to  fully  recover  the  cost  of  the  investment,  hi^er 
rates  would  have  had  to  have  been  charged  to  the  public 
(Company  brief  p.  23). 

In  the  light  of  this  contention  we  shall  now  turn  our  atten¬ 
tion  to  an  analysis  of  the  earnings  history  of  the  Company. 
While  it  is  generally  understood  that  the  sliding  scale 
method  of  rate  determination  is  designed  to  assure  the  Com¬ 
pany  and  the  public  that  the  return  will  be  no  more  or  no 
less  than  the  allowable  rate,  this  Court  knows  that  as  a  mat¬ 
ter  of  practice  it  has  not  worked  that  way.  Cf.  the  Potomac 
Electric  Power  Company  case,  supra.  Under  the  iTiitiAl 
sliding  scale  rate  of  return,  if  the  percentage  of  return  was 
above  6% %  and  less  than  7%%,  the  amount  available  for 
decrease  of  rates  was  one-half  of  that  excess,  and  when  the 
return  was  between  and  the  amount  available 
for  decrease  of  rates  was  three-fourths  <  of  the  amount 
earned  in  excess  of  7%%.  A  provision  of  similar  purpose 
was  made  for  the  increase  of  rates  in  the  event  of  a  fadure 
to  earn  the  allowable  rate  of  return,  which  was  originally 
6^%  and  was  reduced  to  6%  in  1943.  Exhibit  No.  11,  in¬ 
troduced  by  the  Company,  shows  the  earnings  experience 
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of  the  Company  under  the  sliding  scale  for  the  years  1939- 
1947  (App.  585).  This  information  is  tabulated  as  follows : 


Year 

Bate  of 

Eetum  Earned 

1939 

7.46% 

1940 

7.26% 

1941 

6.01% 

1942 

5.54% 

1943 

6.58% 

1944 

5.93% 

1945 

5.70% 

1946 

6.14% 

1947 

5.40% 

In  appraising  these  figures  it  must  be  recalled,  as  indi¬ 
cated  above;  that  these  returns  were  computed  on  an  unde¬ 
preciated  agreed  rate  base,  which  admittedly  included  land 
in  excess  of  original  cost  varying  between  approximately 
$800,000  and  $600,000  during  the  period.  It  must  be  re¬ 
called  that,  while  the  Company  was  allowed  initially  to  earn 
and  from  1943  6%,  on  the  undepreciated  base,  the 
amortization  on  the  depreciation  reserve  was  computed  at 
4%,  thereby  ^ving  the  Company  a  gratuitous  earnings  of 
2%  on  the  sliding  scale  depreciation  reserve  and  6%  on  the 
amount  by  whidi  the  book  depreciation  reserve  failed  to 
measure  the  actual  depreciation. 

Moreover,  these  few  years  do  not  give  a  complete  picture 
of  the  Company’s  earnings.  The  Commission  should  have 
required  that  the  complete  earnings  history  of  the  Com¬ 
pany  be  presented.  The  information  on  Exhibit  11  is  sup¬ 
plemented  for  a  few  additional  years  in  Order  No.  2682 
(printed  copies  have  been  supplied.to  the  Court),  and  is 
set  forth  therein  in  the  Opinion  of  Commissioner  HaTilriTi 
referred  to  above.  Quoting  from  page  27,  footnote  10,  the 
Commissioner  said: 

.  “While  the  primary  rate  of  return  is  said  to  be  6.5  per 
cent,  the  Company  actu^y  earned  6.9  per  cent  in  1936, 
6.5  per  cent  in  1937, 6J9  per  cent  in  1938, 7.7  per  cent  in 
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1939,  7  per  cent  in  1940,  6  per  cent  in  1941,  5.5  per  cent 
in  1942  and  6.6  per  cent  in  1943.  Bnt  these  are  earn¬ 
ings  on  a  rate  base  which  is  considerably  inflated.  On 
a  rate  base  reflecting  the  depreciation  as  of  1935,  plus 
the  accruals  under  8ie  sliding  scale  arrangement,  the 
earnings  were  about  8.2  per  cent  in  1936,  7.6  per  cent  in 
1937,  8.0  per  cent  in  193^  9.0  per  cent  in  1939,  8.0  per 
cent  in  1940,  6.5  per  cent  in  1941,  5.8  per  cent  in  1942 
and  7.2  per  cent  in  1943.  •  *  *  On  a  rate  base  re¬ 
flecting  property  in  the  depreciated  condition,  the  earn¬ 
ings  were  at  still  higher  rates.” 

While  the  Commission  did  not  see  fit  to  spread  upon  the 
record  or  to  take  into  account  in  its  Opinion  the  full  history 
of  how  the  common  stockholders  have  fared,  a  summary  of 
this  information  is  clearly  stated  in  Commissioner  Hankin’s 
opinion  in  Order  No.  2682,  heretofore  adverted  to.  In  the 
interest  of  brevity  we  shall  not  quote  Commissioner  Han¬ 
kin’s  comments  hut  will  give  a  summary  of  them  and  make 
reference  to  the  Opinion  for  supporting  detail  (Order  No. 
2682,  pp.  36-37,  particularly  ftnte.  46).  As  of  1943  the 
Commissioner  pointed  out  that  the  common  stockholders 
had  actually  paid  $2,550,000  for  common  stock  which,  giving 
effect  to  stock  dividends,  was  stated  on  the  books  at 
$3,650,000.  Of  the  amount  actually  paid  by  the  stockholders, 
$1,050,000  was  paid  in  1939.  He  states  that  during  the  past 
eighty  years  the  common  stockholders  have  received 
$2,600,000  in  bonds  and  over  $39,000,000  in  dividends  and 
interest  as  a  return  on  their  investment  of  approximately 
$2,500,000.  Of  this  amount  approximately  $30,300,000  has 
been  paid  out  in  the  form  of  current  dividends.  He  fur¬ 
ther  pointed  out  that  despite  these  heavy  distributions  to 
the  common  stockholders,  the  earned  surplus  was  in  excess 
of  $6,000,000.  Exhibit  18  (App.  598-601)  shows  that  the 
earned  surplus  as  of  May  31,  1949  was  approximately 
$6,500,000.  The  Company  rightfully  prides  itself  on  its 
record  of  the  payment  of  continuous  dividends  for  ninety- 
seven  years,  which  is  understood  to  be  the  second  longest 
record  of  any  common  stock  listed  on  New  York  Stock  Ex- 
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change.  In  view  of  these  facts  it  is  inevitable  to  conclude, 
as  did  the  Commissioner,  that  the  rate-payers  have  paid 
more  than  enough  for  the  Company  to  set  aside  sums  suffi¬ 
cient  to  cover  actual  depreciation  and  more.  These  facts 
clearly  show  that  as  between  the  consumers  and  the  inves¬ 
tors,  the  consumers  have  over  the  past  paid  rates  which 
would  have  permitted  the  investors,  after  taking  a  very  lib¬ 
eral  return,  to  set  up  on  the  books  of  the  Company  a  depreci¬ 
ation  reserve  sufficient  to  retire  the  property  recently  aban¬ 
doned.  That  they  have  not  done  so,  but  have  treated  all  of 
these  earnings  as  net  income  available  for  the  common 
stockholders,  is  no  sound  reason  why  the  consumers  again 
should  have  to  pay  for  depreciation.  Under  the  circum¬ 
stances  the  proper  method  of  adjustment  for  any  defici¬ 
encies  in  the  book  depreciation  reserves  is  by  diarges  to 
surplus.  Northwestern  Wiscortsin  Electric  Co,,  40  PUB 
(NS)  202. 

The  Commission’s  failure  to  adopt  that  conclusion,  and 
indeed  its  complete  refusal  to  consider  the  evidence  before 
it  in  this  record  and  in  its  own  prior  decisions,  can  be  char¬ 
acterized  in  no  other  way  than  arbitrary  and  capricious. 
Thus,  there  is  absolutely  no  merit  to  the  Company’s  con¬ 
tention  that  past  rates  have  been  inadequate  to  have  per¬ 
mitted  larger  depreciation  accruals. 

Turning  now  to  a  consideration  of  the  item  of  approxi¬ 
mately  $3,000,000  representing  the  cost  for  converting  cus¬ 
tomers’  appliances  to  the  use  of  natural  gas,  we  contend 
that  it  is  inappropriate  to  include  this  item  in  the  rate  base 
as  the  Commission  has  done  (App.  90).  As  heretofore  indi¬ 
cated,  these  expenditures  did  not  go  into  the  acquisition  by 
the  Company  of  any  property  (see  discussion  above  at  15), 
and,  hence,  since  no  property  owned  or  used  by  it  is  in¬ 
volved,  the  expenditures  cannot  under  any  theory  meet  the 
statutory  standard  for  inclusion  in  the  rate  base.  Since  the 
costs  of  conversion  are  not  property  or  were  not  expended 
for  the  acquisition  of  property,  their  inclusion  in  the  rate 
base  is  not  justified  by  Section  43-306.  Moreover,  it  will  be 
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observed  that  such  expenditures  are  not  included  in  the  defi¬ 
nition  of  ‘‘gas  plant’'  contained  in  Section  43-112  of  the 
District  Code,  as  follows : 

“The  term  ‘gas  plant’  when  used  in  chapters  1-10  of 
this  title  includes  all  buildings,  easements,  real  estate, 
mains,  pipes,  conduits,  service  pipes,  services,  pipe  gal¬ 
leries,  meters,  boilers,  watergas  sets,  retorts,  fixtures, 
condensers,  scrubbers,  purifiers,  holders,  materials,  ap¬ 
paratus,  personal  property,  and  franchises,  and  prop¬ 
erty  of  every  kind  used  in  the  conduct  of  the  business 
operated,  owned,  controlled,  used  or  to  be  used  for  or  in 
connection  with  or  to  facilitate  the  manufacture,  dis¬ 
tribution,  sale,  or  furnishing  of  gas  (natural  or  manu¬ 
factured)  for  light,  heat  or  power.” 

Partly  as  a  result  of  its  service  and  appliance  merchan¬ 
dising  policy  the  Company  spends  approximately  $800,000  a 
year  for  maintenance  on  customers’  premises,  all  of  which 
it  charges  to  operating  expense  (App.  334,  367).  The  mere 
fact  that  Stone  &  Webster  were  employed  to  perform  the 
work  incident  to  mass  adjustment  of  customers’  appliances 
due  to  the  final  conversion  to  pure  natural  gas  does  not 
create  property  (App.  248,  252). 

Apparently  the  Commission  justified  the  inclusion  of  this 
item  in  the  rate  base  on  the  grounds  that  such  es^enditures 
represented  cash  working  capital  (App.  90).  In  this  hold¬ 
ing  the  Commission  is  clearly  wrong.  The  host  of  cases  on 
the  subject  of  working  capital  for  rate-making  purposes 
clearly  show  the  limited  nature  of  working  capitaL  Cash 
working  capital  is  the  amount  which,  in  the  light  of  the 
relationship  between  the  Company’s  revenues  and  disburse¬ 
ments,  it  is  necessary  to  keep  on  hand  to  meet  its  current 
and  recurring  expenditures  prior  to  receipt  of  equivalent 
revenue.  Southwestern  Tel.  Tel.  Co.  v.  Houston^  268  Fed. 
878;  Re  Interstate  Natural  Gas  Co.  (1943  Federal  Power 
Comm.)  48  PXJB  (NS)  267,  277 ;  Re  Mississippi  River  Fuel 
Corp.  (1945  Federal  Power  Connn.)  63  PUB  (NS)  89,  93; 
Cit^  of  CoVu/wibus  v.  United  Fuel  Gas  Co.  (1946  Federal 
Power  Comm.)  67  PUB  (NS)  161,  169;  Re  BrooJdyn 
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Borough  Gas  Co,  (1944)  56  PUB  (NS)  1,  19;  Be  Central 
Light  d  Power  Co.  (1940)  37  PUB  (NS)  106,  113;  Re 
Greenfield  Gas  Co.  (1942)  45  PUB  (NS)  101, 103;  Be  Mon~ 
tcmorDakota  UtUities  Co.  (1939)  31  PUB  (NS)  229,  238; 
Cincirmati  Gas  d  Electric  Co.  v.  City  o.f  Cincinnati  (1948,) 
74  PUB  (NS)  5,  15;  Be  Taylor-Green  Gas  Co.  (1949)  80 
PUB  (NS)  84,  ^ ;  Public  Service  Commission  of  Utah  v. 
Mountain  Fuel  Su/pply  Co.  (1947)  73  PUB  (NS)  428,  438. 

These  cases  all  hold  that  cash  working  capital  is  for  the 
purpose  of  permitting  the  utility  to  meet  its  current  obliga¬ 
tions  by  providing  enough  cash  to  bridge  the  gap  between 
the  time  when  the  disbursements  are  to  be  made  and  the 
time  when  the  Company  receives  its  revenues.  The  amount 
varies  with  the  nature  of  the  utility’s  business.  In  the  case 
at  bar  the  testimony  was  clear  that  there  is  actually  no  lag 
in  the  Company’s  receipts  in  relation  to  its  disbursements 
( App.  194),  and,  accordingly,  the  rate  base  properly  did  not 
include  an  allowance  for  cash  working  capital  In  view  of 
this  recognition  by  the  Commission  of  the  purpose  and  func¬ 
tion  of  working  capital,  it  is  submitted  in  all  sincerity  that 
the  Commission  could  not  have  reached  its  conclusion  that 
the  conversion  expenses  constitute  working  capital  except 
by  a  mysterious  act  of  mental  legerdemain.  Attention  is 
directed  to  the  case  of  Capital  Transit  Co.  (1938)  25  PUB 
(NS)  177,  227,  228,  where  this  Commission  specifically  ex¬ 
pressed  its  opinion  with  respect  to  working  capital  In  that 
case  the  Commission  allowed  a  total  of  $250,000  for  work¬ 
ing  capital  for  material  and  supplies  held  for  operating 
purposes,  but  made  no  allowance  for  cash  working  capital 
On  this  disallowance  the  Commission  said,  **In  determining 
whether  the  Company  had  any  amount  invested  in  cash 
working  capital,  he  (the  Commission’s  witness)  used  the 
process  of  what  is  sometimes  referred  to  as  *the  lag 
method’,  a  method  followed  by  the  Interstate  Commerce 
Commission  in  its  valuation  work  and  approved  by  thig 
Commission  in  Order  No.  1341,  Be  Washington  Gas  Light 
Co.  (1935)  11  PUB  (NS)  119.” 
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The  only  anthority  submitted  by  Counsel  for  the  Com¬ 
pany  in  support  of  the  Commission’s  inclusion  of  the  con¬ 
version  cost  in  the  rate  base  is  a  general  reference  to  a 
couple  of  textbooks  on  public  utilities  (Company  brief  pp. 
27-28).  These  works  are  cited  in  support  of  the  statement 
that  “For  rate  purposes,  working  capital  is  merely  the 
amount  of  capital  necessary  to  cover  the  gap  between  cash 
expenditures  in  the  production  and  delivery  of  services  and 
the  collection  of  revenues  from  the  sales  of  services.”  It  is 
clear  that  such  a  general  statement  is  not  meaningful  in  de¬ 
termining  whether  the  conversion  expenses  fit  that  defini¬ 
tion.  For  example,  funds  held  for  future  capital  improve¬ 
ments  are  not  working  capital  A  reference  to  these  books 
will  show  that  they  are  devoid  of  any  specific  support  of  the 
Company ’s  position  and  that  from  the  general  discussion  in 
those  texts  it  is  amply  clear  that  they  are  in  effect  a  restate¬ 
ment  of  the  holdings  of  the  cases  cited  above. 

The  case  of  People's  Gas  Light  and  Coke  Co.  v.  Slattery 
(HI  Sup.  Ct.  1939)  373  Illinois  31,  62,  25  N.  E.  (2d)  482, 
498,  31  PUR  (NS)  193,  213,  214,  is  a  specific  holding  that 
conversion  expenditures  should  not  be  capitalized.  In 
that  case  the  Company  had  spent  approximately  $1,- 
600,000  in  converting  customers’  appliances  for  the  use 
of  natural  gas,  and  the  Commission  had  permitted  this 
expenditure  to  be  amortized  over  a  ten  year  period  by 
annual  charges  to  income.  In  order  to  raise  the  necessary 
funds  the  Company,  with  the  Commission’s  consent,  issued 
securities  to  finance  the  conversion  work.  After  this  sale 
of  securities  the  Commission  apparently  sought  to  prevent 
the  Company  from  charging  its  income  with  the  ^TiTinnl 
amortization  of  this  expense.  In  overruling  the  Commis¬ 
sion  the  Court  said,  “We  cannot  see  how  authorizing  the 
Company  to  borrow  the  money  to  do  an  expensive  operating 
service  changes  the  character  of  the  act  It  was  still  an 
operating  expense  which  the  Commission  authorized  to  be 
expended  over  a  period  of  ten  years.  The  Commission, 
when  it  excluded  the  amount  of  $166,263  from  Appellee’s 
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operating  expense  account,  committed  error,  as  it  was  a 
proper  deduction  from  income  for  rate-making  purposes.” 
In  the  case  at  bar  the  Company  similarly  advanced  the 
theory  that  the  conversion  expenses  should  be  included  in 
the  rate  base  because  the  cash  for  such  expenditures  might 
have  been  supplied  from  the  sale  of  securities,  and  the  Com¬ 
mission  adopted  that  theory  (App.  90). 

Looking  at  the  matter  from  the  standpoint  of  the  balance 
between  consumers  and  investors,  it  is  again  clear  that  this 
is  not  an  expenditure  which  should  be  capitalized  and  per¬ 
mitted  to  earn  a  return.  State  ex  rel  St.  Lottis  v.  Public 
Service  Comm.,  341  Mo.  920,  970  110  S.  W.  (2d)  749,  777 
Exhibit  16  shows  that  in  1939  the  average  investment  per 
therm  of  gas  sold  was  37.9  cents  and  that  for  the  twelve 
months’  period  ending  May  31, 1949  the  average  investment 
per  therm  gas  sold  had  been  reduced  to  30.13  cents,  a 
decline  of  21%  in  the  average  investment  in  relation  to 
the  therms  of  gas  sold  (App.  594).  In  appraising  these 
figures  it  must  be  kept  in  mind  that  Exhibit  16  is 
based  on  an  average  investment  which  includes  the  so- 
called  unrecovered  portion  of  abandoned  property  and 
the  conversion  cost,  and  if  these  items  were  eliminated 
the  decrease  in  investment  per  therm  of  gas  sold  would  even 
be  greater.  Exhibit  16,  line  21,  will  also  show  that  the  total 
therms  of  gas  sold  in  1939  was  60,020,000  and  the  compar¬ 
able  figure  for  the  twelve  months  ending  May  31, 1949,  ac¬ 
cepting  the  Company’s  adjustment  for  norm^  weather  con¬ 
ditions,  was  108,765,000  therms.  The  comparable  figure  for 
average  investment  at  both  periods  is  $22,791,000  for  1939 
and  $32,779,000  for  the  period  ending  May  31, 1949.  There 
is  no  dispute  that  the  Company,  and  particularly  its  inves¬ 
tors,  have  materially  benefitted  by  the  improvement  in  the 
competitive  position  of  the  Company  in  relation  to  other 
forms  of  fuel  by  the  change-over  to  natural  gas.  So  far  as 
consumers  are  concerned  it  is  not  contended  in  the  record 
that  they  have  enjoyed  a  substantial  rate  decrease  as  a  re¬ 
sult  of  the  conversion.  On  the  other  hand,  the  economics 
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involved  are  so  fundamental  that  no  argument  is  required 
to  point  out  the  great  advantage  the  investors  have  gained 
by  the  conversion  to  natural  gas.  It  is  common  knowledge 
that  manufactured  gas  is  a  very  costly  form  of  fuel,  it  is  not 
competitive  with  other  forms  of  fuel  and  because  of  its 
great  cost  is  not  suitable  for  space  heating  and  other  large 
consumers.  In  addition  to  the  competitive  advantages  de¬ 
rived  by  the  investors  as  a  result  of  the  change-over  to 
natural  gas,  the  investors  have  been  spared  the  need  for 
making  the  large  additional  capital  investments,  which 
would  have  been  necessary  to  rehabilitate  the  partly  out¬ 
moded  plant  and  to  increase  its  productive  capacity  to  serve 
those  in  the  expanding  community  who  would  want  to  buy 
the  service.  The  Company  has  also  realized  great  tax  ad¬ 
vantages  as  a  direct  result  of  conversion  to  straight  natural 
gas  and  eliminated  federal  income  tax  liability  completely 
for  the  year  1947  (App.  274-275).  Protestants  raised  no 
question  as  to  the  inclusion  of  large  sums  in  the  rate  base 
which  were  spent  for  physical  property  used  in  supplying 
natural  gas. 

In  view  of  the  foregoing,  it  is  clear  that  the  amount  of 
approximately  $2,700,000,  representing  the  cost  of  convert¬ 
ing  customers’  appliances,  cannot  be  included  in  the  rate 
base  under  the  organic  law,  nor  is  it  required  to  be  included 
under  the  prudent  investment  theory,  nor  would  it  be  fair 
to  consumers  to  have  it  included  in  the  rate  base.  Further¬ 
more,  the  expenditures  for  conversion  cost  are  not  worHng 
capital  and  the  investors  under  no  theory  are  entitled  to  a 
return  under  such  expenditures,  which  were  justified  from 
their  standpoint  since  it  improved  the  Company’s  competi¬ 
tive  position  and  avoided  the  expenditures  of  large  capital 
additions. 

In  order  to  strike  the  balance  between  the  investors  and 
consumers  under  the  theory  of  the  Hope  Natural  case, 
supra,  it  is  important  to  point  out  that  total  charges  to  in¬ 
come  of  approximately  $800,000  are  presently  being  made 
to  operations  in  the  District  alone  to  provide  for  accelerated 
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depreciation  on  East  plant,  amortization  of  so-called  nnre- 
covered  cost  of  West  plant,  and  amortization  of  cost  of  con¬ 
verting  consnmers*  appliances.  It  is  clear  that  were  it  not 
for  such  charges  the  Company  would  have  no  pretense  at 
all  upon  which  to  seek  a  rate  increase.  In  this  connection  it 
must  be  recognized  that  these  charges,  unlike  most  other 
operating  expenses,  are  “non-cash  items’*  and  do  not  re¬ 
quire  the  expenditure  of  amounts  represented  thereby. 
These  moneys  remain  in  the  business  and  are  available  to 
the  Company  for  all  legitimate  corporate  purposes,  includ¬ 
ing  the  payment  of  interest,  sinking  fund,  new  construction 
and  retirement  of  debt.  In  view  of  the  large  earned  surplus 
on  its  books,  the  money  representing  these  charges  can  even 
be  used  to  pay  dividends. 

n.  The  Order  of  the  Public  Utilities  Commissiozi  Should  Be 
Vacated  Because  the  Comuussion  Bailed  to  Hake  a 
Finding  With  Respect  to  the  Probable  Revenues  to  be 
Generated  by  the  New  Rates  and  Failed  to  Take  Bito 
Account  the  Probable  Earnings  During  the  Period 
When  the  Rates  Would  Be  in  Effect. 

The  Company’s  application  was  designed  to  provide  an 
additional  $900,000  of  gross  operating  revenues  over  the 
revenues  received  for  the  twelve  months  ending  May  31, 
1949  (App.  67).  Toward  the  end  of  the  hearing  before  the 
Commission  the  Company  introduced  a  schedule  designed  to 
produce  $900,000  and,  at  the  request  of  the  Commission, 
later  introduced  a  rate  schedule  designed  to  increase  such 
revenues  by  $600,000.  The  Commission  approved  neither 
of  these  rate  schedules  but  ordered  a  schedule  of  rates  to  be 
put  into  effect  which  it  stated,  when  applied  to  the  sales  of 
gas  in  the  District  of  Columbia  in  1948,  will  provide  the 
Company  with  a  reasonable  return  in  the  immediate  future 
and,  at  the  same  time,  will  confine  the  burden  on  consumers 
to  the  TniTiiTnnm  necessary  under  the  circumstances. 

In  rejecting  the  schedule  of  rates  proposed  by  the  Com¬ 
pany,  the  Commission  observed  that  the  application  of  the 
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proposed  rate  schedules  to  therm  sales  during  the  test  year 
ending  May  31, 1949,  adjusted  for  normal  temperature  con¬ 
ditions,  would  imdoubtedly  produce  in  excess  of  $900,000 
(App.  103),  The  Commission  then  observed  that  “a  con¬ 
tinued  increase  in  customers  can  reasonably  be  expected,” 
and  that  with  normal  temperature  conditions  it  is  obvious 
that  the  proposed  rate  schedules  may  well  produce  substan¬ 
tially  more  than  $900,000  in  the  succeeding  year.  Other 
factors  which  the  Commission  mentioned  in  rejecting  the 
schedule  of  rate  proposed  by  the  ijompany  were  the  **  prob¬ 
able  reduction  in  revenue  requirements  by  reason  of  an 
almost  certain  decline  in  the  rate  base  due  to  the  amortiza¬ 
tion  of  the  extraordinary  property  loss  and  the  cost  of  con¬ 
verting  to  natural  gas,”  and  that  a  reduction  could  be  ex¬ 
pected  in  operating  expense  as  a  result  of  **the  revision  of 
accounting  procedures  heretofore  found  necessary  with  re¬ 
spect  to  the  allocation  of  certain  promotional  costs  to  the 
Maryland  Company  and  the  replacement  of  the  incremental 
theory  of  allocating  cost  to  the  merchandising  and  jobbing 
of  the  Company  with  a  more  equitable  procedure.” 

On  the  basis  of  the  foregoing  statements,  it  is  submitted 
that  it  is  impossible  to  determine  from  the  opinion  what 
revenues  the  Commission  expected  to  be  generated  by  the 
rate  schedule  which  it  ordered  into  effect  So  far  as  the 
Commission’s  Opinion  is  concerned  it  is  impossible  to  com¬ 
pare  the  probable  revenues  under  the  rate  schedule  ordered 
effective  with  the  revenues  produced  for  the  twelve  months 
ending  May  31, 1949  or  with  the  $900,000  increase  requested 
by  the  Company.  Indeed,  no  estimate  of  earnings  under  the 
rate  schedule  is  made  by  the  Commission  in  its  Opinion  and 
none  can  be  ascertained  from  the  Opinion.  Without  such  an 
estimate  of  the  probable  future  earnings  during  the  period 
when  the  rates  will  be  in  effect,  it  is  obviously  impossible 
for  the  Commission  or  anyone  else  to  make  a  finding  that 
the  resultant  rates  will  be  reasonable,  just  and  non-discrim- 
inatory.  The  United  States  District  Court  for  the  District 
of  Columbia  Ms  said  in  passing  on  the  action  of  the  Com- 
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mission  in  an  earlier  case  involving  a  determination  of  a 
fair  rate  of  retnm  for  this  Company  that  “A  mere  general 
opinion  of  the  Commission,  nnsnpported  by  findings  of  fact 
based  on  substantial  evidence,  is  of  no  effect”  (55  Fed. 
Supp.  627.)  It  is  fundamental  in  rate-making,  regardless 
of  the  method  employed,  that  a  prediction  of  future  reve¬ 
nues  and  earnings  is  an  indispensable  part  of  the  quotient. 
This  principle  is  inherent  in  rate-making  and  is  found  in 
the  older  as  well  as  the  more  recent  oases.  Smyth  v.  Ames, 
169  U.  S.  466,  547,  42  L.  ed.  819;  Knoxville  v.  Knoxville 
Water  Co.,  supra,  at  page  15;  Missouri  ex  rel.  S.  W.  Bell 
Tel.  V.  Public  Service  Comm.,  sv/pra,  at  page  288 ;  Los  An¬ 
geles  Gd  Ev.  Railroad  Comm.,  289  TJ.  S.  287,  307,  77  L.  ed. 
1180,  1193;  Federal  Power  Comm.  v.  Natural  Gas  Pipeline 
Co.,  supra;  McCardle'y.  Indianapolis  Water  Co.,  272  U.  S. 
400,  408,  71  L.  ed.  316,  324;  Beaver  Valley  Water  Co.  v. 
Driscoll  (Pa.  1939),  28  F.  Supp.  722,  724;  Re  New  England 
Tel.  d  Tel.  Co.  (E.  L  1948),  77  PUR  (NS)  469,  477. 

While  it  is  impossible  to  determine  from  the  Opinion  just 
what  amount  of  revenues  the  rate  schedule  ordered  effec¬ 
tive  would  produce,  it  seems  clear  that  it  was  expected  by 
the  Commission  that  the  rate  would  produce  more  than  an 
increase  of  $750,000  over  the  1948  revenues.  This  must  be 
so  for  the  Commission  stated  that  it  took  into  account 
g^rowth  in  the  volume  of  business  from  additional  custo¬ 
mers.  (App.  103)  However,  the  Commission  did  not  state 
in  its  Opinion  the  magnitude  of  this  expected  growth  or 
what  revenues  the  new  business  would  be  expected  to  de¬ 
velop,  notwithstanding  specific  evidence  before  it  of  exten¬ 
sive  gains,  particularly  from  space  heating  usage.  An 
attempt  to  understand  what  level  of  earnings  the  Commis¬ 
sion  had  in  mind  when  it  concluded  that  its  rate  schedule 
would  produce  a  fair  return,  is  further  complicated  by  the 
fact  that  the  Commission  stated  that  it  took  into  account 
the  improvement  in  net  operating  revenues  which  would 
result  from  accounting  adjustments  required  to  be  made 
(App.  104).  Oie  of  those  adjustments  related  to  allocation 
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of  certain  sales  promotion  expenses  to  subsidiary  com¬ 
panies.  The  Commission  required  that  the  Company 
change  its  present  therm  sales  basis  of  allocation  to  an 
actual  time  sheet  distribution  of  costs.  It  is  impossible  to 
ascertain  from  the  Opinion  or  the  Record  the  improvement 
in  net  operating  revenues  whidi  would  result  from  this 
change.  Moreover,  the  Commission  directed  the  Company 
to  change  its  method  of  allocation  of  costs  to  merchandis¬ 
ing  and  jobbing  and  to  exclude  these  costs  from  oper¬ 
ating  expenses.  While  the  Commission  directed  that  the  . 
Company  should  abandon  the  incremental  theory  in  allocat¬ 
ing  these  costs  and  should  adopt  some  other  method  of  allo¬ 
cation,  it  left  open  to  further  study  the  precise  method  to 
be  adopted.  It  is,  thus,  impossible  to  ascertain  the  improve¬ 
ment  in  the  net  operating  revenues  which  would  result  from 
this  accounting  change.  However,  for  the  purpose  of  this 
proceecRng  the  Commission  stated  that  it  would  adopt  the 
adjustments  recommended  by  its  witness  aggregating  ap¬ 
proximately  $95,000  (App.  94,  97-98).  Obviously  this  ad¬ 
justment  was  not  applicable  to  the  period  of  future  use. 

A  further  obstacle  to  understanding  what  revenues  the 
Commission  expected  its  rates  would  produce  is  the  fact 
that  it  does  not  appear  that  the  Commission  gave  more 
than  token  weight  to  sales  expansion,  though  it  stated  that 
it  took  this  matter  into  account  It  can  be  observed  from 
the  fact  that  the  1948  therm  sales  and  the  1949  actual  sales 
and  sales  adjusted  for  that  year  for  the  abnormal  weather 
conditions  are  substantially  the  same  (Ex.  16,  App.  594), 
that  the  Commission  rates,  without  the  above  accounting 
adjustments,  represent  approximately  $150,000  less  than 
the  original  increase  requested  by  the  Company.  On  this 
basis,  it  will  be  observed  that,  giving  effect  to  the  account¬ 
ing  adjustments  directed  by  the  Commission  and  to  the 
fact  that  the  future  revenue  requirements  will  be  lower  as 
a  result  of  the  decrease  in  the  rate  base  from  the  various 
extraordinary  amortizations  and  accelerated  depreciation, 
no  weight  could  have  been  given  to  increased  sales  of  gas. 
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Thns,  while  the  Conmiission’s  Opinion  gives  the  impression 
that  the  requested  $900,000  increase  has  been  pared  down, 
it  is  not  clear  that  such  is  the  case.  Further  evidence  that 
the  rates  ordered  effective  by  the  Conmiission  did  not  ac¬ 
tually  take  into  account  the  expansion  of  gas  sales  foretold 
by  the  record  can  be  obtained  by  a  comparison  of  Exhibit 
53  (App.  650),  which  shows  the  summary  effect  of  the  Com¬ 
pany’s  proposed  schedules  to  produce  $900,000  and  $600,000 
increases  on  the  basis  of  the  test  year  ending  May  31, 1949, 
with  the  increases  the  Commission  stated  in  its  Opinion 
would  result  from  the  rates  ordered  effective  (App.  104). 
The  Commission’s  rates  are  essentially  an  interpolation 
between  the  two  schedules  proposed  by  the  Company.  That 
the  Commission  did  nothing  more  than  interpolate  is  also 
disclosed  by  a  comparison  of  the  rates  proposed  by  the  Com¬ 
pany  on  Exhibit  53  with  those  ordered  effective  by  the  Com¬ 
mission  (App.  106).  In  view  of  the  use  of  the  technique 
of  interpolation,  it  certainly  cannot  be  seriously  urged  by 
the  Commission  that  it  took  into  account  any  matters  other 
than  those  considered  by  the  Company.  And  a  witness  for 
the  Company  plainly  testified  that  the  schedule  proposed 
by  the  Company  did  not  take  into  account  any  expansion 
of  sales  (Ex.  51  at  App.  648 ;  App.  540;  App.  557-558).  The 
Commission’s  witness,  McElfresh,  expressly  stated  that  he 
made  no  allowance  for  expansion  of  sales  (App.  488). 

Although  the  Commission  did  not  require  that  the  record 
be  developed  on  this  subject,  it  is  apparent  from  various 
statements  made  in  the  record  that  the  revenues  which 
could  reasonably  be  expected  to  be  derived  from  the  expan¬ 
sion  of  sales,  particularly  from  new  space  heating  custo¬ 
mers,  would  be  very  substantial  The  Company  witness, 
Noyes,  stated  that  95%  of  the  new  homes  being  built  in 
Washington  will  use  gas  for  space  heating  (App.  562).  The 
Commission,  however,  apparently  failed  to  take  this  evi¬ 
dence  into  account.  The  witness  McElfresh  testified  that 
the  meters  in  service  in  the  District  in  1948  increased  by 
2,290  over  the  number  of  meters  in  service  at  the  end  of 
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1947  (App.  486).  The  Company  witness,  Noyes,  stated 
that  by  October  1949  there  were  approximately  2,500  more, 
space  heating  customers  than  there  were  at  the  end  of  1948 
(App.  560).  The  fact  that  even  this  increase  does  not  rep¬ 
resent  the  fnll  potential  of  expansion  was  hronglit  ont^by 
the  Company’s  witness,  Eittenonr,  who  stated  that  very 
little  space  heating  was  sold  in  1947  and  1948.  Of  conrse, 
1947  was  the  year  in  which  the  changeover  to  natural  gas 
was  made  and  the  Company  was  not  in  a  position  to  take 
on  an  extra  heavy  load  at  the  time.  It  should  further  he 
pointed  ont  that  in  February  1948  the  Commission  entered 
an  Order  amending  the  general  service  provisions  in  effect, 
limiting  the  use  of  gas  for  heating  purposes.  Such  Order 
remained  in  effect  until  February  1949,  when  it  was  re¬ 
scinded  by  Order  No.  3504  (App.  707).  The  limitation  was 
imposed  due  to  the  heavy  demand  for  space  heating  service 
on  the  part  of  new  construction,  as  well  as  on  the  part  of 
conversion  to  gas  by  the  users  of  other  types  of  fuel  The 
record  also  indicates  that  at  the  time  of  the  hearing  involv¬ 
ing  the  Commission’s  application  to  impose  restrictions  on 
new  space  heating  customers,  the  Company’s  witness  stated 
that  it  was  likely  that  the  Company  would  receive  approxi¬ 
mately  20,000  applications  for  space  heating  installations 
in  the  Metropolitan  area  (App.  398, 404)..  The  record  also 
contains  some  evidence  with  respect  to  the  average  annual 
revenue  from  a  space  heating  installation.'  A  witness  for> 
an  intervenor,  who  was  engaged  in  the  gas  heating  business, 
estimated  conservatively  that  each  heating  unit  would  burU' 
about  $100.00  worth  of  fuel  a  year  (App.  398).  TOie  Com¬ 
pany’s  witoess  McElfresh  conceded  that  $100.00  per'year 
would  be  within  the  realm  of  reason  (App.  487).  The  Com¬ 
pany’s  engineer,  Mr.  Mason,  who  was  sulnuitted  as  a  wit¬ 
ness,  stated  that  the  average  therm  sales  on  space  heating 
for  1948  was  1,354  therms  (App.  569).  Frcun  Exhn>it  16. 
(App.  594)  it  will  be  seen  that  for  1948  the  Company  re¬ 
ceived  an  average  of  11.61^  for  each  therm  of  gas  sold. 
Applying  this  price  per  therm  to  the  1,354  therms  stated  by 
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Mr.  Mason  to  be  the  average  therms  nsed  for  space  heat¬ 
ing  in  1948,  it  will  be  seen  that  the  average  bill  for  space 
heating  would  be  approximately  $150.00  per  year. 

From  &e  foregoing  it  is  dear  that  only  1,000  to  1,500 
additional  space  heating  units  in  1950  as  compared  to  1948 
would  make  up  the  amount  of  $150,000  by  whidi  the  Com¬ 
mission  appears  to  have  reduced  the  rate  increase  requested 
by  the  Company.  Furthermore,  as  heretofore  stated,  the 
Commission  has  indicated  that  something  in  excess  of 
$100,000  will  be  added  to  the  Company’s  utilities  net  oper¬ 
ating  revenues  as  a  result  of  the  accounting  adjustments. 
The  figure  of  an  increase  of  1,500  additional  space  heating 
customers  in  1950  as  compared  with  1948  is  given  simply 
for  the  purpose  of  analysis  and  it  clearly  would  be  con¬ 
sidered  by  any  resident  of  the  District  of  Columbia  to  be 
a  gross  understatement  in  view  of  the  unprecedented 
house-building  boom  presently  being  enjoyed  by  the  Dis¬ 
trict.  As  of  the  date  when  the  Commission  denied  the 
Petitions  for  Beconsideration  (App.  146,  159)  it  was  di¬ 
rectly  aware  of  the  very  substantial  increase  in  heating 
load. 

Since  these  facts  put  in  issue  the  question  of  whether 
the  Cmnmission’s  findings  are  unreasonable,  arbitrary  or 
capricious,  as  well  as  the  ultimate  finding  that  the  rates  are 
just,  reasonable  and  non-discriminatory,  attention  of  the 
Court  is  directed  to  the  actual  operating  experience  of  the 
Company  in  the  period  immediately  following  the  effective¬ 
ness  of  the  new  rate  schedules.  The  Company  is  required 
to  file  with  the  Commission  monthly  reports  covering  its 
operations,  giving  both  monthly  and  cumulative  statistics, 
an  of  whi^  are  part  of  the  official  files  of  the  Ckmimission 
and  are  public  infonnation.  The  tabulation  set  forth  be¬ 
low,  taken  from  the  official  files  of  the  Commission,  gives 
the  fonowing  comparison  between  the  results  of  operations 
for  the  six  months  ending  June  1, 1950  and  the  same  period 
for  1949 : 
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.1'  6  Months  -  6  Months'. .  . 

.  ..  1950,  ;  .  1949  .t;  • 

Operating  Bevennes  $10,392^12.63  $  8,491^761^ 

Oj^rating  Expenses  8,406,792.56  7,228,407.58 

Net  Operating  Bevennes  -  1^985,720.07  1^263,354.38. 

Space  Heating  Sales  $  4,289,723.37  $  3,214,245.36^ 

Total  Therm  Sales  69,417,287  60,392,662'  ; 

Average  Cnstomers  Meters  ?  ;  - 

Space  Heating  42,423  ’  36,939  ' 

.  Total  174,937  173^04 

Therms  per  Meter 

Space  Heating  885,323  794,473  (■ 

It  .  will  thns  be  seen  that  there  was  a  net  increase  in 
average  number  of  meters  in  service  in  the  1950  period 
over  the  1949  period  of  1,833.  The  total  increase  in  ^»ce 
heating  cnstomers  amounted  to  5,484.  It  is  important  to 
bear  in  mind  that  these  increases  represent  experience, 
only  for  the  first  half  of  1950,  and  that  the  building  boom 
and  the  Company’s  efforts  at  new  sales  promotion  are  con¬ 
tinuing  apace.  Giving  effect  to  the  increase  in  space  heat¬ 
ing  customers  for  1949  over  1948y  stated  above  (p.  45)  to 
have  been  approximately  2,500  by  October  1949  (App.  560), 
it  wlU  be  seen  that  the  increase  for  1950  as  <^mpared  with 
1948,  the  year  which  the  Commission  chose  to  use  as  a  base 
for  determining  the  amount  of  the  increased  return  to, 
which  the  Company  was  entitled,  amounts  to  7,984  addi-, 
tional  space  heating  customers.  At  the  rate  of  $100IX>. 
revenue  per  annum  per  space  heating  custmner,  the  Com-: 
pany  will  enjoy  an  increase  of  approximately  $800^000  of 
gross  operating  revenue  from  this  one  classification  alone., 
report  filed  with  the  Commission  shows  that  the  net 
operating  revenues  from  the  Company’s  (^rations  for  the 
first  six  months  of  1950  alone,  unaudited,  are  approxi-^ 
mately  $722,000  in  excess  of  the  revenues  for  the  comparr 
able  1949  period.  It  should  be  pointed  out  that  the  .Net 
Operating  Bevennes  tabulated  above  in<dude  an  unspecified 
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amotmt  which  must  be  allocated  to  operations  of  subsid¬ 
iaries  outside  the  District.  By  way  of  comparison  it  is 
pointed  out  that  Exhibit  11,  line  27,  shows  the  Net  Oper¬ 
ating  Eevenues  for  1948,  after  making  the  required  alio-* 
cations,  amounted  to  $1,384,985,  while  the  amount  shown 
on  the  Company’s  annual  report  to  the  Commission  (this 
report  was  incorporated  by  reference  into  the  record  in 
this  proceeding  at  App.  172)  was  $1,625433.49,  a  differ¬ 
ence  of  approximately  $240,000  representing  allocations 
to  subsidiaries.  Allowing  $400,000  to  cover  the  necessary 
allocations  for  the  first  six  months  of  1950,  it  will  be  seen 
that  the  Net  Operating  Revenues  for  operations  in  the  Dis¬ 
trict  during  this  period  were  approximately  $1,585,000 
which  is  approximately  $200,000  in  excess  of  the  Net  Oper¬ 
ating  Revenues  for  the  entire  year  1948.  The  unfairness 
of  the  present  rates  and  the  unreasonableness  of  the  Com¬ 
mission’s  findings  with  respect  thereto  is  pointed  up  by  the 
fact  that  even  on  the  inflated  rate  base  of  approximately 
$32,000,000  found  by  the  Commission,  a  6%  return  would 
be  satisfied  by  annual  Net  Operating  Revenues  of  approxi¬ 
mately  $1,800,000. 

It  is  apparent  that  this  substantial  improvement  in  the 
earnings  of  the  Company  is  not  due  to  any  unusual  factor 
or  circumstance  not  foreseeable  when  the  Commission 
entered  its  Order  on  November  9,  1949.  Under  these  cir¬ 
cumstances,  and  in  view  of  the  failure  of  the  Commission 
to  require  a  development  of  the  record  on  this  important 
point  or  to  make  specific  or,  at  least  understandable,  find¬ 
ings  with  respect  Ihereto,  it  would  seem  abundantly  dear 
that  the  Commission’s  fin^gs  of  fact  are  not  reasonable 
and  are  arbitrary  or  capricious,  and  that  they  had  no  basis 
upon  which  to  conclude  that  the  rate  schedule  ordered  to 
become  effective  was  just  and  reasonable.  This  alone  con¬ 
stitutes  a  sufficient  basis  for  this  Court  to  affirm  the  order 
of  the  District  Court  and  vacate  the  order  of  the  Commis- 
don.  Moreover,  the  Order  of  the  Commisdon  is  defective 
^  a  matter  of  administrative  law  in  fmling  te  make  the 


essential  finding  with  respect  to  probable  revenues  and' v 
earnings  during  the  period  when  the  rates  would  be'  in'-^ 
ejQTect.  The  wisdom  of  the  law  in  requiring  sudi  a  finding'  - 
is  amply  demonstrated  in  this  case.  "  “  "  ‘v  -I  '/" 

nL  The  Order  of  the  Public  Utilities  CommisnfHi  Should. 

Be  Vacated  Because  the  Operating  Expenses  Are  Over< 

■  Stated.  ‘  :  -  ■'  7,' ;• 

Having  analyzed  the  issues  affecting  &e  rate  ha^  and; 
the  operating  revenues,  we  shall  next  consider  the  issues 
affecting  operating  expenses.  We  shall  show  that  thelCom-  J 
mission’s  conclusion  that  the  fates  are  just  and  reasonable  ^ 
is  also  based  on  errors  in  determining  operating  expenses. 

As  a  result  of  these  errors  the  operating  expenses  are 
grossly  over>stated,  resulting  in  a  serious  understatement  ' 
of  net  operating' revenues.  The  Commission’s  finding  of  - 
the  need  for  additional  revenues  is  based  on  this  distorted^ 
earnings  picture.  '  ^  . 

The  conclumon  of  the  Commission  that^an  increi^  in' 
rates  is  justified  is  based,  in  part,  oh  the  inclumon  in^oper-v 
ating  expenses  applicable  to  the  District  of  Columbia!  of  an 
aggregate  amount  of  approximately  $830,000  of  annual  ; 
charges  to'  income,  representing  approximately  $200,000" 
for  amortization  of  so-called  unrecovered  portion  of  aban-^  . 
doned  property,  $326,000,  representmg  a^lefated  d^fect-% 
ation  on  property  to  be  abandoned  in  the  near  future  ;(East; 
plant),  and  approximately' $300,000,  representing- amofti-;^! 
zation  of  natural  gas  conversion  cost.'^  While' the  Cornmis-; 
sion  made  no  specific  finding  with  respect  to  the  operating  ; ; 
expenses  and  deductions  which  it  consider^  applicable  foh 
rate-maHng  purposes,  the  Opinion  indicates  that  th^  C6m-r 
nusmon  adopted  the  earnings  statement  of  its  withesli^  Me- 
Elfresh  (E£  20),  which  varied  from'^  the  eaminj^  stat^entl  ' 
of  the  Company’s  witness' (Ex.' 11)  in 'only  small  jdetailN 
(App.’604  and  585)1'  In  the  light  of  the  ag^gate  amount;; ; 
of  these  charges  to' income  in  relation  to*  the  total  increase;, 
requested  by  the  Company  and  found  necessary  by  the  Com-’ 


50 


mission,  a  serious  consideration  of  the  propriety  in  allow¬ 
ing  these  items  as  expenses  is  essential  in  the  determinatibn 
of  the  reasonableness  of  the  rates.  In  addition  to  these 
improper  charges  the  Commission  ignored  testimony  in'the 
record  which  indicated  that  the  Company  was  improperly 
charging  to  utility  operations  expense  items  incurred  in  its 
merchandising  and  jobbing  activities  in  connection  with  the 
sale  of  gas  appliances.  All  of  these  contentions  will  be 
treated  separately  below. 

A.  The  amortizaiion  of  the  so-cdUed  unrecovered  cost  of 
abandoned  property  was  improperly  aUowed  as  rk 
charge  to  income. 

Upon  application  of  the  Company  in  September  1947,  the 
Commission  issued  Order  No.  3261  (App.  131-134)  autiibr- 
izing  the  Company  to  charge  to  Account  141,  Extraordinary 
Property  Losses,  the  so-c^ed  unrecovered  original  cost  of 
property  abandoned  at  West  Station  and  Takoma  Station 
in  amounts  not  to  exceed  $2,192,840  and  $47,357  respec¬ 
tively,  and  further  authorized  that  these  amounts  be  dis¬ 
posed  of  by  monthly  charges  to  Account  506,  Property 
Losses  Chargeable  To  Operations,  over  a  ten  year  period 
beginimg  January  1,  1948  (App.  133).  Section  5  of  that 
Order  specifically  provides  “That  nothing  contained  in  this 
opinion  or  order  shall  be  construed  as  a  determination  or 
finding  for  rate  making  purposes.’’  However,  as  indicated 
by  the  Commission’s  Opinion,  the  provision  of  this  Order 
was  given  full  effect  for  rate-making  purpo^  (Ax^.  100). 

The  Commission’s  witness,  McElfresh,  on  cross-examina¬ 
tion  testified  that  in  his  opinion  there  should  be  complete 
similarity  between  the  books  of  accounts  and  accounts  for. 
rate-maidng  purposes.  It  must  again  be  x)ointed  out  that 
the  Commission  adopted  the  earnings  statement  introduced 
by  its  witness,  just  as  it  substantially  followed  its  witness 
on  an  other  important  elements.  T^thout*  regard'  to  the, 
merits  of  the  witness’  position  with  respect  to  tl^  desirabil¬ 
ity  of  ftlimiTiftting  differences  between  the  books  of  accounts. 
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and  the  accounts  for  rate-making  purposes,  these  facts  show^ 
that  the  Commission  and  its  witness  did  not  approach  tiie 
question  of  charges  to  the  income  account  with  an  open^  and 
inquiring  mind,  but  had  prejudged  those  important  facts..<m 
the  basis  of  separate  accounting  proceedings  whic^  insofar- 
as  the  rate-payers  were  concerned,  were  ea?  par^  in  nature 
( App.  281, 292)  (Cf.  Public  Service  Coordinated  Transport 
V.  New  Jersey,  supra).  *  The  arbitrary  attitude  of  the  Com-; 
mission  with  respect  to  this  point  is  clearly  indicated  by  ihe^ 
statements  of  Counsel  for  the  Commission  (App.  245^247, . 
250,  256,  493-494)  and  by  the  Chairman  of  the  Commissipn 
that  earlier  accounting  determinations  cannot  be  reviewed' 
in  the  rate  proceedings  and  were  con<dusive  (App.  247, 260-, 
261).  In  the  face  of  strong  objection  by  counsel  for  an  ih-i 
tervenor  as  to  the  impropriety  of  excluding  from  the  rate 
proceedings  an  examination  of  the  accounting  matters  cqy-„ 
ered  by  earlier  orders,  the  Chairman  on  the  following  ^y 
reversed  his  earlier  ruling  (App.  266-268).,; However,, he 
took  no  action  to  implement  his  new  ruling  and  did  hot 
direct  the  Company  or  the  Conunisison’s  witness  to  go  into' 
such  matters.  It  is  submitted  in  all  sinoerity  that  the  a<^pn~ 
of  the  Chairman  was  simply  a  formal  step  to  eliminate  ^  , 
obvious  error  of  law,  but  that  so  far  as  his.iattit^e  and 
that  of  his  Counsel  and  witness  was  concerned,  it  was  not; 
one  of  substance  but  was  simply  and  purely  ^^-windovir-dress-; 
ing.”  (See  App.  293)  It  seems  clear  that  the  Commissimi 
prejudged  not  only  the  question  of  whether  the  Company;^; 
should  be  permitt^  for  rate-making  pniXM>s€«  to:charge  tp^ 
income  the  amortization  of  so-called  unreoover^  cost  of 
abandoned  property,  but  also  prejudged  the  question  of„ 
whether'^the  accruals  for  accelerated  depreciation  idiould  be 
charged  to  income  for  rate-making  purposes.  - .  .j  .r  •  J  , 

.  Quite  apart  from  the  arbitrariness  of , the  ^Commission’s 
findings,  the  Appellee  contends  that  as  a  matter  of  law  it 
was  error  to  permit  a  charge  to.  inoome  for  the  al^dtmed 
property  for  rate-making  purposes.  The  propriety  of  t^; 
charge  to  income  is  blose^  akin  to  tiie  problem  considered: 
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above  with  respect  to  the  propriety  of  inclusion  in  the  rate 
base  of  the  so-called  nnrecovered  portion  of  abandoned 
property.  By  annual  amortizations  to  income,  the  con¬ 
sumers  are  made  to  bear  this  cost.  By  inclusion  of  the  un¬ 
amortized  portion  in  the  rate  base,  the  consumers  must  pro¬ 
vide  a  return  for  this  item,  thus  imposing  a  double  burden 
on  the  rate-payers.  As  developed  in  the  argument  above, 
the  rates  x>aid  by  consumers  in  the  past  have  been  more 
than  adequate  to  compensate  the  investors  for  the  depred¬ 
ation  of  this  property,  so  that  in  effect  there  is  no  unre¬ 
covered  cost  for  this  abandoned  property.  Moreover,  as-- 
suming  arguendo  that  the  cost  of  the  property  has  not  been 
recovered,  the  cases  dted  above  clearly  show  that  the  inves¬ 
tors  are  not  permitted  to  recoup  past  losses.  This  is  noth¬ 
ing  but  the  other  side  of  the  well  established  proposition 
that  the  investors  are  not  required  to  disgorge  past  exces¬ 
sive  earnings.  U.  8.  v.  Public  Utilities  Commission,  81 
App.  D.  C.  237, 158  F.  (2d)  533.  Under  the  findings  of  the 
Commission  a  utility  would  enjoy  a  guairantee  against 
losses.  The  cases  relied  upon  by  the  Company,  namely,  the 
Hope  Natural  and  Natural  Gas  Pipeline  Company  cases, 
svpra,  specifically  refute  the  existence  of  such  a  prindple. 
Those  cases  hold  at  page  603  and  page  590,  respectively^ 
that  a  regulated  business  is  not  entitled  to  a  guarantee  of 
its  investment  or  a  return  thereon.  Among  the  many  other . 
cases  holding  that  a  utility  company  cannot  charge  current 
income  to  make  up  past  inadequate  depreciation  on  aban¬ 
doned  property  are  the  following:  State  ex  rel  8t.  Louts  v. 
Public  Service  Comm.,  110  S.  W.  (2d)  749 ;  N.  J.  Suburban 
Water  Co.  v.  P.  U.  C.,  8A  (2d)  350;  He  Foster  Transporta¬ 
tion  Co.  (1946)  64  PUTEt  (NS)  439,  He  Citizens  Utilities . 
Co.  (1947)  67  PUB  (NS)  53,  56;  Cohmbus  (tas  dt  Fuel  Co. 
(1939)  32  PUB  (NS)  321, 368;  He  Mystic  Valley  Water  Co. 
(1938)  23  PUB  (NS)  19,  42;  Be  Hochester  Electric  H.  Co. 
(1940)  36  PUB  (NS)  161, 170;  He  Community  Natural  Gas . 
Co.  (1936)  15  PUB  (NS)  149,  163;  He  Brooklyn  Borou^ 
Gas  Co.  (1937)  21  PUB  (NS)  353,  419. 
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The  theory  expounded  by  these  cases  is  further  deline¬ 
ated  in  a  Missouri  Public  Service  Commission  case  of 
especial  interest  to  the  case  at  bar.  Re  Laclede  Gas  lAgM 
Co,,  30  PUB  (NS)  13,  25.  The  case  was  reviewed' by  the 
Supreme  Court  of  Missouri  and  the  United  States  Supreme 
Court  refused  to  take  jurisdiction.  Upon  remand  the  Con^ 
mission  said  at  page  25: 

‘‘We  are  aware  that  in  this  depreciation  require¬ 
ment  we  have  not  provided  for  usual  retirements  of 
property  caused  by  replacement  of  the  service  by 
another  type  of  service,  as  in  the  replacement  of  gas 
by  electricity  for  street  lighting,  the  obsolescence  of  a 
facility  as  in  the  abandonment  of  the  Pintsch  gas  plant; 
or  by  the  sudden  change  either  in  the  art  of  making  gas 
or  the  discovery  of  a  different  source  of  supply,  as  in 
the  introduction  of  mixed  gas  or  natural  gas  into  St. 
Louis.  The  allowance  we  are  making  is  for  the  gradual 
wearing  away  of  the  plant  Sudden  changes  as  enum¬ 
erated  above  are  hazards  of  the  industry  and  result  in 
a  loss  to  the  investor  unless  the  change  benefits  the  con¬ 
sumer  by  offering  him  the  same  service  at  a  lower,  rate 
or  a  better  service  at  the  same  rate,  in  whi<^  case  the 
superseded  property  should  be  amortized  out  of  the 
rates  paid  by  the  consumer.  •  La  the  latter  case  the  con¬ 
sumer  benefits  by  the  change  and  therefore  should  pay 
for  the  diange.  ^  In  the  former  case  where  ^e  abandon¬ 
ment  does  not  result  in  any  advantage  to  the  consumer, 
.  the  loss  occasioned  by  the  abandonment  must  be  sus¬ 
tained  by  the  investor.  . If  natural  gas  had  been  brought 
to  St.  Louis  and  the  consumer  served  with  sti^ght 
natural  gas  at  much  lower  rates  than  he  paid  for  manu¬ 
factured  gas,  it  would  have  been  proper  to  amortize  t^ 
value  of  the  manuf^turing  facilities  out  of  the,  sav- 
•  ings.  ^The  introduction  of  natural  gas  for  TniTing  pur¬ 
poses  has  not  resulted  in  any  appreciable  saving  to  the 
consumers  and  the  consumer  ^ould,  therefore,  not  be 
’  charged  with  any  amount  for  the  amortization  of  the 
units  of  properly  which  we  have  classified  as  not  used 
'  in  public  service-at  the  pr^nt  time. ,  The  ^supreme 
court  of  Missouri  in  its  decision  remanding  this  case 
to  us  specifically  sets  out  that  no  allowance  for  amorti-' 
zation  should  be  made  where,  the  properly  raddei^ 
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goes  ont  of  service  because  of  changes  in  the  art  That 
is  one  of  the  hazards  of  the  game.”  ■  - 

This  case  is  entirely  analagons  and  further  points  up  where 
the  balance  between  the  investors  and  consumers  lies.  As 
indicated  on  page  22,  above,  the  conversion  to  natural  gas  - 
in  Washington  did  not  result  in  a  rate  decrease  and  now  it. 
is  proposed  actually  to  subject  them  to  a  rate  increase.  See 
also  StcBte  ex  rei  Bt.  Louis  v.  Public  Service  Commissiofi, 
supra,  at  p.  775. 

B.  Accelerated  depredation  on  East  Plant  was  improperly  , 
allowed  as  a  charge  to  income. 

Order  No.  3261,  which  authorizes  the  idiaiging  of  acceler-  • 
ated  depreciation  for  East  Plant,  indicates  that  the  original 
cost  of  that  property  is  recorded  as  $5,713,363  (App.  132)'. 
As  of  September  1947,  the  date  of  that  Order,  the  Commis¬ 
sion  asserted  that  East  Plant  had  accrued  back  depreciation  , 
applicable  thereto  stated  as  $678,670,  leaving  a  so-called  xm-- 
recovered  original  cost  of  $5, 034^693.  In  that  Order  the 
Commission  authorized  that  this  property  be  depreciated, 
beginning  January  1, 1948,  on  the  basis  of  a  remaining  Hfe 
of  ten  years.  It  was  further  ordered  that  in  the  event  East 
Station  is  removed  from  service  prior  to  the  expiration  of 
the  ten  year  period,  any  unrecoyered  cost  shall  be  handled  " 
in  the  same  manner  as  West  Plant.  Approximately  $326,000 ' 
per  year  is  being  charged  to  income  for  amori^tion  of 
that  portion  of  East  Plant  allocable  to  District  of  Columbia  '' 
(Ex.  20  at  App.  604).  ' 

Appellee  contends  that  it  was  im  error  of  law  to'permit 
this  accelerated  depreciation.  The  accelerated  depreciate  * 
raises,  for  all  practical  purposes,  the  same  conrideiations 
and  the  same  objections  involved  in  the  consideration  of  ’ 
the  amortization  of  the  abandoned  property.  In  view  of  " 
this  fact  and  for  the  sake  of  brevity,  reference  is  made  to  ' 
the  earlier  discussion  on  amortization  of  the  abandoned  * 
.  property.  The  only  differences  is  that  West  Plant  h^  been  ■' 
physicaUy  removed  while  East  Plant'  remains  stancbng. 
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'  In  view  of  the  snbstantiai  similariiy  between  the  ps^blem 
of  accelerated  depredation- and  abandoned  property  w^ 
shall  not  dwell  at  length  on  the  question ’of  whether  <Eaat^ 
.Plant  actually  dionld  be  treated'as  property  no  hmgerused; 
or  nsefnL-  It  should  be  pointed  out,  however^  that  the  Com- 
mission’s  finding  that  3E<ast  Plant  is  and  useful »  era-  ' 

trary  to  the  record,  :.wbidi  shows  ,  that  the  pla^ 
used  for  stand-by  or .  peak-shaving' puiq)oseSv  m^^ 
and  had  'oidy  a  '^ery  limited  .  xise‘  in<‘>1947-194j5^^^^ 

221,  225,  236,'.  241-243)....  ^.'When  .the-  Company .  dt^ged 
over .  to  natural  gas'^  in  1947  .it,  was  stat^^  thatr  East  - 
Plant  . was  needed  forr  stand-by  r^rve  in  the  >  ev€^' ^ 
interruption  of  service  on^  the  Knes.  of'  :the  Company^ 
suppliers  (Order  No.  ,3155,  p.>  5,  printed  copies 'distil 
uted  to  Court).,  However,fthe>  record  vindicates  that.;^ 
was  ^pected  that  :  the  Company  >'  ;^tQd  connect  w^  w 
additional  line  of  supply  in  ,I)6e6mb^V19^,;  (Appi^^^^S) 
and  in.view  ol  the  improvement  in -the  Company’s' azp]^  ,- 
situation  ( App^.  225)'  and.  ^  fact  that  .it  is>  now  receiving  r; ' 
gas  from  tiuree  lines  rather  than  two  lin^  as  the  oa^o,  - 
at  the  time  of  the  <h^ge-over,  it  is- unreasonable:  to  c^ 
dude  that  E^  Plant  is  ^  necesismy  fpr  st^d-l^.  pu^  . 
'(App.'247).  In  view ^of  tiiese  imd^uteAfa^ 
pany  ha«  d^ted  the  basis  for.  justifymg  the. ret^Mw^  qf 
East  P^t  m  the'rate  base  and  now  daims  that  it  is  heces-  ^  < 
sary  for  peak^avihg  purposes:  It  m  hot  contended'  how-.4  - 
ever,  that  it  is  presen^, feasible,  ^imder  ^e  moisting  d>n-p-v 
tracts  for  the  purcha^  of  naturd  gas  to  operatelEasfJE^Iaht 
for  peak-diaving  purposes  (A^.  224'.257)y  ;biitv^  iis  eon-^  ^ ; 
tended  that  in  ;  the  event  the  soppliers :,qf^'gas  aioiabfe 
impose  a  ratcheted  demand  pro^sum  into  the  gi»  co^^ 
it  win  then  become  feasible  fo^usO  E^  Plantfor  pi^<^8hav- t 
ing  purpose  (AppJ  ;^.7).i ' .  hsser^^  suggestion  r 
by  Commission  Coun^  tlud;tlm 

give*  the  Company  a  good  bargaining  pos^n  ,mi  dealr^^^r 
ing  .with  its  suppliers  (App.  260).  .  .Cross . examination  di&-'  i  ; 
dosed  that  the  cost  of  gas  produced  under  sudi  conditkms  r  ^. 
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in  East  Plant  wonld  be  so  fantastically  high  as  to  prednde 
its  having  any  bargaining  valne.  It  is,  thns,  elear  from 
the  record  that  East  Plant  has  no  valne  from  an  operating 
standpoint.  However,  the  holding  of  the  Commission 
saddles  the  consumers  with  a  very  real  and  substantial 
present  charge,  which  can  be  supported  only  by  conjecture 
and  speculation  as  to  the  form  of  future  ccmtracts  for  the 
purchase  of  gas. 

'Without  further  effort  to  show  that  East  Plant  is  really 
in  the  same  category  as  'West  Plant,  it  shall  be  shown  that 
accelerated  depreciation,  ~  as  such,  should  not  properly  be 
charged  to  income.  Depreciation  rates,  like  rates  for  serv¬ 
ice,  are  prospective,  not  retroactive.  A  good  statement  of 
this  problem  was  made  by  the  'V^lsconsin  Public  Service 
Commission  in  the  case  of  VoHhwestern  .  Wisconsin  Elec¬ 
tric  CoTwga/ny,  40  PUB  (NS)  2(^  The  problem  before  the 
Commission  in  that  case  was  whether  any  portion  of  a  dem¬ 
onstrated  excessive  depreciation  reserve  could  be  trans¬ 
ferred  to  earned  surplus.  In  permitting  the  transfer  to  be 
made  the  Commission,  quoting  an  earlier  case,  stated  at  - 
page  204  that:  . 

‘*If  a  depreciation  reserve  is  higher  than  it.  should  be, 
the  recorded  earned  surplus  •  •  •  is  too  low  and,  con¬ 
versely,  if  a  deficit  exists  in  a  depreciation  reserve,  re¬ 
corded  earned  surplus  is  overstated.*  It  follows  t^t 
-  corrections  of  overa^s  or  underages  in  depreciation 
reserves  should  be  xnade  through  earned  surplus.  It 
may  be  that  exceptions  to  this  piindple  may  be  war¬ 
ranted  in  specific  instances,  but  generally  it  sepas  to 
'  us  that  the  primary  consideration  in  deprecation  ac¬ 
counting  ^ould  be  that  the  current  depreciation  ex-, 
penses  diarges  should  be  based  on  ffie  best  avidlable 
'  evidence  of  the  cost  of  depreciation  applicable  to  the 
current  period  to  the  end  t^t  income  may  be  stated  as 
accurately  as  possible.  A  concomitant  of  this  view  is 
that  correction  of  reserves  should  be  ‘made  throu^ 
surplus.”  ‘  '  '  '  "  .  ! 
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In  lejeetizig  the  view  that  aiidjnstmente  m  the  deprecation 
reserve  dioiild  be  made  tiiron^  eharges  to  xnemhei^  ^h^ 
Commission  said  at  page  207-i  ^  '  T-t.  i<-.  ‘  ? 

^  '  **....  If  an  excess  in  the  depredation  reserve  inay  be 
-'need  to  reduce  fntiire  es^nse  diarges,  then  it  miist 
'follow  that  a  defidency  in  ihe  ^depredation 're^rve 
may^  be  -  made  up  -tbrongh  increased  expeg^  chm^^s, 
.for  if  a  role  has  vaUdii^,  it  shonM  work  both^^  w 
Kow  let  ns  assume  an  extreme  case  wh^  a  ^precia- 
tion  reserve  was  a  negative  amount^  there  was  less 
’  than  nothing  in  tiie  depredation  reserve  "If 

defidendes  are  to  be  made  up  in  the  fntm^^then  it 
.  wonld  mean  that  in  such  an  instance  the  utility  should 
be  permitted  to  charge  as  depredation  m  the  fitt^ 
.y  more  than  the  cost  of  its  plant  even  ,  thon^  consider* 
able  dc^redaticm  had  already  oc(nirred..v. We  had  a 
'  qmte'  similar  dtnation  before  ns  in  Do^et  ^-SB-97 
(1938)  22  PUB  (NS)  225,  involvmg  Northdn  States 
Power  Company.  In  thatcase  we  required  the  ntilrsi^ 
:,.ti0n  of  all  of  .the  earned  surplus  of  the  coznpany  for 
.  certain'spedfied  purposes  and  in  yiew  ^of  the^inade^ 
quacy  of  the  deprecation  reserve*  the  creation  of  a 
substantial  reserve'  out  the  cafatal  of  the  oompany. 

'  We  did^ not  permit  and  we  do  not  believe'  we' should 
.  V ;  Imve  permitted  the  nttiityTito-  charge  .more  ^than-  the 
.^■-.proper  amount  of  depredation  esqiense,, in  order  to 
■  ^  .compensate  for  the  denden<^.  : 

/  .  ^.^Insofar  as  oon<^ms  equitable  tr^tment  of  utility 
customers,  we  believe  that  the  costs  o^^ 

-  ■  shoidd  be  'tho^  of  the  present,  iminflndiGed  'hy^^^w^ 
.  ;may  have  happened  in  .the  pasti  l Wevbehe^.4wvi^^ 
wm^t  of  l^al  decisions  supports  omr'  .viewri  In- 1^ 
-  V  f  matter. .  As  early  as  1909  in.  tibe  dwe  of  JBnoxviQe  v; 

/Bhoxvine  Water  CJo.  212  US  1, 13,  53  L:^  ^|29  S 
'  '  Ct  148,  the  court  stated  titat  tiie  true  value  of  plant 

^  caimot'  be  enhanced  by  past  errors -ui:'manage^ 

-  4.  I  •  .  •  •  I  • 

;The  same  view  wan  urged  in  this  lerord  by  Com^^to  air 
interveiior^(App.^:'27p-274)... 

.  '■ ,  The  Tula  that  only  current  depiCdation  may  be  duiaged 
to  income  for  rate-makmg.pnrposes. is  stated  dei^y^Jhlhe 
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following  cases:  State  ex  rel  St.  Louis  v.  Public  Service 
Commission,  supra;  Los  Angeles  G  SE  Corp.  v.  Calif omia 
R.  R.  Comm.,  289  U.  S.  287, 312-313, 77  L.  ed.  1180, 1196 ;  Mu^ 
nicipal  Gas  Co.  v.  Wichita  Falls  (1935),  9  PUB  (NS)  33, 48; 
Re  Community  Natural  Gas  Co.  (1936),  15  PUB  (NS)  149; 
Re  Pacific  Electric  R.  Co.  (Cal),  PUB  1928  D,  507 ;  Peaks 
Island  Corp.  v.  Itself,  PUB  19^  D,  1038;  Re  Rangeley 
Water  Co.,  PUB  1925  E,  720;  Public  Utilities  Comm.  y. 
Gould  Elec.  Co.,  PUB  19^  D,  259 ;  Be  Laclede  Gas  light 
Company  (1939),  30  PUB  (NS)  IZ',  Mimes  v.  Pennsylvania 
Power  <&  Ught  Co.  (1936),  16  PUB  (NS)  65, 100. 

C.  The  operating  expenses  used  by  the  Commission  are 
inflated  through  the  inclusion  therein  of  expenditures 
properly  allocable  to  merchandising  and  jobbing,  a 
nonrulHity  operation. 

The  Commission  has  long  recognized  that  the  merchan¬ 
dising  and  jobbing  activity  of  the  Company  in  connection 
with  its  sales  of  gas  appliances  is  a  non-ntility  operation 
and  that  the  acconnts  with  respect  thereto  shonld  be  seg¬ 
regated  from  the  acconnts  relating  to  ntility  operations. 
(See  Order  No.  900,  App.  652-654)  It  appears  from  the  face 
of  Order  No.  900  that  prior  to  the  issnance  of  snch  Order 
in  March  1931,  there  was  not  a  strict  segregation  of  the 
cost  of  this  business  from  the  utility  operation  and,  there¬ 
fore,  it  must  be  conduded  that  prior  to  1931  the  consumers 
were  paying  through  service  rates  amoxmts  sufficient  to 
cover  the  cost  of  the  non-utility  operation.  But  Order  No. 
1846,  issued  in  January  1940,  changed  the  method  of 
accounting  for  the  merchandising  and  jobbing  activity  to 
partially  conform  to  the  new  Uniform  System  of  Accoimts 
prescribed  by  the  Commission  for  the  Company  (App.  657- 
670). 

An  intervenor  in  the  proceedings  before  the  (Commission 
introduced  Exhibits  and  evidence  into  the  record  designed 
to  show,  among  other  things,  that  despite  the  (Commission’s 
Orders  referred  to  above,  the  (Company  had  not  substan-  ■ 
tially  segregated  all  of  its  non-utility  expenses  from  its 
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utility  accounts.  Certain  of  the  Exhibits  introduced  by 
this  witness,  namely,  Exhibits  35,  36  and  39,  page  7,  con¬ 
tained  errors  of  mathematical  computations  and  in  some 
instances  allocated  figures  taken  from  Exhibits  introduced 
by  the  Company,  which  it  developed  were  themsdves  allo¬ 
cated  figures.  These  errors  were  the  result  of  this  concep¬ 
tion  of  the  limited  information  available  as  to  the  Com¬ 
pany’s  practices  in  segregation  of  District  and  suburban 
property.  The  critidsims  were  sound  in  principle  and  cor¬ 
rect  data  was  available  to  both  the  Commission  and  the 
Company  but  were  never  supplied.  However,  this  inter¬ 
vener  introduced  other  Exhibits,  among  which  are  Ex¬ 
hibits  37,  38  and  44,  which  the  Becord  shows  have  no 
substantial  defects.  The  Commission  overruled  an  oral 
motion  of  the  Company  to  have  all  the  Exhibits  and  tes¬ 
timony  of  this  witness  stricken  from  the  Becord  and 
stated  that  the  evidence  would  remain  in  the  Becord  and 
would  be  given  appropriate  weight  However,  the  Com¬ 
mission  stated  in  its  Opinion  (App.  86)  that  because  of 
the  errors  contained  in  certain  of  the  Exhibits,  such 
Exhibits  and  the  testimony  in  support  thereof  have  no 
value  and  would  not  be  taken  into  consideration  in  the  de¬ 
termination  of  the  issues.  This  position  was  repeated  in 
Order  No.  3604  denying  the  application  of  that  intervenor 
for  re-hearing  (App.  159). 

The  Appellee  contends  that  it  was  error  for  the  Commis¬ 
sion  to  refuse  to  give  weight  to  these  Exhibits,  that  the 
Commission  was  arbitrary  in  this  r^ard  and  that  the  fold¬ 
ings,  which  do  not  take  into  account  these  Exhibits  and 
testimony,  were  unreasonable  and  arbitrary  or  capricious. 
As  a  matter  of  fact,  the  attitude  of  the  Commission  toward 
this  intervenor,  his  Counsel  and  his  witness  were  hostile 
throughout  the  proceedings  and  the  Becord  indicates  that 
the  participation  of  this  intervenor  was  clearly  resented 
(App.  294).  The  attitude  of  the  Commission  toward  this 
intervenor  can  be  observed  throughout  the  Becord  and  will 
be  indicated  almost  by  opening  the  Becord  at  random  to 
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any  point  where  the  intervener  is  doing  anything  but 
sitting  idly  by  as  an  observer.  Instead  of  putting  the  gas 
company  on  trial  to  justify  its  request  for  an  increase  in 
rates,  the  Commission  put  the  intervenor  on  trial,  harassed 
the  intervenor ’s  case,  unduly  badgered  its  witness  and 
seemed  to  hold  this  intervenor,  who  obviously  was  oper¬ 
ating  under  the  disadvantage  any  poorly  financed  member 
of  the  public  has  in  contesting  with  the  resources  of  a  large 
utility  company  which  has  all  the  information  at  its 
finger  tips,  to  the  same  standards  of  presentation  which 
should  be  required  of  the  utility  company.  Members  of. 
the  public  do  not  have  and  cannot  get  the  underlying  facts 
required  in  a  contest  with  the  utility  company  (App.  327- 
328).  Counsel  for  the  intervenor  in  a  statement  to  the 
Commission  (App.  447-449)  clearly  i)ointed  out  that  the 
function  of  the  intervenor  was  to  call  facts  to  the  attention 
of  the  Commission  which  it  should  either  pursue  through 
its  staff  or  v^ch  it  should  require  the  Company  to  inves¬ 
tigate.  The  organic  law  requires  that  the  Commission 
make  its  rate  determinations  only  after  public  notice  and 
opportunity  for  hearing  (Sections  43-401,  408  and  410  of 
the  District  Code).  If  the  participation  of  the  public  is 
held  to  the  standards  of  presentation  properly  required 
from  the  utility  company  and  from  the  staff  of  the  Com¬ 
mission  supported  by  governmental  appropriation,  it  is 
dear  that  the  participation  of  the  public  in  these  hearings 
will  be  illusory.  It  is  submitted  that  if  the  Commission  had 
any  doubts  as  to  the  accuracy  of  th^  Exhibits  or  to  the 
qualifications  of  the  witness,  it  should  have,  dnee  the  issues 
raised  were  pertinent  to  the  determinations  in  the  rate 
proceeding,  required  that  the  evidence  submitted  be  checked 
by  its  staff  or  the  Company,  and  if  found  deficient,  to  be 
supplemented,  lhat  it  did  not  do  so  tends  to  indicate  that 
the  hearing  was  simply  for  the  purpose  of  satisfying  the 
formal  requirements  of  the  statute.  The  Appellee  strongly 
feels  that  the  usefulness  of  the  administrative  process  is 
destroyed  and  the  public  deluded  by  such  administrative 
conduct  Only  the  CJourts  have  the  power  to  prevent  such 
practices. 


On  Schedule  306  of  the  Company’s  annual  report  for 
December  31, 1948,  required  by  law  to  be  filed  with  Hie  Com¬ 
mission,  the  Company  reported  a  net  profit  of  approx¬ 
imately  $36,500  from  its  merchandising  and  jobbing  activi¬ 
ties.  This  report  was  incorporated  by  reference  into  the 
Record  of  this  proceedings  (App.  172).  The  intervener’s 
witness  Harbangh  introduced  Exhibit  No.  37  (App.  616- 
620)  which  was  a  detailed  analysis  of  the  accounting  for  that 
activity  (App.  338-342.)  This  Exhibit  is  based  upon  the 
responses  made  by  the  Company  to  a  questionnaire  sub¬ 
mitted  by  the  intervener,  which  was  designed  to  supplement 
and  break  down  the  information  submitted  to  the  Commis¬ 
sion  by  the  Company  on  the  annual  report.  It  will  be  seen 
from  Schedule  C  of  that  Exhibit  that  the  amounts  reported 
by  the  Company  in  its  annual  report  to  the  Commission 
were  substantially  out  of  line  with  other  evidence  in  the 
Record.  It  is  shown  in  column  B  of  that  schedule  that 
applying  the  adjustments  indicated  by  Exhibit  20  introduced 
by  ihe  Commission’s  witness  McElfresh  (App.  618),  the 
total  expenses  for  merchandising  and  jobbing  are  approx¬ 
imately  $106,000;  that  on  the  basis  of  the  questionnaire  re¬ 
sponses  these  expenses  are  approximately  $170,000,  and 
that  the  net  expenses  as  adjusted  by  the  witness  are  approx¬ 
imately  $262,800.  Schedule  E  (App.  620)  shows  that 
whereas  the  Comjiany  reported  a  net  profit  of  approximately 
$36,500  throng  its  merchandising  and  jobbing  activity, 
actually,  losses  were  incurred  in  that  activity  ranging  from 
$70,000  to  $172,000  depending  upon  whether  the  adjust¬ 
ments  indicated  by  the  witness  McElfresh  (Basis'!),  or  by 
the  responses  to  the  questionnaire  (Basis  11),  or  by  the 
witness  Harbangh  (Basis  HI)  are  accepted.  Exhibit  38 
(App.  621)  shows  that  the  net  burden  on  the  rate-payers 
as  a  result  of  the  Company’s  merchandising  and  jobbing 
activity  is  approximately  $209,400  (App.  342-343).  These 
Exhibits  are  explained  in  detail  in  the  record  (App. 
338-342). 

The  witness  Harbangh  also  introduced  Exhibit  No.  44, 
which  purports  to  show  the  aggregate  of  the  adjustments 
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to  the  operating  revenues  and  expenses  of  the  Company 
which  should  be  made  on  the  basis  of  the  record  (App.  632). 
These  Exhibits  show  that  the  Tni-nimTim  aggregate  adjust¬ 
ments  which  should  be  made  to  the  operating  expenses  for 
1948  shown  on  line  24  of  Exhibit  11  is  $706,571.  The  Ex¬ 
hibit  shows  further  that  there  are  many  operating  accounts 
wherein  the  allocation  of  expense  made  by  the  Company, 
independent  of  any  scrutiny  by  the  Commission  or  Appellee, 
could  not  be  examined.  Both  the  Company  and  the  Com¬ 
mission  obstructed  every  effort  of  Appellee  to  obtain  this 
basic  information  for  tiie  record.  It  was  the  expressed 
opinion  of  the  witness  on  the  record  that  these  accounts 
also  contained  improper  amounts  of  expense  charged  to  the 
District  of  Columbia  utility  operation. 

On  the  basis  of  Exhibit  44  the  Commission  had  evidence 
before  it  which  indicated  that  if  the  Company’s  books  were 
properly  kept  there  could  be  no  showing  for  Ihe  need  of  the 
rate  increase  of  at  least  $750,000  which  apparently  the 
Conunission  found  necessary.  It  is  submitted  that  the 
validity  of  this  Exhibit  was  unimpaired  by  cross-examina¬ 
tion  of  other  witnesses  and  that  the  Commission  was  arbi¬ 
trary  in  not  taking  this  Exhibit  into  account  or  spedfically 
showing  in  its  findings  why  it  had  no  probative  value. 

IV.  TlmCknmmssionWas'^tliout  JiiiisdictitmtoEiitei^^ 
the  Applicatioii  For  an  Increase  In  Bates,  Whidi  Was 
For  'EmeargeDcy  Belief,  and  Whidi  Was  Unsapported 
by  Bate  Sdiednles  aa  Beqnnred  by  SectUm  43-401  of  the 
Distnct  of  OolnmlHa  Ck>de. 

The  application  filed  by  the  Company  was  stated  to  be 
an  application  for  an  emergency  increase  of  the  Com¬ 
pany’s  rates  to  produce  additional  operating  revenues  of 
$900,000  in  the  aggr^ate  on  an  annual  basis  *  *  *” 
(App.  67).  The  application  states  that  emergency  relief 
is  necessary  by  virtue  of  an  increase  in  operating  expenses 
since  the  l^t  rate  increase  in  1942  and  that  the  emergency 
mcrease  is  necessary  for  the  purpose  of  preserving  the  fi- 
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nandal  integrity  of  the  Company.  It  will  be  observed 
that  a  schedule  of  rates,  supporting  this  requested  increase, 
did  not  accompany  the  application.  The  Appellee’s  con¬ 
tention  that  it  was  error  for  the  Commission  to  entertain 
such  an  application  is  based  on  the  grounds  (1)  that  there 
is  no  statutory  authority  permitting  the  Commission  to 
entertain  an  application  for  an  increase  in  revenues,  and 
that  under  the  statute  the  Commission  can  only  entertain 
an  application  for  a  change  of  schedule  of  rates;  (2)  the 
Commission  did  not  give  the  statutory  * ‘proper  and  reason¬ 
able”  notice  of  the  filing  of  rate  schedules;  and  (3)  no 
emergency  relief  was  required  to  preserve  the  financial 
integrity  of  the  Company. 

Section  43-401  of  the  Code  is  the  exclusive  statutory  pro¬ 
vision  dealing  with  the  procedure  for  a  utility  company 
to  seek  a  change  of  rates  on  its  own  motion.  That  jsection 
is  set  forth  in  full  in  the  addendum  to  this  brief  and  the  im¬ 
mediately  pertinent  portions  are  stated  below,  as  follows : 

•  •  third,  any  public  utility  desiring  to  advance 
or  discontinue  any  su^  rate  or  rates  may  make  appli¬ 
cation  to  the  Commission  in  writing,  stating  the  ad¬ 
vance  in  or  discontinuance  of  the  rate  or  rates  desired, 
giving  the  reasons  for  sudi  advance  or  discontinuance; 
fWther,  upon  receiving  such  application  tiie  Commis¬ 
sion  shall  fix  a  time  and  place  for  hearing,  and  ^ve 
such  notice  to  interested  parties  as  shall  be  proper 
and  reasonable;  if,  after  such  hearing  and  investigar 
tion,  the  Commission  shall  find  the  change  or  discon- 
tinnance  applied  for  is  reasonable,  fair  and  just,  it  shall 
grant  the  application,  either  in  whole  or  part;  •  •  •»> 

It  is  cle^  from  this  statutory  provision  that  a  rate  pro¬ 
ceeding  can  be  instituted  by  a  utility  compan  yonly  upon  the 
filing  of  a  proik>sed  schedule  of  rates  and  diarges  and  that 
the  Commission  is  required  to  give  a  proper  and  reason¬ 
able  notice  of  the  contents  of  such  proposed  rate  schedules. 
It  is  the  rate  schedules  which  are  of  primary  public  con¬ 
cern  and  the  notice  provided  for  by  statute  is  required  to 
be  given  with  respect  thereto  and  not  with  respect  to  the 
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company’s  alleged  financial  condition  or  other  matters. 
Until  a  rate  schedule  is  filed  it  cannot  be  known  which 
classes  of  consumers  are  to  be  aftected  and  in  what  manner. 

On  July  15,  1949  the  Commission  issued  its  Notice  of 
Hearing  (App.  76-77).  It  will  be  observed  that  this  notice 
made  no  reference  to  a  proposed  change  in  schedule  of 
rates.  Hence,  it  was  not  the  notice  provided  for  by  the 
statute. 

On  September  27,  1949  the  Company  for  the  first  time 
filed  a  schedule  of  rates  (App.  536).  At  the  conclusion  of  the 
hearing  on  September  27  the  Commission  adjourned  the 
hearing  to  October  10  for  the  purpose  of  considering  the 
rate  schedules.  Such  adjournment  did  not  meet  the  statu¬ 
tory  requirements  of  notice.  While  the  Commission  is  not 
subject  to  the  requirements  of  the  Federal  Register  Act 
(July  26,  1935,  49  Stat.  at  L.  500,  as  amended,  63  Stat.  at 
L.  381,  44  use  301),  nevertheless,  it  is  required  by  Section 
43-401  to  give  proper  and  reasonable  notice.  This  was  not 
done,  however,  and  as  pointed  out  above  the  only  action 
shown  by  the  record  to  have  been  taken  by  the  Commission 
was  the  adjournment  from  September  27  to  October  10. 
This  certainly  is  not  a  “reasonable  and  proper”  notice  to 
the  consumers  of  the  nature  and  extent  to  which  their  rates 
would  be  changed.  To  be  “reasonable  and  proper”  the 
notice  of  filing  the  rate  schedules  should  have  been  given 
through  the  same  procedure  and  formalities  normally  used 
in  noticing  the  filing  of  applications  with  the  Commission 
in  setting  public  hearings  on  such  applications  (App.  306). 

Moreover,  the  statute  is  devoid  of  any  provision -which 
directly  or  iudirectly  gives  the  Commission  the  authority  to 
deviate  from  provisions  of  Section  43-401  and  makes  no 
references  to  an  emergency  application.  The  fact  that  the 
Company  has  sought  to  label  its  application  as  an  emer¬ 
gency  one  does  not  work  a  change  in  the  procedure  pro¬ 
vided  by  the  statute  (App.  213). 

The  Commission  was  fully  informed  of  the  seriousness 
of  the  defect  in  its  procedure  and  that  the  fxmdamental 
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question  of  its  jurisdiction  was  involved.  At  the  opening 
of  the  hearings  on  July  28  Counsel  for  an  intervenor  argued 
a  motion  whidi  he  had  previously  filed  to  dismiss  the  pro¬ 
ceedings  on  these  grounds  (App.  165-170,  188,  303-306). 

During  the  pendency  of  the  proceedings  before  the  Com¬ 
mission  that  intervenor  filed  a  petition  in  the  District  Court 
seeking  an  order  enjoining  further  action  on  the  Company’s 
application  on  the  grounds  of  the  irregularity  of  the  pro¬ 
cedure.  .In  refusing  to  take  jurisdiction.  Judge  Curran 
indicated  the  contention  had  validity  but  held  that  it  should 
be  urged  in'a  review  of  the  Commission’s  order  and  not  by 
collateral  attack. 

A  comparison  of  the  Commission’s  methods  in  this  case 
with  those  obtaining  under  the  sliding  scale  arrangement 
(Order  Nos.  2827,  2944,  3106,  and  2682  [see  printed  copy] 
at  App.  687,  693,  and  698,  respectively),  will  clearly  show 
that  in  substance  the  Conunission  is  continuing  to  follow 
that  method  of  regulation,  while  formally  having  terminated 
it  (App.  186-188).  Under  the  sliding  scale  arrangement 
rates  were  adjusted  annually  on  the  basis  of  the  earnings  of 
the  test  year.  That  method,  of  course,  was  a  substantial 
departure  from  the  conventional  rate-making  procedure, 
where  rates  are  not  generally  changed  annually  and  are 
based  upon  an  estimate  of  conditions  to  he  existing  during 
the  period  when  the  rates  are  to  be  effective.  The  sliding 
scale  arrangement  eliminates  the  requirement  that  the  Com¬ 
pany  base  its  request  for  a  change  in  rates  on  schedules 
filed  with  the  Commission.  It  is  dear  from  this  case  that 
the  Commission’s  procedure  does  not  reflect  the  abandon¬ 
ment  of  the  sliding  scale  arrangement  Actually,  the  Com¬ 
mission  is  still  using  the  agreed  sliding  scale  rate  base, 
adjusted  only  by  $700,000,  representing  the  excess  of  book 
depreciation  accruals  over  sliding  scale  accruals  during  the 
period  the  sliding  scale  arrangement  was  in  effect  (see  p.  23, 
above).  Moreover,  the  technique  of  basing  rate  adjust¬ 
ments  solely  on  the  experience  of  a  test  year  is  peculiar  to 
the  sliding  scale  arrangement  The  use  of  some  of  the 
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sliding  scale  procedures  without  the  use  of  aU  of  them  is 
both  an  illegal  and  unreasonable  procedure.  Only  the 
portions  of  the  sliding  scale  arrangement  requiring  a  quid 
pro  quo  from  the  Company  in  exchange  for  the  many  bene¬ 
fits  of  that  method  have  been  abandoned.  Specifically,  un¬ 
der  the  sliding  scale  arrangement  the  abandoned  property 
would  have  been  required  to  have>been  completely  written 
off  against  the  depreciation  reserve,  or  capital  if  necessary, 
at  the  same  amount  at  which  it  was  recorded  in  the  plant 
accounts  (App.  489;  Order  No.  1458,  Section  9  of  Finding 
No.  2  therein,  printed  copies  have  been  distributed  to  the 
Court).  So  far  as  the  Commission’s  action  is  concerned  it 
will  certainly  be  a  costly  coincidence  to  the  consumers  that 
the  Company  did  not  realize  the  unworkability”  of  the 
sliding  scale  arrangement  after  eleven  years  of  operation 
thereunder,  until  just  before  it  was  forced  by  the  changeover 
to  natural  gas  to  finally  write  out  of  its  accounts  an  anti¬ 
quated  gas  manufacturing  plant,  which  has  actually  been 
fully  depreciated  insofar  as  rates  paid  by  consumers  are 
concerned. 

Quite  apart  from  the  statutory  and  jurisdictional  ques¬ 
tion  involved,  the  Company’s  application  does  not  set  forth 
facts  which  indicate  an  emergency  condition.  It  is  stated  that 
immediate  rate  increases  are  necessary  to  offset  increased 
operating  expenses.  There  is  no  evidence,*  and  it  is  not  in 
accord  with  facts,  that  the  Company  had  recently  experi¬ 
enced  any  abnormal  and  unexpected  severe  changes  in  its 
operating  costs.  While  the  Company  shows  that  its  operat¬ 
ing  expenses  have  increased  over  the  period  of  the  last  few 
years,  they  have  not  been  able  to  show  that  these  Changes 
have  been  of  such  rapidity  and  of  such  magnitude  as  to  cre¬ 
ate  a  need  for  emergency  action  in  July  1949. 

The  gist  of  the  Company’s  contentions  with  respect  to 
emergency  relief  is  disdosed  by  the  application  to  be  that 
an  emergency  increase  in  the  Company’s  revenues  is  neces¬ 
sary  to  preserve  its  finandal  integrity.  Nothing  could  be 
farther  from  the  facts.  The  absence  of  any  emergency 
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affecting  the  Company’s  financial  integrity  is  demonstrated 
by  the  fact  that  by  Order  No.  3554  issued  on  June  30, 1949, 
(App.  709)  within  two  weeks  of  the  filing  of  the  emer- 
gency  application  for  a  rate  increase,  the  Commission  ap¬ 
proved  the  sale  by  the  Company  of  $2,000,000  principle 
amount  of  its  Refunding  Mortgage  Bonds,  3  per  cent  series 
due  1974,  at  a  net  cost  to  the  Company  of  2.96  per  cent  for 
the  money  over  the  life  of  the  bonds.  This  low  cost  of 
money  to  the  Company  does  not  indicate  that  its  financial 
integrity  was  in  any  way  imperiled,  that  emergency  relief 
was  required  to  alleviate  a  distressed  financial  condition, 
or  that  any  relief  was  necessary  at  all. 

The  complete  lack  of  sincerity  on  the  part  of  the  Company 
in  alleging  it  needed  an  emergency  rate  increase  to  preserve 
its  financial  integrity  is  further  demonstrated  by  an  examin¬ 
ation  of  its  financial  statements.  As  heretofore  indicated. 
Exhibit  20  (App.  604)  shows  that  in  arriving  at  the  net 
operating  revenue  which  the  Company  asserts  justifies  an 
emergency  rate  increase,  approximately  $800,000  is  charged 
for  accelerated  depreciation  of  East  Plant,  amortization 
of  so-called  unrecovered  cost  of  abandoned  property  and 
amortization  of  conversion  cost.  These  items,  of  course,  are 
bookkeeping  transactions  and  do  not  decrease  the  cash  of  the 
Company.  As  a  matter  of  fact,  there  is  available  to  the 
Company  cash  or  other  assets  offsetting  these  charges. 
This  amount  is  in  addition  to  approximately  $400,000  of 
normal  depreciation  which  is  charged  to  income.  These 
sums  not  only  provide  cash,  but  in  view  of  the  Company’s 
earned  surplus  aggregating  approximately  $6,500,000  as  of 
the  end  of  1948,  this  cash  is  available  for  payment  of  divi¬ 
dends.  In  this  connection  it  is  significant  to  point  out  that 
there  has  been  no  interruption  in  the  payment  of  cash 
dividends  on  common  stock.  Furthermore,  reference  to 
Exhibit  18,  Consolidated  Balance  Sheet  as  of  May  31, 1949, 
(App.  598-601)  indicates  that  the  Company  as  of  that  date 
had  approximately  $3,700,000  of  current  and  accrued  assets, 
and  giving  effect  to  current  and  accrued  liabilities,  it  had 
$900,000  of  net  current  assets. 
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Prom  the  foregoing  it  certainly  cannot  be  reasonably  con¬ 
cluded  that  the  Company  was  in  any  emergency  situation 
imi)eriling  its  fmancial  integrity  which  required  emergency 
relief,  even  if  the  statute  permitted  such  procedure,  which 
it  clearly  does  not. 

V.  The  Order  of  the  Public  Utilities  Commission  Should  Be 
Vacated  Because  the  Bates  are  Discriminatory  in  Their 
Effect  Upon  the  Various  Classes  of  Consumers. 

Prior  to  the  effectiveness  of  the  new  rates,  there  were 
separate  rate  schedules  for  domestic,  commercial  and  in¬ 
dustrial,  and  wholesale  apartment  house  customers.  Under 
the  new  schedules  these  groups  are  combined  into  one  class 
of  service.  A  separate  schedule  for  seasonal  off-peak  cus¬ 
tomers  is  being  retained  (App.  101).  As  a  result  of  this 
consolidation  of  several  rate  schedules  into  one  sdiedule, 
the  impact  of  the  rates  is  not  the  same  on  each  class  of  con¬ 
sumers.  The  Commission  ordered  effective  a  sdiedule  of 
rates  whidi  it  stated  would  provide  the  following  increases 
by  classes  of  customers  (App.  104) : 


Domestic  (non-heating) 

$386,422 

8.01% 

Space  Heating 

257,795 

5.07 

Commercial  and  Industrial 

(non-heating) 

87,393 

5.57 

Seasonal  off-p^ 

611 

7.71 

Wholesale  Apartments 

5,701 

1.78 

Government 

11,598 

2.86 

$749,520 

6A4% 

Under  the  provisions  of  Section  43-301  of  the  D.  C.  Code 
the  Commission  must  find  that  the  rates  are  non-discrimina- 
tory  as  well  as  just  and  reasonable.  While  the  Commission 
condudes  its  Opinion  with  the  general  finding  that  the  rates 
.“are  just,  reasonable  and  non-discriminatory,”  the  Opinion 
is  entirely  devoid  of  any  discussion  of  the  obvious  dis¬ 
crimination  of  the  increase  among  the  various  dasses  of 
consumers. 
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In  view  of  the  patent  disparate  of  the  rate  increase  on  the 
various  classes  of  consumers,  the  Commission  was  required 
to  support  its  conclusion  of  non-discriminatory  effect  with 
appropriate  findings  based  on  evidence.  7.C.C.  v.  Louisville 
and  Norfolk  R,  R,  Co,,  227  IT.  S.  88,  91,  57  L.  ed.  431,  433; 
West  Ohio  Gas  Co,  v.  Ohio  P,U,C,,  2^  U.  S.  63, 79  L.  e<L  76L 
This,  of  course,  it  has  not  done.  Indeed,  there  is  no  evidence 
in  l^e  record  on  which  su<di  findings  could  be  made.  WhHe 
a  witness  for  the  Company  stated  that  the  rates  were  de¬ 
signed  to  reflect  the  cost  of  rendering  the  service,  the  rec¬ 
ord  contains  nothing  more  than  the  bare  assertion  of  the 
opinion  of  the  witness  in  support  of  the  allocation  of  costs 
(App.  547-548).  On  cross-examination,  the  witness  conceded 
that  no  studies  of  the  cost  of  rendering  service  had  been 
made  (App.  564).  The  Commission’s  witness  similarly 
stated  that  his  testimony  was  not  based  on  a  study  of  the 
cost  of  rendering  service  (App.  570-572).  Thus,  there  is  a 
striking  deficien(y  of  proof.  In  the  case  of  Queens  Borough 
Gas  d  Electric  Compcmy,  Case  No.  9747,  February  21, 1940, 
the  New  York  Public  Service  Commission  said: 

^*An  engineer’s  computations  of  the  cost  of  service  ren¬ 
dered  to  affiliate  companies  and  to  individual  customers 
of  a  gas  company  must  be  rejected  where  there  is  no 
proof  in  the  record  that  the  assumptions  upon  which 
his  figures  are  based  are  correct  The  mere  opinion 
of  a  witness  at  a  rate  hearing  as  to  what  is  the  proper 
proportion  of  consumer  costs  is  not  conclusive,  since  it 
is  the  witness’  duty  to  produce  figures  and  for  the  Com¬ 
mission  to  say  wliat  is  fair  and  reasonable.” 

Li  the  case  at  bar  Ck>nnsel  for  an  intervenor  ^phasized 
the  need  for  cost  studies  to  explain  and  justify  the  imi)act 
of  the  rates  on  the  various  dasses  of  customers  (App.  572). 
The  Commission  ignored  this  request  In  Kings  County 
Lighting  Company,  70  PUB  (NS)  374,  at  page  421,  the  New 
York  Public  Service  Commission  again  stated: 

«In  the  instant  case,  the  company  proposed  no  in¬ 
crease  in  the  first  block,  which  produces  over  one-third 
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of  the  total  revenue  (see  Table  2).  In  the  second  block 
the  increase  is  20  cents  per  thousand  or  about  21  per 
cent.  In  the  third  block,  the  increase  is  15  cents  per 
thousand,  also  about  21  per  cent.  In  the  fourth  blo<^ 
the  increase  is  about  20  per  cent,  but  in  the  fifth  block 
the  increase  is  50  per  cent  and  in  the  sixth  block  it  is 
over  60  per  cent.  But  nowhere  in  the  record  has  the 
company  attempted  to  justify  these  proposed  changes 
with  any  analysis  of  costs  or  other  data  . . 

An  eminent  authority  on  public  utility  rates.  Dr.  H.  F.  . 
Havlick  has  clearly  stated  the  reasons  underlying  the  need 
for  cost  studies  to  support  the  allocation  of  costs  of  service 
among  consumers  in  his  book.  Service  Charges  in  Gas  and 
Electric  Rates,  (N.  Y.  1938).  We  have  taken  the  liberty 
to  quote  his  conclusion  at  pages  180-181  for  its  effective 
comment : 

'  “As  ordinarily  applied,  the  broad  view  of  customer 
costs  is  objectionable.  It  is  very  likely  to  be  accompa¬ 
nied  by  arbitrary  allocations  of  costs  which  rationalize 
what  ^e  company  wants  to  charge  as  the  most  profit¬ 
able  rate.  The  broad  view  apportions  to  each  consumer 
costs  which  cannot  be  traced  to  any  single  customer;  in 
fact,  it  is  consistent  with  the  broad  view  to  allocate  a 
large  part  of  distribution  investment  and  expense  to 
customer  costs.  The  resultant  customer  cost  is  bound 
to  be  large.  If  this  is  divided  by  the  consumption  of  a 
typical  small  customer,  it  shows  that  the  average  rate 
paid  by  tke  small  customer  is  less  than  the  “cost”  of 
serving  him.  Small  customers  are  served  at  a  loss  when 
they  pay  less  than  the  out-of-po<ket  costs  of  serving 
them,  as  they  often  do;  but  it  cannot  be  concluded  that 
they  are  served  at  a  loss  when  they  do  not  pay  the  cus¬ 
tomer  “costs”  determined  on  the  broad  basis.  Tho 
broad  customer  cost  is  likely  to  be  excessive  and  dis¬ 
criminatory  because  it  averages  a  large  part  of  dis¬ 
tribution  cost  on  a  pre-customer  basis,  without  allowing 
for  differences  in  tke  density  of  customer  population 
and  in  the  demands  of  customers.  True,  most  of  the 
costs  of  distribution  are  direct  costs  with  respect  to 
the  entire  group  of  customers  served  by  the  distribution 
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system,  but  they  are  not  all  direct  costs  of  serving  the 
individual  customer.  To  use  the  number  of  customers 
as  a  divisor  of  costs  that  are  mainly  joint,  is  to  appor¬ 
tion  costs  arbitrarily. 

‘‘The  reasons  given  for  placing  as  much  as  possible 
of  the  fixed  costs  of  distribution  in  a  service  charge  is 
that  quantity  rates  may  be  thereby  reduced.  The  large 
customer  then  can  be  taken  on  at  a  competitive  rate 
which  is  more  than  the  extra  costs  of  serving  him,  and 
the  net  returns  to  the  company  are  increased  The  low 
quantity  rate  also  benefits  the  small  customer,  though 
only  when  he  takes  more  service.  There  is  Uttle  ob¬ 
jection  to  low  quantity  rates  that  are  based  on  the  in¬ 
cremental  costs  of  service,  provided  that  they  are  cor¬ 
rectly  ascertained.  But  there  is  a  strong  temptation  to 
underestimate  the  quantity  costs  by  placing  the  burden 
of  fixed  costs  of  distribution  upon  the  numerous  small 
customers.’’ 

The  need  for  detailed  evidence  in  the  record  on  the  equi¬ 
table  distribution  of  costs  of  service  among  consumers  is 
emphasized  by  the  fact  that  the  subject  is  one  on  which  the 
experts  differ  widely.  In  his  book.  Dr.  Havlick  alludes  to 
the  Brooklyn  Borough  Gas  Co.  case  before  the  New  York 
Public  Service  Commission  (1926),  Case  No.  4458,  Rehear¬ 
ing  22131,  in  which  five  recognized  authorities  estimated  av¬ 
erage  customer  cost  in  that  case  at  40c,  62c,  $1.12,  $1.48, 
and  $1.83. 

The  cases  emphasize  the  importance  of  apportioning  the 
costs  of  service  equitably  among  the  various  classes  of  gas 
consumers.  The  prohibition  against  discrimination  in  the 
District  of  Columbia  Statute  requires  it.  Cf.  Rochester  Gas 
<&  Electric  Cory.  (1940)  33  PUR  (NS)  393,  where  it  was 
stated  that  it  is  as  important  that  the  necessary  and  reason-  ^ 
able  costs  of  service  be  apportioned  equitably  among  the 
various  classes  of  gas  consumers  as  it  is  that  the  companies 
secure  a  proper  return.  See  also  Consolidaied  Edison  Co. 
(1946),  65  PUR  (NS)  311,  326,  to  the  same  effect. 

It  will  be  noted  from  the  table  above  showing  the  in¬ 
creases  by  classes  of  customers  that  the  large  consumers, 
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wholesale  apartment  customers  and  the  Government,  are 
subjected  to  rate  increases  of  only  1.78%  and  2.86%  respec¬ 
tively  as  compared  with  an  increase  of  8.01%  for  domestic 
non-heating  customers  and  an  average  increase  of  6.14% 
for  £ill  types  of  uses.  I^wer  rates  to  volume  users  presents 
a  special  problem  requiring  detailed  evidence.  In  the  case 
of  Jersey  Central  Power  d  Light  Co.  (1946),  66  PUE  (NS) 
129,  137,  the  New  Jersey  Board  of  Public  Utility  Commis¬ 
sioners  said  that  a  gas  utility  must  present  a  thorough  study 
and  analysis  showing  the  costs  related  to  volume  use  to 
support  its  estimate  as  to  the  lowest  rate  at  which  gas 
should  be  sold  to  volume  users.  The  Wisconsin  Public  Serv¬ 
ice  Commission  has  also  discussed  this  subject  in  the  case 
of  Madison  Restaurant  Association  v.  Madison  Gas  d  Elec¬ 
tric  Co.,  17  PUB  (NS)  1,  where  it  said  at  page  3 : 

“It  is  not  sufficient,  of  course,  to  show  merely  that 
the  rate  is  necessary  to  obtain  the  business.  It  must 
also  be  demonstrated  that  the  great  body  of  customers 
w^  benefit  from  obtaining  this  additional  business.  The 
principles  which  the  Commission  has  followed  in  ap¬ 
proving  gas  house-heating  rates,  as  well  as  other  com¬ 
petitive  utility  rates,  have  been  (1)  such  rates  should 
not  be  any  lower  than  necessary  to  obtain  the  business, 
(2)  such  rates  must  not  be  as  low  as  the  costs  which 
are  added  by  obtaining  the  new  business,  and  (3)  the 
rates  should  ^  sufficiently  higher  than  these  added 
costs  to  pay  something  towards  the  overhead  costs 
which  otherwise  would  have  to  be  borne  in  total  by  the 
other  customers.  If  these  conditions  are  met,  the  cus¬ 
tomers  not  benefiting  directly  from  the  special  rates 
will  still  secure  indirect  benefits  by  being  relieved  of 
some  costs  wMch  otherwise  would  be  assignable  to 
them.” 

In  this  connection  it  is  significant  to  take  notice  of  the 
history  of  the  proposals  with  respect  to  the  wholesale  apart¬ 
ment  and  government  classifications  in  this  case.  Under 
the  original  schedule  filed  by  the  Company  (Ex.  49  at  App. 
636),  the  wholesale  apartment  customers  would  have  re- 
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ceived  a  2.34%  increase  and  the  government  a  1.04%  de-  | 

crease  (Ex.  50  at  App.  648).  This  same  treatment  was  car¬ 
ried  over  into  the  later  schedule  introduced  by  the  Company  I 

designed  to  support  an  increase  of  $600,000  (Ex.  52  at  App.  i 

649).  As  a  result  of  the  apparent  incongruity  of  giving 
large  consumers  a  decrease,  while  increasing  rates  to  all 
other  consumers,  the  Company  amended  its  proposals  so  as 
also  to  subject  these  large  consumers  to  an  increase  (Ex.  | 

53at  App.  650;  App.  554-555).  In  the  rates  ordered  effective  | 

by  the  Commission,  the  rates  to  these  large  consumers  were 
also  increased,  but  by  a  much  smaller  percentage.  The  im-  I 

portant  fact,  however,  is  that  there  is  not  a  scintilla  of  evi-  i 

dence  to  justify  the  series  of  changes  made  or  the  differen-  i 

tial  in  treatment  between  the  classes  of  consumers. 

From  the  foregoing  it  is  clear  that  the  Commission  made  i 

no  findings  to  support  its  conclusion  that  the  rates  were  non-  | 

discriminatory  and  that  there  was  no  evidence  in  the  record 
on  which  such  findings  could  be  predicated.  Ija.  Northern  Pa-  | 

cific  R.  Co,  V.  Department  of  Public  Works,  268  U.S.  39, 45, 

69  L.  ed.  836,  841,  where  the  Court  held  that  the  process  of  | 

rate-making  without  competent  primary  evidence  of  costs  i 

constitutes  lack  of  due  process,  Mr.  Justice  Brandeis  said:  | 

“An  order  based  upon  a  finding  made  without  evi¬ 
dence  (Chicago  Junction  Case  (Baltimore  &  Ohio  B.  Co.  I 

V.  United  States)  264  U.  S.  258,  263,  69  L.  ed.  667,  673, 

44  Sup.  Ct.  Bep.  317),  or  upon  a  finding  made  upon  evi-  | 

dence  which  clearly  does  not  support  it  (Interstate 
Commerce  Commission  v.  Union  P.  B.  Co.  222  U.  S. 

541,  547,  56  L.  ed.  308,  311,  32  Sup.  Ct.  Bep.  108),  is  an  | 

arbitrary  act  against  which  courts  afford  relief.  The  I 

error  under  discussion  was  of  this  character.  It  was  a  ! 

denial  of  due  process.  Compare  New  York  ex  rel  New  j 

York  &  Q.  Gas  Co.  v.  McCall,  245  U.  S.  345,  348,  62  L. 
ed.  337, 340,  PUB  1918A,  792, 38  Snp.  Ct.  Bep.  122.”  I 

It  is  therefore,  manifest  that  the  rates  are  unlawful  and  I 

the  order  of  the  Commission  should  be  vacated. 

i 

It  is  to  be  noted  that  the  rate  structure  applied  by  the  j 

Commission  differed  radically  from  existing  rates  during 

i 

i 

i 


i 
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the  test  period  in  that  a  single  scale  was  adopted  to  cover 
space  heating  and  other  domestic  uses.  Thns  a  markedly 
lower  rate  for  ordinary  domestic  uses  was  applied  to  cus¬ 
tomers  who  became  space  heating  users  also.  There  were  no 
data  anywhere  in  the  record  upon  which  the  correct  billings 
for  such  customers  could  have  been  computed.  Thus  there 
was  an  obvious  error  in  the  unexplained  method  of  compu¬ 
tation  of  revenue  by  the  Commission  as  well  as  a  newly  cre¬ 
ated  discrimination  unsupported  by  factual  justification. 

VI.  The  District  Court  Properiy  Vacated  the  Order  of  the 
Oomxnissimi  on  the  Ground  That  the  Bates  Were  Betro- 
actively  Apj^ed. 

As  stated  in  the  briefs  of  both  Appellants,  the  Commis¬ 
sion,  on  November  9, 1949,  ordered  the  new  rates  to  be  put 
into  effect  on  meter  readings  taken  on  and  after  November 
16,  1949.  Since  the  Company  does  not  read  all  meters  on 
the  same  day,  but  spreads  its  meter  reading  work  through¬ 
out  the  month,  it  is  dear  that  a  large  number  of  customers 
will  be  diarged  at  the  new  rate  for  gas  consumed  prior  to 
November  16  and  subsequent  to  the  date  of  the  last  meter 
reading  (App.  279).  In  many  cases  the  interval  between 
meter  readings  may  be  longer  than  a  month.  Apparently, 
the  parties  are  in  agreement  with  respect  to  how  the  rates 
will  operate  (Company  brief  p.  42;  Commission  brief  p.  45), 
and  the  issue  is  whether  the  retroactivity  is  unlawful 

The  Appellee  contends  there  is  no  express  or  implied  war¬ 
rant  in  the  statute  permitting  the  Commission  to  give  its 
rates  a  retroactive  effect.  The  Appelants  rely,  in  part,  on 
Section  43-327  of  the  Code  which  is  set  forth  in  the  Adden¬ 
dum  to  each  of  their  briefs.  That  section  provides  for  a  ten 
days’  notice  to  the  Commission  of  any  proposed  change  in 
the  schedule,  and  also  provides  that  all  changes  in  sched¬ 
ules  fihAll  be  made  ten  days  prior  to  the  time  the  changes 
are  to  take  effect.  These  two  different  matters  are  stated 
in  the  conjunctive  and  refer  to  two  separate  actions.  Of 
course,  the  time  on  these  actions  may  run  concurrently  in 
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situations  where  the  utility  charges  are  made  in  advance  of 
rendering  its  service  such  as  in  the  case  of  the  Telephone 
Company.  Cf.  Heiskell  v.  C.  d  P.,  45  App.  D.  C.  138. 

This  position  is  supported  by  Section  43-328,  which  reads 
as  follows: 

**  Copies  of  all  new  schedules  shall  he  filed,  as  herein 
before  provided,  in  every  station  and  office  of  such  pub¬ 
lic  utility  where  payments  are  made  by  consumers  or 
users  ten  days  prior  to  the  time  the  same  are  to  take 
effect,  unless  the  Commission  shall  prescribe  a  less 
time.” 

/• 

This  section  provides  that  the  changes  shall  be  iwsted  ten 
days  before  the  schedules  take  effect  but  it  does  not  deter¬ 
mine  when  the  schedules  take  effect.  There  is  nothing  to 
warrant  the  construction  of  the  Appellants  that  the  sched¬ 
ules  take  effect  ten  days  after  changes  are  posted.  The  ques¬ 
tion  of  the  time  when  the  orders  of  the  Commission  are  to 
take  effect  is  expressly  covered  in  Section  43-701  of  the 
Code.  The  section  is  printed  in  its  entirety  in  the  Addendum 
to  the  brief  of  the  Company,  and  the  last  sentence  of  that 
section,  which  is  set  forth  herein  for  convenience,  reads  as 
follows: 

Certified  copies  of  all  other  orders  of  the  Commission 
shall  be  delivered  to  the  public  utility  affected  thereby 
in  like  manner  and  the  same  shall  take  effect  within 
such  reasonable  time  thereafter  as  the  Commission 
shall  prescribe.” 

This  sentence  dearly  shows  that  the  orders  of  the  Commis-. 
sion  are  to  take  effect  within  a  reasonable  time  and  that  the 
time  of  taking  effect  of  the  Commission’s  orders  is  a  prolv 
lem  separate  and  distinct  from  the  question  of  what  notice 
the  Company  must  give  with  respect  to  changes  in  the  sched¬ 
ule,  which  is  treated  in  other  sections  of  the  Act  Further, 
the  word  ** thereafter”  dearly  negatives  any  contention  that 
the  rates  may  have  a  retroactive  effect  and  indicates  that 
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the  rate-making  powers  of  the  Commission  are  limited  to 
operations  in  futuro. 

The  statntory  intent  that  the  rate  orders  of  the  Commis¬ 
sion  shall  operate  prospectively  is  further  supported  by  Sec¬ 
tion  43-329  of  the  Code,  which  reads  as  follows: 

‘^It  shall  be  unlawful  for  any  public  utility  to  charge, 
demand,  collect,  or  receive  a  greater  or  less  compensa¬ 
tion  for  any  service  performed  by  it  within  the  District 
of  Columbia,  or  for  any  service  in  connection  there¬ 
with,  than  is  specified  in  such  printed  schedules,  includ¬ 
ing  schedules  of  joint  rates,  as  may  at  that  time  be  in 
force,  or  to  demand,  collect,  or  receive  any  rate,  toll, 
or  charge  not  specified  in  such  schedules.  The  rates, 
tolls,  and  charges  until  the  same  are  changed  as  pro¬ 
vided  in  chapters  1-10  of  the  title.” 

Prom  these  sections  it  is  apparent  that  the  schedules  in  force 
when  the  service  was  performed  determines  the  rates.  The 
Appellants  do  not  contend,  and  indeed  cannot  contend,  that 
the  new  schedules  were  in  effect  when  the  service  was  per¬ 
formed.  Hence,  the  old  schedules  determine  the  basis  for 
the  charge.  > 

The  Appellants  rely  on  other  sections  of  the  Code,  which 
are  not  applicable  to  the  problem  at  hand.  The  Company 
has  cited  Section  43-323  of  the  Code.  A  reading  of  that 
section  clearly  shows  that  it  relates  to  schedules  in  effect 
when  the  organic  law  was  passed  in  1913  and  concerns  itself 
vdth  possible  future  action  of  the  Commission  in  reviewing 
those  rates. 

The  Company  also  relies  on  Section  43-411  of  the  D.  C. 
Code  (Company  brief  p.  44).  A  reference  to  that  section 
will  disclose  that  it  is  not  applicable  to  the  proceedings  in 
the  instant  case.  It  is  clear  from  the  face  of  the  section  that 
it  covers  only  the  situation  where  the  Commission,  by  its 
own  motion  or  upon  complaint,  has  taken  action  with  respect 
to  rates.  The  notice  provided  for  in  that  Section  and  in 
Section  43-410  is  to  the  utility  company  and  not  to  the 
consumers. 
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Both  Appellants  also  mate  reference  to  Section  43-702  of 
the  D.  C.  Code  (Company  brief  p.  44;  Commission  brief 
p.  46).  This  section  is  by  its  terms  inapplicable  to  the  rate 
order  involved  in  this  proceedings.  That  section  on  its  face 
is  concerned  with  the  situation  where  the  Commission,  upon 
its  own  motion,  seeks  to  ‘‘rescind,  alter,  or  amend’’  an  out¬ 
standing  rate  order.  The  order  in  this  case  is  not  amenda¬ 
tory  in  any  respect,  but  is  a  new  order  issued  upon  applica¬ 
tion  of  the  Company  (App.  117).  The  Commission  has  also 
made  reference  to  Section  43-911  of  the  D.  C.  Code  (Com¬ 
mission  brief  p.  46),  which  gives  the  Commission  power  to 
regulate,  fix  and  determine  any  rate,  charge,  regulation  or 
practice  which  it  finds  to  be  unreasonable  or  discriminatory. 
This  section,  of  course,  sheds  no  light  on  the  question  here 
involved,  namely,  whether  the  statute  permits  the  rate  order 
of  the  Commission  to  be  affected  retroactively. 

The  cases  uniformly  hold  that  there  is  a  “presumption 
against  power  to  take  retroactive  action  unless  Congress 
plainly  specifies  such  power.”  Tramcontinental  <md  West¬ 
ern  Air,  Inc.  v.  Civil  Aeronaviics  Board,  83  U.  S.  App.  D.  C. 
358, 169  T.  (2d)  893.  In  this  case  the  Court  referred  to  Neild 
V.  Z>.  C.,  71  App.  D.  C.  306, 110  F.  (2d)  246,  where  the  Court 
held  that  a  statute  operates  prospectively  only  unless  the 
contrary  plainly  appears,  and  ought  not  to  be  construed  as 
retrospective  in  the  absence  of  clear,  strong,  and  impressive 
language  commanding  it.  This  principle  is  well  established 
in  the  decisions  of  this  Court  and  has  been  announced  in 
several  earlier  cases.  See  DeFerramti  v.  Lyndmarh,  30  App. 
D.  C.  417;  Brown  v.  Grand  Fountain  of  United  Order  of 
True  Reformers,  28  App.  D.  C.  200,  where  the  Court  held 
that  the  statutes  will  be  construed  as  prospective  only  unless 
a  contrary  intent  clearly  appears,  especially  where  the  stat¬ 
ute,  if  retroactive,  would  impair  the  obligation  of  contracts; 
Ohio  Nationail  Bank  v.  Berlin,  26  App.  D.  C.  218,  where  the 
Court  held  that  statutes  will  be  considered  to  have  prospec¬ 
tive  operation  only  unless  the  legislative  intent  to  the  con¬ 
trary  is  clearly  expressed  or  necessaril>  implied  by  the  Ian- 
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guage  used;  and  United  States  ex  rel  TrasJc  v.  Wannamaker, 
21  D.  C.  119,  the  Court  held  that  in  the  absence  of  clear 
indication  to  the  contrary,  every  statute  must  be  construed 
to  be  prospective  in  its  operation. 

Other  jurisdictions  have  held  to  the  same  effect  with  re¬ 
spect  to  the  future  nature  of  rate  orders.  The  Nebraska 
Railroad  Commission  held  in  Re  Chicago  <&  Northwestern 
Railway  Compamy  (1931),  24  Ann.  Rep.  Nebraska  S.  R.  C. 
183,  that  the  presumption  that  statutes  operative  prospec¬ 
tively  rather  than  retrospectively  attaches  to  rate  orders  of 
the  Commission,  since  rate-making  is  a  function  legislative 
in  its  nature.  The  New  Jersey  Board  of  Public  Utility  Com¬ 
missioners  held  in  Re  Public  Service  Electric  &  Gas  Com- 
pcmy,  PUR  1927  C.,  321,  that  an  order  authorizing  a  public 
utility  to  establish  a  minimum  gas  charge  should  become 
effective  only  after  a  period  sufficient  for  customers  to  dis¬ 
continue  service  before  the  charge  is  applied,  if  they  desire 
to  do  so.  This  was  precisely  the  argument  made  in  the  Court 
below  by  this  Appellee  (Argument  before  District  Court  on 
June  7, 1949,  R.  84). 

A  comparable  case  of  great  interest  is  AmariUo  Gas  Com¬ 
pany  V.  AmariUo  (1919,  Tex.  Civil  App.),  208  S.  W.  239, 
In  this  case,  discussing  a  very  similar  factual  situation,  the 
Court  said: 

“One  of  the  first  questions  suggested  in  the  consid¬ 
eration  of  appellant’s  rights  in  the  premises  is  whether 
the  appellant  can  rightfully  apply  the  rates  fixed  by  the 
new  ordinance  to  the  gas  consumed  by  its  customers  be¬ 
fore  the  ordinance  went  into  effect  or  specifically  to  the 
gas  consumed  between  the  approximate  date  of  October 
25th  and  November  18th,  and  the  answer  to  this  ques¬ 
tion  is,  we  think,  decisive  of  the  case.  There  was  an  im¬ 
plied  contract  between  the  gas  company,  and  the  con¬ 
sumer  using  gas  prior  to  November  18th,  that  such  gas 
would  be  paid  for  at  the  rate  established  by  <he  ordi¬ 
nance  then  in  effect.  Any  law  that  would  retroact  so  as 
to  change  the  substantial  rights  and  obligations  of  this 
contract  as  to  transactions  Sready  had  under  it  would 
be  to  that  extent  unconstitutional  and  void.  Const.  Tex. 
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Art.  1,  Sec.  16  *  *  •  It  will  be  seen,  from  the  statement 
we  have  made,  that  the  practical  and  necessary  result 
of  the  amendment  was  to  require  the  consumer  to  pay 
considerable  more  for  his  gas  than  he  would  have  b^n 
required  to  pay  under  the  old  rates.  •  •  • 

‘^The  gas  company,  therefore,  appears  to  be  propos¬ 
ing  to  exceed  its  lawful  rights  in  the  collection  of  these 
bills  rendered  December  1st,  and  is  not  entitled  to  the 
aid  of  a  court  of  equity  in  this  purpose.” 

It  is  submitted  that  in  the  light  of  these  authorities,  and 
in  the  absence  of  any  discernible  intent  in  the  D.  C.  Code 
to  give  the  Commission  power  to  legislative  retroactively, 
the  Order  of  the  Commission  should  be  set  aside  on  the 
grounds  that  it  unlawfully  operates  retroactively. 

vn.  The  Public  Utilities  Commission  Urges  a  Limitaticm 
of  the  Scope  of  Review  in  Contravention  of  the  Provi¬ 
sions  of  Section  43-706  of  the  District  of  Columbia  Code. 

The  Commission  has  contended  in  its  brief  that  this  Court 
is  without  jurisdiction  to  review  its  findings  of  fact  (Com¬ 
mission  brief  pp.  20  ei  seq.).  In  reply  to  this  contention 
Appellee  emphasizes  that  his  argument  is  not  predicated 
upon  a  weighing  of  the  facts  by  this  Court  or  the  substitu¬ 
tion  of  this  Court’s  judgment  for  that  of  the  Commission. 
However,  this  Court  should  determine  upon  the  provisions 
of  Section  43-706  of  the  Code  whether  the  Commission’s 
findings  of  fact  are  **  unreasonable,  arbitrary  or  capri¬ 
cious.”  While  the  Appellee’s  challenge  in  earlier  parts  of 
this  brief  of  certain  of  the  Commission’s  fundings  of  fact 
are  based  on  the  contention  that  the  findings  are  arbitrary 
or  capricious,  it  is  submitted  that  such  findings  are  also  un¬ 
reasonable.  Section  43-706  reads  as  follows : 

In  the  determination  of  an  appeal  from  an  order  or 
decision  of  the  Commission  the  review  by  the  Court 
shall  be  limited  to  questions  of  law,  including  consti¬ 
tutional  questions ;  and  the  findings  of  fact  by  Sie  Com¬ 
mission  shall  be  conclusive  unless  it  shall  appear  that 
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such  findings  of  the  Commission  are  unreasonable,  ar¬ 
bitrary  or  capricious/’ 

Since  the  right  of  appeal  from  an  order  of  the  Commis¬ 
sion  is  purely  statutory,  the  scope  of  such  an  appeal  is  de¬ 
pendent  entirely  upon  the  wording  and  intent  of  the  statute. 
TJ.  S.  V.  Public  Utility  Commission,  80  U.  S.  App.  D.  C.  227, 
151  F.  (2d)  609.  The  Appellee  contends  that  the  word  **un- 
reasonable”,  appearing  in  the  disjunctive  context  with  the 
words  arbitrary,  or  capricious”  imposes  the  test  of  rea¬ 
sonableness  in  addition  to  the  test  of  arbitrariness  or  ca¬ 
priciousness.  In  order  to  fairly  present  this  issue  the  Ap¬ 
pellee  has  thoroughly  reviewed  the  legislative  history,  an 
analysis  of  which  is  annexed  hereto  as  part  of  the  Adden¬ 
dum.  For  the  sake  of  brevity  we  shall  not  quote  at  length 
from  his  history  in  the  brief  but  shall  freely  make  refer¬ 
ence  thereto. 

Prior  to  the  enactment  in  1935  of  Section  43-706  (Para¬ 
graph  66),  a  review  of  an  order  of  the  Commission  involved 
a  de  novo  proceeding.  One  of  the  objectives  of  the  amend¬ 
ment  of  1935  was  to  narrow  the  scope  of 'review  of  such 
orders.  However,  as  is  indicated  by  Ihe  legislative  history, 
the  extent  to  which  the  review  would  be  limited  was  a  bone 
of  contention  between  the  utility  companies  and  the  Commis¬ 
sion  for  more  than  five  years.  The  Court  will  observe  from 
the  legislative  history  that  in  the  various  bills  introduced 
in  the  Chambers  of  Congress  prior  to  1935,  the  Commission 
sought  to  severely  limit  the  review  of  its  orders  solely  to 
questions  of  law  and  to  make  its  findings  of  fact  conclusive. 
On  the  other  hand,  the  utilities  sought  a  form  of  review 
which  would  give  tibe  Courts  the  power  to  weigh  the  facts 
(see  pp.  2-7  of  the  Add.).  As  a  result  of  the  irreconcilable 
views  of  the  regulator  and  regulated  no  action  was  taken 
on  the  proposed  legislation  at  such  times  and  the  matter  lay 
dormant  until  1935. 

At  that  time  H.  K.  3462  was  introduced  in  the  House  and 
provided  that  “the  findings  of  fact  by  the  Commission,  if 
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supported  by  substantial  evidence,  shall  be  conclusive  un¬ 
less  it  shall  appear  that  such  findings  of  the  Commission  are 
arbitrary  or  capricious.”  The  representatives  of  the  utili¬ 
ties  suggested  at  that  time  that  the  word  ‘‘unreasonable” 
be  inserted  before  the  words  “arbitrary  or  capricious.” 
(see  p.  8  of  the  Add.).  The  battle  before  the  Committee  of 
the  House  was  over  the  use  of  the  word  “unreasonable.” 
The  Commission  people  strenuously  objected  to  its  inser¬ 
tion  on  the  grounds  that  it  required  a  review  on  the  weight 
of  the  evidence  (p.  9  and  12).  The  representatives  of  the 
utility  companies,  on  the  other  hand,  urged  that  the  word 
“unreasonable”  was  necessary  in  order  to  assure  the  utility 
of  a  full  opportunity  for  a  Court  review  (see  pages  9  and 
11-12). 

The  then  Chairman  of  the  Public  Utility  Committee  of  the 
Bar  Association  of  the  District  of  Columbia  appeared  in 
support  of  the  proposed  legislation,  which,  as  indicated 
above,  contained  the  substantial  evidence  standard,  and 
urged  that  the  legislation  in  its  then  proposed  form  should 
be  accepted.  He  cited  the  case  of  Federal  Radio  Commission 
V.  Nelson  Brothers,  289  U.  S.  266,  77  L.  ed.  1166,  which  con¬ 
strued  identical  statutory  language  (pp.  13-15).  However, 
despite  this  clear-cut  statement  of  the  nature  of  the  review 
provided  for  by  the  pending  legislation,  the  representatives 
of  the  utilities  did  not  recede  from  their  position  that  the 
substantial  evidence  should  be  eliminated  and  the  word  “un¬ 
reasonable”  inserted.  The  House  Committee  of  the  Dis¬ 
trict  of  Columbia  approved  the  bill  in  its  proposed  form  and 
submitted  it  to  the  House  for  consideration  (pp.  15-16  or 
the  Add.). 

In  debate  on  the  floor  of  the  House  Mr.  Smith  of  'Virginia 
opposed  the  bill  on  the  grounds  that  it  precluded  a  review 
of  the  facts  (Add.  pp.  16-17).  In  the  ensuing  colloquy  be¬ 
tween  Mr.  Smith  and  Mr.  Carpenter,  the  sub-Committee 
Chairman  who  was  in  charge  of  the  bill  on  the  floor  of  the 
House,  the  latter  stated  that  the  insertion  of  the  word  “un¬ 
reasonable”  would  open  up  a  review  of  the  facts  on  appeal 
to  the  District  Court  (Add.  pp.  17-18).  On  this  state  of  the 
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record  the  House  passed  the  bill  without  adding  the  word 
“unreasonable/^ 

In  the  Senate,  however,  H.  E.  3462  was  amended  to  read 
as  it  is  in  its  present  form  (Add.  pp.  20-21).  The  battle  over 
the  matter  of  the  scope  of  review,  however,  was  fought  right 
down  to  the  end.  In  the  Senate  Mr.  LaFollette  of  Wiscon¬ 
sin  opposed  the  adoption  of  the  amendment  on  the  grounds 
that  it  would  weaken  the  position  of  the  Commission.  How¬ 
ever,  in  view  of  the  fact  that  the  close  of  the  Session  was  at 
hand  and  that  Mr.  La  FoUette  thought  that  the  bill,  even 
as  amended  by  the  Senate  Committee,  was  an  improvement 
over  the  existing  law,  he  did  not  press  his  objection.  Never¬ 
theless,  on  objection  by  Senator  King  the  bill  was  passed 
over  at  that  time  (Add.  p.  21).  It  appears  that  as  a  result 
of  a  conference  between  Senators  King  and  La  FoUette 
unanimous  consent  was  requested  and  received  to  return  to 
consideration  of  the  bill,  whereupon  it  was  passed  by  the 
Senate.  Mr.  La  FoUette  reiterated  his  view  that  the  biU 
weakened  the  position  of  the  Commission  but  that  since 
the  biU  was  an  improvement  in  other  respects  over  existing 
law,  he  would  withdraw  his  objection  so  that  it  could  be 
passed  at  that  Session  (Add.  p.  22).  Upon  being  returned  to 
the  House  the  amendments  made  by  the  Senate  were  agreed 
to  (Add.  24). 

Despite  this  enlightening  legislative  history  it  is  signifi¬ 
cant  that  Counsel  for  the  Commission  has  not  referred  to 
this  material  in  his  brief.  His  reluctance  clearly  shows  that 
the  Commission  was  of  the  view  that  the  insertion  of  the 
word  “unreasonable’’  would  give  the  reviewing  Court 
greater  jurisdiction  to  review  the  finding  of  facts  than 
would  the  substantial  evidence  standard.  In  the  face  of  this 
position  of  record  of  the  Commission,  Counsel  has  sought 
to  avoid  the  issue  and  confuse  the  matter  by  referring  to 
a  host  of  cases  arising  under  dissimilar  statutes  with  differ¬ 
ent  legislative  histories.  An  example  of  this  is  Counsel’s 
reference  to  F,  R.  C,  v.  Nelson  Brothers,  supra.  As  indi¬ 
cated  in  the  discussion  above,  this  case  arose  xmder  the  Fed- 
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eral  Radio  Commission  Act  which  provides  “that  findings 
of  fact  by  the  Commission,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive  unless  it  shall  clearly  appear  that 
the  findings  of  the  Commission  are  arbitrary  or  capri¬ 
cious.’’  (July  1, 1930, 46  Stat.  at  L.  844,  ch.  788,  47  U.  S.  C. 
96 ;  The  review  provision  presently  applicable  to  orders  of 
the  Federal  Communications  Commission  is  to  the  same 
effect.  June  19, 1934,  48  Stat.  at  L.  1094,  47  U.  S.  C.  402.) 
The  review  provision  in  Section  19  of  the  Natural  Gas 
Act,  supra,  is  the  same  as  that  tmder  the  Federal  Radio 
Commission  Act,  This  must  be  kept  in  mind  in  appraising 
the  remarks  of  the  Court  in  the  Hope  Natural  and  Natural 
Gas  cases,  supra,  arising  under  the  former  statute. 

The  Commission  has  further  sought  to  limit  the  scope  of 
review  by  contending  that  the  Appellee  is  in  agreement  with 
the  findings  of  fact  by  the  Commission.  In  support  of  this 
contention,  remarks  of  the  Appellee  made  in  the  Court  be¬ 
low,  have  been  cited  (Commission  brief,  p.  7).  A  reference 
to  the  context  in  which  the  remarks  were  made,  to  the  en¬ 
tire  argument  of  the  Appellee  before  the  District  Court  and 
to  his  Petition  for  Reconsideration  and  Complaint  on  Ap¬ 
peal,  will  clearly  show  the  impropriety  of  the  Commission’s 
characterization  of  the  position  of  the  Appellee.  The  argu¬ 
ment  in  support  of  the  Petition  for  Reconsideration  dis¬ 
closes  that  the  Appellee  is  not  in  agreement  with  the  Com¬ 
mission’s  finding  of  fact  with  respect  to  whether  there  was 
any  unrecovered  investment  in  West  Plant  and  with  respect 
to  the  status  of  East  Plant  (App.  137-138, 141).  In  his  Com¬ 
plaint  on  Appeal,  he  challenged  the  reasonableness  of  the 
Conunission’s  findings  of  fact  (App.  2).  The  Commission 
has  quoted  the  the  Appellee  out  of  context  (App.  23).  The 
limited  purpose  and  nature  of  the  Appellee’s  remark  there 
is  clear  from  a  reading  of  this  reference  to  the  panted 
record.  The  same  thing  is  true  with  respect  to  the  remark 
at  page  57  of  the  Appendix,  which  followed  close  on  the 
heels  of  a  reference  to  Section  43-706  (App.  56-57).  A  more 
reasonable  construction  of  Appellee’s  remarks  and  one  con- 
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sistent  with  his  contentioiis  and  arguments,  is  that  even  as¬ 
suming  the  correctness  of  the  Commission's  findings  of  fact, 
the  Commission  had  committed  reversible  errors  of  law. 
There  was  no  concession  by  the  Appellee  as  to  the  correct¬ 
ness  of  the  findings  of  fact  by  the  Commission. 

The  silence  of  the  brief  of  the  Company  with  respect  to 
the  scope  of  review  is  similarly  significant  In  view  of  the 
opposition  of  the  utilities  to  the  proposed  legislation  before 
the  House  containing  the  substantial  evidence  test  and  the 
insistence  of  the  utilities  'on  the  insertion  of  the  word  un¬ 
reasonable”,  the  silence  of  the  Company  on  this  point  at 
this  time  is  understandable. 

It  is,  therefore,  respectfully  submitted  that  under  Section 
43-706  of  the  District  Code  the  jurisdiction  of  this  Court  ex¬ 
tends  to  a  review  of  the  facts  to  determine  whether  the  Com¬ 
mission  ^s  findings  of  fact  are  unreasonable.  The  specific 
statutory  language  involved  in  this  section  was  designed  to 
create,  as  indicated  by  the  legislative  history,  a  review 
broader  than  and  different  from  the  substantial  evidence 
standard  or  the  test  of  arbitrary  or  capricious.  While  the 
construction  of  the  review  provisions  of  Section  43-706  is 
an  issue  of  first  impression,  this  Court  as  matter  of  practice 
has  exercised  its  jurisdiction  to  review  findings  of  fact  by 
the  Commission  in  utility  cases  coming  before  it  under  this 
statute.  In  its  Opinions  in  Potomac  Electric  Power  Co.  v. 
PUC,  supray  and  TJ.  8.  v.  PUC,  81 U.  S.  App.  D.  C.  237, 158 
F.  (2d)  533  (Cert,  denied  in  both  cases,  331  IT.  S.  816,  91 L. 
ed.  18^  and  1835),  this  Court  made  a  thorough  analysis  of 
the  facts  in  issue.  The  same  review  was  applied  in  an  earlier 
case  affecting  the  Company,  Washington  Gas  Light  Com¬ 
pany  V.  Byrnes,  78  U.  S.  App.  D.  C.  107,  137  F.  (2d)  547, 
aff ’i  sub.  nom.  Vinson  v.  Washington  Gas  Light  Co.,  321 
IT.  S.  489,  88  L.  ed.  883.  The  detailed  treatment  of  factual 
matters  given  by  the  Supreme  Court  in  the  Hope  Nature^ 
and  Natural  Gas  cases,  supra,  is  also  worthy  of  notice,  par¬ 
ticularly  in  view  of  the  more  limited  nature  of  the  review 
■provisions  of  the  Natural  Gas  Act,  supra. 
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CONCLUSION:  THE  COMMISSION’S  ORDER  IS  UN¬ 
JUST,  UNREASONABLE  AND  DISCRIMINATORY 
IN  VIOLATION  OF  SECTION  43-301  OF  THE  CODE 
OF  THE  DISTRICT  OF  COLUMBIA. 

As  stated  by  Mr.  Justice  Brandeis  in  his  dissent  in  Mis¬ 
souri  ex  rel  S,  W,  Bell  Telephone  Co.  v.  Public  Service  Com¬ 
mission,  supra,  relied  on  by  Appellants,  the  reasonableness 
of  a  rate  is  based  upon  the  relationship  between  the  rate 
base,  the  operating  revenues,  and  the  operating  expenses 
and  charges.  In  the  foregoing  portions  of  our  brief  we  have 
contended  that  the  Commission’s  Order  is  based  on  errors 
in  each  of  these  essential  matters.  We  have  shown  that  the 
rate  base  is  inflated  by  the  inclusion  therein  of  approxi¬ 
mately  $1,700,000  for  abandoned  property  and  approxi¬ 
mately  $2,700,000  for  conversion  costs.  With  respect  to  the 
revenues  to  be  derived  from  the  rate,  we  have  shown  that 
the  Commission  failed  to  make  a  requisite  finding  as  to  what 
revenues  would  be  generated  by  the  rates  and  further  failed 
to  take  into  account  the  uncontrovertei  evidence  in  the  rec¬ 
ord  which  indicated  that  the  foreseeable  feature  revenues 
arising  from  the  expected  expansion  of  sales,  particularly 
in  the  space  heating  field,  rendered  unnecessary  any  in¬ 
crease  in  rates.  Moreover,  we  have  also  shown  that  the  op¬ 
erating  expenses  were  grossly  overstated  as  a  result  of  the 
improper  inclusion  therein  of  approximately  $500,000  per 
year  for  amortization  of  abandoned  property  and  for  accel¬ 
erated  depreciation  of  property  scheduled  to  be  abandoned 
in  the  near  future.  It  was  also  demonstrated  that  the  op¬ 
erating  expenses  of  the  utility  phase  of  the  Company’s  busi¬ 
ness  included  approximately  $700,000  of  expenses  properly 
chargeable  to  its  non-utility  operations.  It  is  dear  that  these 
errors,  singly  and  in  the  aggregate,  make  the  rates  ordered 
effective  by  the  Commission  unreasonable  and  unjust. 

Aside  from  the  errors  which  go  into  the  mathematical  cal¬ 
culation  of  the  return  the  utility  would  be  permitted  to 
earn  under  the  new  rates,  we  have  also  demonstrated  that 
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the  order  of  the  Commission  is  invalid  for  procednral  rea¬ 
sons.  Since  the  application  of  the  Company  was  not  snp- 
ported  by  a  proposed  schedule  of  rates,  the  proceedings 
were  without  warrant  or  authority  in  the  statute.  In  the 
absence  of  jurisdiction  to  entertain  the  proceedings,  the 
Commission’s  order  is  void.  It  has  also  been  demonstrated 
that  the  rates  were  unlawful  because  they  were  retroactively 
applied  and  that  the  rates  are  also  discriminatory  in  their 
effect  upon  the  various  classes  of  consumers.  In  the  face 
of  these  errors,  the  rates  ordered  effective  by  the  Commis¬ 
sion  clearly  did  not  meet  the  requirement  that  they  be  rea¬ 
sonable,  just  and  non-discriminatory. 

In  view  of  these  errors,  singly  and  in  their  aggregate 
effect,  it  is  respectfully  submitted  that  the  order  of  the 
District  Court  vacating  the  order  of  the  Commission  should 
be  affirmed. 

BespectfujQy  submitted, 


Of  Counsel: 

Bobebts  &  MoInkis, 
DeSales  Building, 
Washington,  D.  C. 


TTTgrtnRTyr  P.  Leeman, 

416  5th  Street,  N.  W. 

WiiiLiAif  A.  Bobebts, 
Fbanois  J.  Oetman,  • 
Jebome  M.  Ajlfeb, 

Irene  Kennedy, 

DeSales  Building, 
Washington,  D.  C., 
Attorneys  for  AppeMee 
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ADDENDUM. 

D.  C.  Code  (1940)  Section  43-112: 

‘‘The  term  ‘gas  plant*  when  nsed  in  chapters  1-10 
of  this  title  inclndes  all  bnildin^,  easements, '  real  es¬ 
tate,  mains,  pipes,  condpits,  service  pipes,  services,  pipe 
galleries,  meters,  boilers,  water-gas  sets,  retorts, 
tnres,  condensers,  scrubbers,  papers,  holders,  mate¬ 
rials,  apparatus,  ]^rsonal  property,  and  franchises  and 
property  of  every  kind  us^  in  the  conduct  of  the  busi¬ 
ness  operated,  owned,  controlled  use  or  to  be  used  for 
or  in  connection  with  or  to  facilitate  the  manufacture, 
distribution,  sale,  or  furnishing  of  gas  (natural  or  n^- 
ufactured)  for  light,  heat,  or  power.** 

D.  C.  Code  (1940)  Section  43-328:  .  /  V  ■ 

“Copies  of  all  new  schedules  shall  be  filed  as  herein^ 
l^fore  provided,  in  every  station  and  office  of  such  pub^ 
lie  utihty  where  payments  are  made  by  consumers  or 
users  ten  days  prior  to  the  time  the  same  are  to  take 
effect,  unless  the  commission  shall  prescribe  a  less 
time.**  ‘  ^  ^  • '  •'  i 

D.  C.  Code  (1940)  Section  43401:  . 

“First,  unless  the  Commission  shall  otherwise  order, 
it  shall  be  unlawful  for  any  public  utility  within  the 
District  of  Columbia  to  demand,  collect,  or  receive  a 
greater  compensation  for  any  service  than  the  diarge 
fixed  on  the  lowest  schedule  of  rates  for  the  same  serv¬ 
ice  under  the  law  in  force  on  March  4,  1913 ;  s^nd, 
every  public  utility  in  the  District  of  Columbia  shall, 
within  thirty  days  after  March  4, 1913>  file  in  the  <^ce 
of  the  commission  copies  of  all  i^edules  of  rates  and 
charges,  including  joint  rates,  in  force  on  Mardh  4 
1913;  ti^d,  any  public  utility  desiring  to  advance  or 
discontinue  any  such  rate  or  rates  may  make  appHca- 
tion  to  the  commission  in  writing,  stating  the  advance 
in  or  discontinuance  of  tiie  rate  or  rates  derired,  giv¬ 
ing  the  reasons 'for  such  advance  or  discontinuance; 
fourth,  upon  receiving  such  application  the  commission 
shall  a  time  and  place  for  hearing,  and  ^ve  sudi 
notice  to  interested  parties  as  shall  be  proper  and  rea- 
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sonable;  if,  after  such  hearing  and  investigation,  the 
commission  sh^l  find  that  the  change  or  discontinu¬ 
ance  applied  for  is  reasonable,  fair,  and  just,  it  shall 
grant  the  application,  either  in  whole  or  in  part;  fifth, 
any  public  utility  being  dissatisfied  with  any  order  of 
the  commission  made  under  the  provisions  of  this  sec¬ 
tion  may  commence  a  proceeding  against  it  in  the  Dis¬ 
trict  Court  of  the  United  States  for  the  District  of 
Columbia  in  the  manner  as  is  in  chapters  1-10  of  this 
title  provided,  which  action  shall  be  tried  and  deter¬ 
mined  in  the  same  manner  as  is  in  chapters  1-10  of  this 
title  provided.’’ 

Analysis  of  Legisltive  History  of  Section  43-706. 

Section  43-706  is  a  product  of  long  travaiL  It  was  first 
conceived  about  1929  and  incorporated  by  the  Public  Util¬ 
ities  Commission  in  an  urgent  piece  of  proposed  legislation 
to  authorize  the  merger  of  street '  railway  corporations 
operating  in  the  District  of  Columbia  (S.  J.  Ees.  105),  from 
which  it  was  severed  as  not  being  germane  to  the  principal 
subject  matter  of  the  legislation.  In  this  bill,  the  form  of 
the  section  was  as  follows : 

“In  any  such  action  or  proceeding  the  findings  of  the 
commission  as  to  the  facts  upon  which  such  order  or 
decision  is  based  shall  be  conclusive,  if  such  findings 
are  supported  by  testimony  and  if  such  order  or  deci¬ 
sion  is  not  confiscatory.” 

/ 

The  substitute  language  suggested  by  the  Public  Utilities 
at  the  hearing  on  S.  J.  Bes.  105  was : 

“The  order  or  decision  shall  not  be  vacated  or  set 
aside,  eitiier  in  whole  or  in  part,  except  for  errors  of 
law,  unless  the  court  is  satisfied  that  the  finding  of  the 
commission  is  contrary  to  the  manifest  weight  of  the 
evidence  or  violates  constitutional  rights.” 

Commenting  on  this  language,  the  legal  spokesman  for 
the  Utilities,  Mr.  Dozier  A.  DeVane,  said: 

“The  controverted  words  are  these:  ‘Is  contraiy  to 
the  manifest  weight  of  the  evidence’.  In  o&er  words, 
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the  conrt  there  would  have  the  right  to  review  an  order 
of  the  commission  on  the  grounds  of  its  reasonable¬ 
ness,  even  where  the  order  did  not  involve  a  constitu¬ 
tional  question.  Of  course,  you  understand  there  *  are 
a  great  many  cases  decided  by  Ibe  conunission  where 
constitutional  questions  are  not  involved.’’  ,  -  ; 

4. 

The  members  of  this  conunittee  agreed,  before  dropping 
the  subject  section  from  the  Bill,  that  the  word  **  evidence’! 
should  be  substituted  in  the  provision  for  the  word,  “testi¬ 
mony”  as  giving  the  section  a  broader  meaning,  "and  m- 
cluding  exhibits  and  written  evidence  in  addition  to  oral 
testimony.  ,  . 

Three  weeks  after  the  above  provision  -^s  deleted  ^ni 
S.  J.  Bes.  105,  there  was  introduced  at  the  request  of  the 
Public  Utilities  Conunission  Senate  Bill  3558  which  incor¬ 
porated  the  following  language:' 

“In  any  such  action  or  proceeding  the  findings  of  the 
commission  as  to  the  facts  upon  which  such  order  or 
decision  is  based  shall  be  conclusive,  if  such  findings 
are  supported  by  evidence  and  if  such  order,  or  ded- 
sion  is  not  confi^tory.”  ' 

■'  i  .•  .i-  ^  ^ 

A  hearing  was  held  on  this  Bill  on  February  18, 1930  be¬ 
fore  the  Conunittee  on  the  District  of  Columbia'  of  the 
United  States  Senate,  which  printed  the  testimony  in  fuU. 

On  this  occasion,  Mr.  Hartman,  the  legal  member  of  the 
Public  Utilities  Conunission,  described  the  Bill  as  follows: 

“The  bill  merely  provides  that  on  appeal  from  a  de¬ 
cision  of  the  Public  Utilities  Conunission  except  in 
cases  involving  a  constitutional  question,  the  oourt 
shall  not  have  the  right  to  review  a  question  of  fact  or 
to  substitute  its  judgment  for  that  of  the  conunission. 

“The  old  section  6fi  of  the  public  utilities  act  with 
respect  to  injunctions  is  left  out  in  the  process  of  the 
amendment  The  principal  effect  is  tiiat  a  valuation 
case  could  not  be  reviewed  by  the  court  until  it  had 
reached  the  stage  where  confi^tion  cotdd  be  alkged. 
That  is  one  point  of  disagreement  between  the  conunis- 
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sion  and  the  carriers,  and  the  other  is  with  respect  to 
the  review  of  a  question  of  fact”  (Page  2) 

It  was  at  this  hearing  that  Senator  Glass  proposed  the 
insertion  of  the  word  “the”  in  the  above  provision  so  as 
to  permit  the  Court  to  consider  or  wei^  “the  evidence” 
of  the  case  rather  than  be  limited  by  a  mere  scintilla  of  evi¬ 
dence  on  each  finding  of  fact  (Page  15).  It  was  at  this 
point,  also,  that  the  word  “unreasonable”  was  first  pro¬ 
posed  by  the  Public  Utilities  for  inclusion  in  the  BilL 
(Page  17). 

The  sense  of  the  evolution  of  Paragraph  43-706  is  clearly 
illustrated  by  reference  to  the  exchange  between  the  com¬ 
mittee  and  attorneys  for  the  utilities  and  the  Commission 
on  pages  32-34  inclusive  of  the  above  hearings,  to  wit  : 

“Senatoe  Glass.  Is  there  anybody  from  the  utility 
commission  objecting  to  the  proposed  amendment,  the 
amendment  suggested  by  Mr.  Hoover? 

“Mb.  Habtscan.  We  would  prefer  to  have  tihe  exist¬ 
ing  law  to  the  proposed  amendment. 

“Sbnatob  Glass.  Well,  I  thou^t  we  had  gotten  you 
people  together. 

“Senatob  E^ean.  Have  you  got  any  objection  to 
page  2,  line  13,  being  changed  to  read  *by  the  evidence’? 

“Mb.  Habtman.  Yes;  the  word  ‘the’,  if  substituted 
in  there,  would  destroy  the  whole  effect  of  the  amend¬ 
ment,  because  it  would  give  the  court  the  power  to  re¬ 
view  the  findings  of  fact,  which  is  just  what  we  are  try¬ 
ing  to  avoid.  The  word  ‘the’  was  very  purposely  left 
out. 

“Senatob  Glass.  Do  you  mean  to  say  the  most  in¬ 
consequential  evidence  s^U  be  used  as  a  basis  for  the 
action  of  the  court? 

“Mjeu  Habtmak.  I  do  not.  The  courts  have  unani¬ 
mously  held,  as  counsel  very  well  knows,  that  there 
must  be  under  the  existing  wording  here  proposed,  sub¬ 
stantial  evidence  to  support  the  findings.  There  are 
any  number  of  decisions  on  that  point. 

“Senatoe  Glass.  Why  not  make  it  clear  by  putting 
the  word  ‘the’  in  there? 
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<<Mb.  Habtman.  I  have  no  objection. to  pnttii^  the 
word  ‘substantial^  in  there.-  The  word«‘the?  carries  an 
entirely  different  meaning.  ..  i  ■  '  -  , 

“  Senator  Blbasb.  .  There  is  a  difference  in  ‘substan¬ 
tial’ too.  ’  '  -  I  f  .  >  u  * 

“Senator  Kean.  '  "What  about  the  word‘wd^t’t  - 
“Mr.  Hartman.  I  ol^'ect  to  the  word  ‘we^it?,  b^ 
cause  that  is  giving  the  court  power  to  review  tiib  evi¬ 
dence.  '<  . 

“Senator  Kean.  Sure.  ' 

“Mr.  Hartman.  That  was  the  whole  purpose  (ff  tins 
amendment,  to  avoid  giv^  the  court  tite  power  to  re¬ 
view  the  evidence.  iSe  issue  is  very  fairly  drawn  on 
that  point,  with  the  commisdon  on  one:  side  and  the 
utilities  on  the  other,  and  every  substitute  they  liave 
suggested  gives  to  the  court  the  power  to  review  the  - 
evidence  a^  substitute  its  judgment  for  that  of  the 
commission.  •  r. 

“Senator  Glass.  Before  we'get  away  ftom  par^ 
graph  64,  what  is  the  use  or  the  sense  in  the  tommis- 
sion  submitting  any  evidence  at  all  to  the  court  if  tbe  ^ 
court  is  not  empowered  to  consider  the  evidencet  Why  ^ 
not  just  have  it  read  ‘sudi  findings  shall  be  condusive, 
if  such  order  or  decision  is  not  confiscatory ’t  '^What  is 
the  use  of  submitting  any  evidencet  ;  •  *  ‘ '  N 
“Mr.  Hartman.  To  avoid  aAitrary'totibh' by  toe 
commission.  Senator  Glaiss. 

“Senator  Glass.  .  'Whatt 

“Mr.  Hartbian.  'To  av<nd  arbitrary  action  by  the 
■commission.-  '  ,•  ' 

“  Senatc®  Glass.  '  Well,  but  if  toe  action  of  the 'Com-, 
mission  is  arbitrary  and  toe  court  is  notiuitoorized  to 
review  it,  what  difference  does  it  maket 
“Mr.  Hartman.  The  court  m  authorize' toL see 
whether  there  was  evidence  to  support  the^ool^mis- 
:sion’s  findii^,  by  the  proposed  amendment.  -  - 

“Senator  Glass.'  You  see^  the  eridmice'mght  be 
utterly  incemsequentiaL  *  You  don^  let  'i^^toM  re¬ 
view  the  evidence  at  aH.  7  •  '  7  ' 

'  “Mr.  Hartman.  ^1  think  it  was  counsel  for  the  car- ; 
rier  said  that,  and  it  was  I  who  dire<^  denied  i^  and 
said  there  were  any  number  of  decisions  holding  under 
this  exact  language  that  toeto  must  be  substantial  evi¬ 
dence  to  support  toe  findings. 
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‘‘Senator  Robsion.  Well,  if  that  is  true,  why  not 
put  it  in  the  law?  I  was  jnst  going  to  inquire  awhile 
ago,  even  under  that  language  if  the  courts  would  not 
hold  they  had  the  right  to  review  it  and  take  hold  of 
it  and  decide  it  on  the  weight  of  the  evidence. 

“Mr.  Haktman.  I  get  your  point.  I  think  the  court 
would  hold  that,  whe^er  that  particular  clause  was  in 
the  law  or  not. 

“Senator  Robsion.  Then,  can  there  be  any  real  ob¬ 
jection  to  putting  the  word  ‘the*  in  there,  which,  as 
Senator  Glass  very  well  said,  gives  the  court  the  right 
to  pass  upon  all  the  evidence,  or  the  weight  of  the  evi¬ 
dence. 

“Mr.  Hartman.  I  think  it  would  he  a  waste  of  time 
for  Congress  to  pass  an  amendment  with  the  word  ‘the* 
in  there,  because  that  wouldn*t  change  the  law  one  iota 
with  resi)ect  to  the  question  of  review  of  facts. 

“Senator  Robsion.  If  we  have  the  time  to  waste, 
what  is  the  objection  there? 

“Mb.‘Habtman.  Only  this,  that  you  have  now,  a  law 
which  you  know  the  meaning  of.  "With  a  mutilat^  law 
which  no  one  has  studied,  mutilated  amendment,  you 
do  not  know  what  you  are  getting  into. 

‘  ‘  Senator  Robsion.  I  thmk  the  amendments  are  cur¬ 
ative.  It  is  mutilated  as  it  stands  now,  I  believe. 

“Mr.  Hartman.^  I  don*t  think  so.  It  has  had  con¬ 
siderable  study  and  all  of  the  language,  including  the 
omission  of  the  word  ‘the*  has  been  very  carefxdly 
studied  to  see  what  the  effect  of  it  would  be. 

“Senator  BleIase.  Let  me  ask  ;^u  this  question. 
"With  the  word  ‘the*  out,  the  hill  as  it  now  stands,  the 
commission  probably  would  have  witnesses  before 
them  that  they  believed,  and  that  testimony  would  he 
satisfactory  to  them.  It  might  go  to  the  court  and  the 
court  might  know  something  about  those  witnesses  that 
the  commission  does  not  know.  Is  the  court  bound  by 
the  commission  just  because  it  has  evidence? 

“Mr,  Hakcman.  If  there  is  sul^tenlial  evidence  the 
court  would  be  bound  by  the  decision  of  the  commis¬ 
sion  if  the  amendments  proposed  by  the  comnussion 
were  passed. 

“Senator  Bmasb.  That  is  the  trouble,  you  don’t  ex¬ 
press  that  in  your  biD.  .  >  . 
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Senator  Glass.  According  to  yoi^  langnage,  the 
court  would  be  bound  whether  the  evidence  wm  sub¬ 
stantial  or  unsnbstantiaL'’  '  .r "  ' 

-  .  ■  ♦  • 

"With  respect  to  the  meaning  of  the. word  ‘‘unreason¬ 
able”,  Commissioner  Hartman,  at  page  64  of  the  hearing 
print,  stated  as  follows: 

“With  respect  to  Maryland,  which  was  the  other 
State  referred  to  by  Mr.  Bowen,  when  he  could  see  no 
reason  why  this  jurisdiction  should  be  different  from 
that  on  each  side  of  it,  the  law  provides  ‘that  when 
rates,  tolls,  charges,  schedules,  and  so  forth  are  ffced, 
the  action  will  be  reviewable  if  it  is  imlawful,  but  that 
when  any  regulation,  practice,  act  or  service  is  fixed — 
not  rates — ^it  shall  be  reviewable  if  it  is  imreasonable.’ 

“So,  with  resp^  to  the  most  important  factors  in 
Marylwd  the  a<^on  of  the  commission  can  only  be  re¬ 
viewed  on  a  question  of  law  and  not  on  a  question  of 
fact”  .  '  ■  V  .  f 


In  concluding  discussion  of  the  hearing  ,  of  February  18, 
1930  on  Senate  Bill  3558,  it  should  be  mentioned  that  the 
report  on  ffiis  Bill,  Senate  Beport  759  of  71st  Congress, 
dated  May  28,  1930,  proposed  amendihent  of.  the  bill  to 
insert  the  word  “the”  before  ^  word“e^dence”  in  the 
above  provision,  with  the  following  statement:,.  ^  ^ 

«This  amendment  is  necessary  to  insure' the' people 
and  the  public  utility  corporations  in  their  rig^t  to  a 
review  by  the  local  courts  of  findings  by  the  ^  Public 

Utilities  Commismon.”.  :  . 

...  \ 

_  ’  -•  '  ■’  ’r.  I  '  .it"! 

This  proposed  amendment  w^  fmacceptable  to 
lie  Utilities  Commission,  as  permitting  too.  broad  a  review 
of  the  testimony  and  evidence  of  a  proceeding,  and  the  hoi 
'^s  therefore  allowed  to  die  without  further  actiOnI  ^  K  • 

■  “When  this  matter ‘was  ripened  by' introduction  in  the' 
House  of  Bepresentaitives  of  .H.  B.  3462, 'healings jweie 
held  on  Februa^  8th,  12th  and  14tlir  of  1935. .  By  this  time,' 
and  benefiting  from' the  experiences  of  the  twO  p^^ 
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hearings  on  the  snbject,  Section  43-706  had  changed  in 
form  to  the  following: 

“In  the  determination  of  any  appeal  from  an  order 
or  decision  of  the  Commission  the  review  by  tiie  court 
shall  be  limited  to  questions  of  law,  inclumng  consti¬ 
tutional  questions;  and  the  findings  of  fact  by  the 
Commission,  if  supported  by  substantial  evidence, 
shall  be  conclusive  unless  it  shall  appear  that  such 
finding  of  the  Commission  are  arbitrary  or 
capricious.*’ 

Early  in  the  first  day  of  the  hearing,  reported  at  page 
14,  the  old  Senate  bill  was  mentioned  and  Mr.  Van  Orsdel, 
representing  the  telephone  company,  said: 

“It  was  suggested  by  the  Utilities  at  that  time  to 
add  the  words  ‘if  supported  by  the  evidence*.” 

The  following  colloquy  resulted: 

“Mr.  Cabpbntbe**  (Sub-Committee  Chairman)  “I 
understood  that  broke  up  the  bill 

“Mr.  Van  Obsdijl.  That  is  ri^t. 

“Mb.  Eobbbts.”  (Peoples  Counsel)  “Very  obvi¬ 
ously,  of  course,  to  say  ‘tiie  evidence*,  the  entire 
record  is  open  to  review,  and  the  entire  purpose  of  the 
bill  disappears. 

“Mr.  Van  Obsdel.  That  was  the  objection,  of 
course.  We  do  not  have  anything  to  hide  there.  This 
said,  ‘supported  by  substantial  evidence.*  That  raises 
a  question  of  fact  right  there  by  ‘substantial  evidence.* 

“Mb.  Carpenter.  Is  not  this  the  most  important  sec¬ 
tion  of  the  whole  bill?  ^  . 

“Mr.  Van  ObsdbIu  This,  and  69-A  are  the  gist  of  the 
whole  thing.’  These  other  things  have  been  pretty  well 
worked  out.” 

On  the  same  page,  Mr.  Van  Orsdel  suggested  that  the 
word  “unreasonable**  be  inserted  in  the  provision  (whidi 
is  referred  to  as  paragra^di  66  in  the  amendatory  act  as 
well  as  the  present  form  of  the  Public  Utilities  Act)  pre¬ 
ceding  the  words  “arbitrary  or  capricious”.  At  page  34, 
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Mr.  Bowen,  Counsel  for  the  Potomac  Ekctrio  Power  ^mr 
pany,  quoted  from  the  Pnl^e  Utility  statntes  of  Kansas, 
Maryland  and  Pennsylvania,  all  of  winch  involve  of 
the  word  “unreasonable’’,  and  commented:  .  "  Vf 

“So  that  goes  to  show  that  Mr.  Van  Orsdel’s  i sug¬ 
gestion  is  correct,  that  the  word  ‘unreasonabte’  jpre- 
ceding  the  words  ‘arbitrary  or  capridous’  should  go 
into  it,  if  we  are  going  to  have  the  full  op^rtumty  for 
a  court  review  such  as  is  generalty.  given  by.  the 

States.  ”  '  '•  '  ^ ' 

'' 

When  the  question  of  inserting  the  word .  “unreason¬ 
able”  was  again  raised,  it  is  reported  as  foflows 
(Page  45):  ‘ . 

“Mr.’  CABPBirTBR.  Is  there  any  dispute  ss  to  ‘un¬ 
reasonable’?  '  .  '  ^ 

“Mr.  SuLMVAN.  Verymudi. 

“Mr.  Caepbittbr.  At  the  bottom  of  pa^  5.  .f  ' 

^  “Mr.  Bobbsts.  ‘Unreasonable,  arbitrary,  and  capri¬ 
cious.’  ‘Unreasonable’  so  used  has  A  very  .decided 
meaning  to  which  I  object  . 

“Mr.  Caepbittbb.  It  has  a  veiy^dedd^  inteipreta- 
tion.  ^  ... 

“Mr.  Bobebi&'  The  utility  counsel  by  the  pressed 
amendment  are  clearly  seemg  review  on  the  wd^t 
of  the  evidence.  '  ^  '  ‘  -  .  *  '  ' 

“Mb.  BowBir.  No ;  it  does  hot  '  That  is  the  point  we 
~  were  trying  to  make,  Mr.  Chmrman,  that  an  order 
based  upon  unreasonableness  must  be  unreasonable  as 
a  matter  of  law.  '  .  -  ,  r  r. 

“Mr.  PBEirmABr.  Then  it  is  alrea^  covered  in  the 
power  of  the  court  to  decide  all  questions  of  law.' 

“Me.  BowBir.  Why  hot  make  it  .dear  as  in  all  these 
oth^  appeal  cases  of  other  States^  as  I  brou^t  to  the  ^ 
attention  of  the  committee  preceding  the  arrival  of 
Congressman  BandolphT  1  called  attention  to  the 
provimons'  particularly  '  m  ‘  the  'law  of  ’  Maryland 
and  Pennsylvania,  that  all  pye  the  court  the  to 
.  pass  u]^  'Aeunlawfidness  and  the  question  of  whetiier 
me  order  is  reasonable  or  not,  as  a  matter  of  law. 

“Me.  Caepbeter.  As  I  understand  it,  it  is  proposed  . 
in  this  b^  that  the  findings  of  the  Commission  shall  be 
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conclusive,  unless  it  shall  appear  that  such  findings  of 
the  Commission  are  arbitrary  or  capricious.  But  how 
can  the  court  determine  whether  or  not  such  finding 
are  arbitrary  or  capricious  unless  it  considers  the  evi¬ 
dence  that  has  been  presented  to  the  Commission? 

“Me.  Bowen.  It  has  to  consider  that,  but  whether 
it  be  as  a  jury  or  commission  is  a  different  question- 
We  are  asking  that  the  word  ‘unreasonable’  precede 
the  words  ‘arbitrary  or  capricious’,  meaning  that 
where  the  court  holds  that  the  order  is  unreasonable 
as  a  matter  of  law  it  has  that  unquestioned  right  so 
to  do. 

“Mb.  EoBEitTs.  Our  position  is  that  the  word  ‘xm- 
reasonable’  implies  the  exercise  of  detailed  discretion 
and  judgment 

“1^  Bowen.  Oh,  no. 

“Mb.  Eobebts.  It  requires  independent  determination 
by  the  court  as  to  the  merits  of  given  evidence,  as  to 
the  weight  of  given  evidence  before  the  Commission, 
as  against  the  previous  determination  by  the  Commis¬ 
sion,  and  it  is  our  contention  that  there  is  no  failure 
of  due  process  when  conclusive  findings  on  substantial 
evidence  are  made  by  the  Commission  duty  appointed 
by  the  President  and  confirmed  by  the  Senate,  who 
have  considered  the  testimony  of  these  witnesses  and 
have  a  record  showing  that  there  is  substantial  evi¬ 
dence  supporting  each  of  the  fibadings.  If  we  then  add 
the  word  ‘unreasonable’  in  addition  to  ‘arbitrary  or 
capricious’,  it  merely  means  complete  review  by  the 
court  in  its  own  independent  judgment  of  the  determi¬ 
nation  of  the  Commission.  The  effect  of  the  words 
‘arbitrary  and  capricious’  is  clear,  and  Ibey  compre¬ 
hend  the  maximum  limit  of  required  judicial  review  of 
detailed  facts. 

“If  the  Commission,  even  with  rabstantial  evidence, 
acts  in  an  arbitrary  and  capricious  manner  in  its 
orders,  it  is  accorded  exactly  the  same  tr^tment  as  a 
jury  might  be  accorded  in  a  damage  suit  where  the 
court  of  appeals 'would  reverse  the  finfag  of  a  grossly 
excessive  sum  as  unreasonable  if  it  is  dearly  out  of 
line  with  common  sense  and  judgment  But  to  get  into 
the  fine  balance  of  reasonableness  is  to  destroy  the 
province  of  the  administrative  tribunaL” 
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At  page  52;  Mr.  Bowen  continnes  with  this  subject  as 
follows : 

“Me.  Bowen.  Mr.  Chairman,  coming  back  to  the 
suggestion  that  Mr.  Van  Orsdel  made  regarding  par¬ 
agraph  €6,  that  the  word  ‘reasonable’  or  ‘unreason¬ 
able’  should  be  introduced,  that  this  is  necessary,  as 
we  see  it,  to  give  these  utilities  a  full  and  adequate 
judicial  review. 

“Now,  there  are  other  questions  besides  mere  con¬ 
stitutional  questions.  There  are  questions  of  law  con¬ 
tinually  coming  up,  and  the  court  must  be  the  final 
arbiter  on  these  (questions  of  law. 

“Now,  our  friends  on  the  other  side  are  mis¬ 
informed  as  to  how  the  courts  have  construed  the 
language  that  we  are  asking  to  be  in  here. 

“At  the  beginning  of  this  session,  we  directed  your 
attention  to  tte  provision  of  jrour  State,  Kansas;  we 
directed  attention  to  the  provision  of  Maryland.  Now, 
I  just  want  to  go  back  again  and  see  what  the  Mary¬ 
land  courts  have  said  just  on  this  very  thing.-  In 
Maryland,  the  court  has  the  right  to  pass  upon  the 
reasonableness  or  unreasonableness  of  an  order,  as  a 
matter  of  law.  That  is  the  rule  in  your  State;  that  is 
the  rule  in  the  majority  of  States. 

“Now,  here  is  what  the  Maryland  courts  have  said 
respecting  the  very  provision  that  Mr.  Van  Orsdel 
wishes  to  have  here. 

“Mb.  Bobebts:  Which  case  is  thatt 

“Mb.  Bowen.  This  is  the  case  of  West  v.  Byron, 
(153  Md.  464;  138  At  404). 

The  court  says : 

‘The  first  rule  in  the  order  will  not  be  disturbed  ex¬ 
cept  upon  clear  and  satisfactory  evidence  that  it  is  un¬ 
reasonable  or  unlawful.  This  is  a  legislative  mandate 
which  is  reinforced  by  ^e  fact  that  the  Commission  is  a 
tribunal  erected  by  law,  informed  by  experience  and  as¬ 
sisted  by  a  trained  corps  of  subordinates.’ 

“In  other  words,  the  court  there  says  it  has  the  right, 
however,  to  pass  upon  the  matter  as  one  of  law,  whether 
the  order  is  reasonable  or  unreasonable.  Are  you 
going  to  take  away  from  the  Supreme  Court  of  the  Dis¬ 
trict  that  right?  If  you  do,  you  deny  to  the  utilities 
a  full  and  adequate  opportunity  for  judicial  review. , 
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“Now,  l  am  going  to  read  jnst  a  statement  made  by 
these  utilities  before  the  Senate  committee,  that  is  very 
clear-cnt,  and  I  think  expresses  our  views  today  and 
the  proposed  legislation  here,  Mr.  Chairman,  is  sub¬ 
stantially  the  same  as  legislation  proposed  in  the  past,, 
namely  to  take  away  from  these  utilities  the  full  oppor¬ 
tunity  for  an  adequate  and  judicial  review.  We  have 
agre^  upon  some  phraseolo^  with  our  friends  on  the 
oQier  side,  but  we  come  right  back  to  this  opposition  to 
give  the  utilities  this  fair  opportunity  for  a  judicial 
review,  and  that  has.jbeen  only  the  position  of  these 
utilities  heretofore.  I  will  reai  [Reading:] 

*The  proposed  legislation  contains  certain  terms  and 
conditions  which  we  feel  should  be  eliminated  or  modi¬ 
fied,  and  in  addition  undertakes  to  amend  the  existing 
public-utilities  law  with  resp^  to  the  right  of  appetd 
from  orders  of  the  Commission,  and  court  procedure 
incident  thereto.  Such  amendments  would  substan¬ 
tially  curtail  the  right  of  the  pubHc^  including  the  pa¬ 
trons  and  users  of  the  service,  that  such  utihties  fur¬ 
nish,  as  well  as  tiiose  of  the  street  railway  companies 
and  other  public  utilities  in  tiie  District  of  Columbia. 
Such  amendments,  if  enacted,  would,  it  is  clear,  take 
away  all  proper  and  reasonable  opportunity  for  judi¬ 
cial  review  of  orders  of  the  Commission  and  substitute 
in  lieu  thereof  a  scheme  of  review  which  would  impair 
the  constitutional  rights  of  all  interested  parties  to  a 
fair  opportunity  of  submitting  the  issues  involved  to  a 
judid^  tribunal  for  determination.’ 

“Now,  we  are  aisking  that  if  this  bill  is  to  be  consid¬ 
ered  seriously  by  this  committee,  that  this  committee 
give  to  us  what  every  other  utility  has  a  fair  oppor¬ 
tunity  for  judicial  review,  the  same  as  your  State  gives 
it,  the  same  as  Maryland  gives  it,  the  same  as  other 
States  give  it.  And  why  diould  we  have  in  the  District 
less  opportunity  for  that  fair  judicial  review! ” 
“Thank  you,  Mr.  Chairman.” 

In  summuig  up  his  position  with  respect  to  the  insertion 
of  the  word  “unreasonable”  in  paragraph  66,  the  Peoples 
Counsel,  at  page  81  stated  as  follows:  •  '  . 

fhinir  there  has  been  almost  enou^  said  about 
the  objections  to  the  insertion  of  the  word  ‘unreason- 
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able*  before  the  words  ‘arbitrary  or  capricious’,  at  line 
22,  page  5,  but  I  have  just  a  ^ri^ing  statement  to 
complete:  The  word  ‘unreasonable’,  if  added  at  that 
point,  would  give  to  the  court  the  right  to  substitute  its 
judgment  as  to' what  was  reasonable  for  that  of  the 
Commission;  whereas  we  are  striving  deliberately  in 
this  bill  to  leave  to  the  court  only  the  power  to  deter¬ 
mine  whether  the  Commission’s  action  is  or  is  not  un¬ 
constitutional.  In  other  words,  we  say,  that  the 
of  rates  is  a  legislative  matter  and  not  a  judicial  ma£ 
ter.  The  power  of  the  judiciary  in  such  matters  is  to 
determine  whether  the  rates  were  fixed  with  due  regard 
to  the  evidence  and  to  the  statutes;  mid  whether  or  not 
there  has  been  invasion  of  the  rights  xmder  the  Consti¬ 
tution.  We  are  not  trying  to  invent  a  new  method 
which  can  be  applied  in  the  courts  as  substantially  ju¬ 
dicial  rate  makmg  and  substitute  commission  rate  m^- 
ing.  That  is  the  specific  issue,  and  we  do  not  want  to 
leave  to  the  utilities  any  more  rights  than  they  have 
under  tiie  Constitution,  and  we  do  not  want  to  deprive 
them  of  any  rights  they  have  under  the  Constitution.” 

•;  '  "  ■  - 

It  was  the  argument  of  Mr.  0.  E.  Sullivan,  Chairman  of 
the  Public  Utilities  Committee,  Bar  Association  of  the  Dis¬ 
trict  of  Columbia,  and  the  Honorable  E.  Barrett  Prettyman, 
then  Corporation  Counsel  for  the  District  of  Columbia,  that 
the  words  “arbitrary  or  capricious”  as  they  appeared  in 
the  bill,  enjoyed  special  weight  because  they  had  been 
passed  upon  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Radio  Commission  v.  Nelson,  289  U.  S.  266,^  and 
their  meaning  in  this  connection  was  allegedly  known  to  the 
Courl  Bearing  m  mind  the  fact  that  the  language  m  para¬ 
graph  66  was  eventually  dianged  by  the  insertion  the 
word  “unreasonable”  preceding  the  words  “arlntrary  or 
capricious”,  attention  is  invited  to  the  following  reported 
proceeding  on  pages  94  and  95  of  the  pnnted  report  of  the 
hearing;  as  strongly  implying  .the  broadening  effect  ;Of  the 
addition  of  the  word  “unreasonable”  to  tins  section;;. . 

“MrI  Caepbntee.  What  do  you  say  as  to  the  ri^t 
of  the  utilities  having  review  in  regard  to  the  finding 
of  fact  by  the  Commissiont  Do  you  think  that  this  b^ 
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as  now  written,  where  it  provides  here  in  section  66, 
that  the  findings  of  fact  of  the  Conunission  shall  be 
conclnsive,  if  supported  by  substantial  evidence,  is  suf¬ 
ficient? 

“Mb.  Sullivan.  When  coupled  with  the  further  lan¬ 
guage,  ‘or  unless  arbitrary  or  capricious’,  gives  them 
the  fall  judicial  review,  and  I  think  I  can  demonstrate 
that  by  a  few.  quotations  I  have. 

“We  should  bear  in  mnd  that  this  proposition  as  to 
constitutional  requirement  is  not  one  merely  for  the 
utilities,  but  applies  both  to  the  public  and  utilities,  ap¬ 
plies  to  all,  and  that  the  Supreme  Court  of  the  Unit^ 
States  has  uniformly  held  in  the  cases  coUected  in  vol¬ 
ume  5,  at  page  629,  of  the  United  States  Supreme  Court 
that  due  process  does  not  require  a  judicial  proceeding; 
it  does  require  that,  if  you  give  something  other  than  a 
judicial  proceeding,  and  anything  is  done  that  is  arbi¬ 
trary  or  capricious,  that  you  shall  have  the  right  to  go 
into  court  and  get  relief  against  the  arbitrary  or  ca¬ 
pricious  action. 

“The  Supreme  Court  has  applied  it  to  a  variety  of 
cases.  It  has  applied  it  to  special  assessment  cases  and 
it  has  been  only  recently  that  we  have  had  judicial  pro¬ 
ceedings  for  such  cases  in  the  District  of  Columbia. 

“Mr.  Caepbntee.  Li  the  case  of  the  Badio  Act,  I 
believe  Mr.  Prettyman  has  stated  it  has  been  passed 
upon  by  the  Supreme  Court.  Did  it  pass  upon  these 
terms  ‘arbitrary’  or  ‘capricious’? 

“Mr.  Sullivan.  Precisely;  that  is  the  principal  case 
from  which  I  want  to  read  a  couple  of  extracts.  I  think 
that  will  show  Your  Honor  that  the  projwsed  language 
in  the  bill  xmder  consideration  in  identical  form  is  what 
the  Supreme  Court  of  the  United  States  has  approved 
and  construed  as  giving  due  process  of  law  in  the  way 
of  judicial  review.  This  is  Radio  Commission  v.  Nel¬ 
son  (289  U.  S.  266).  The  court  says  [reading] 

‘That  review  (of  orders  of  the  Federal  Ea^o  Com¬ 
mission)  is  now  expressly  limited  to  “miestions  of  law’’ 
and  it  is  provided  “that  findings  of  fact  by  the  Com¬ 
mission,  if  supported  by  substautial  evidence,  shall  be 
conclusive  unless  it  slum  clearly  appear  that  the  find¬ 
ings  of  the  Commission  are  arbitrary  or  capricious.”  ’ 

“That  is  at  page  275.  Then  the  court  goes  on:” 


15 


‘The  limitatioii  manifestly  demands  judicial,  as  dis¬ 
tinguished  from  administrative,  review.  Questions  of 
law  form  the  appropriate  subject  of  judicial  determi¬ 
nations.  Dealing  with  activities  admittedly  within  its 
regulatory  ^wer,  the  Congress  established  the  Com¬ 
mission  as  its  instrument^^ty  to  provide  continuous 
and  expert  supervision  and  to  exercise  the  administra¬ 
tive  judgment  essential  in  applying  legislative  stand¬ 
ards  to  a  host  of  instances.  These  standards  tiie  Con¬ 
gress  prescribed.  The  powers  of  the  Commission  were 
define^  and  definition  is  limitation.  Whether  the  Com¬ 
mission  applies  the  legislative  standards  validly  set  up, 
or  whether  it  acts  within  the  authority  conferred  or 
goes  beyond  it,  whether  its  proceedings  satisfy  the  per¬ 
tinent  demands  of  due  process,  whether,  in  short,  there 
is  compliance  with  the  le^l  requirements  which  fix  the 
province  of  tie  Commission  and  govern  its  actions,  are 
appropriate  questions  for  judidal  decision.  These  are 
questions  of  law  upon  which  the  Court  is  to  pass.  Hie 
provision  that  the  Commission’s  findings  of  fact,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive  un¬ 
less  it  clearly  appears  that  the  findings  are  arbitrary  or 
capricious,  can  not  be  regarded  as  an  attempt  to  vest 
in  the  Court  an  authority  to  redse  the  action  of  the 
Commission  from  an  adnnnistrative  standpoint  and  to 
ni£^e  an  administrative  judgment.  A  finding  without 
substantial  evidence  to  support  it — an  arbitrary  or  ca¬ 
pricious  finding — does  violence  to  the  law.  It  is  with¬ 
out  the  sanction  of  the  authority  conferred.  And  an  in¬ 
quiry  into  Ihe  facts  before  the  Commission,  in  order  to 
ascertain  whether  its  findings  are  thus  vitiated,  belongs 
to  ^e  judicial  province  and  does  not  trench  upon,  or 
involve  the  exercise  of,  administrative  authority.  Such 
an  examination  is  not  concerned  with  the  weight  of  evi¬ 
dence  or  with  the  wisdom  or  expediency  of  the  adminis¬ 
trative  actioiu* 

The  report  of  the  House  Committee  on  the  District  of  Co¬ 
lumbia  filed,  with  respect  to  H.  B.  3462  stated  in  part : 

“Section  I  strikes  out  certain  paragraphs  of  the  Act 
of  March  4,  1913  (37  U.  S.  Stats.  974),  relating  to  the 
form  of  appeal  now  in  effect  from  orders  of  the  Public 
Utilities  Commission  to  the  courts  and  substitutes  a 
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new  section.  It  reserves  a  right  of  appeal  to  the  conrts 
from  any  final  order  or  decision  of  the  Commission  and 
fixes  the  time  limitations  and  the  conditions  upon  which 
snch  appeal  may  be  had.  It  provides  for  a  petition 
for  reconsideration  so  as  to  afford  the  Commission  an 
opportunity  to  modify  its  order  and  advise  it  of  Ihe 
grounds  of  intended  appeal.  With  the  amendments 
proposed  it  will  afford  a  certain  and  prompt  recourse 
to  Ihe  courts.  •  •  • 


“Section  n  of  the  bill  provides  a  new  paragraph  66 
which  gives  the  court  the  power  to  review  the  orders  or 
decisions  of  the  Commission  on  all  matters  of  law,  spe¬ 
cifically  on  all  constitutional  questions.  It  provides  tl^t 
if  the  court,  on  examination  of  the  testimony  and  full 
record  taken  before  the  Commission,  finds  that  the  spe¬ 
cific  findings  of  fact  by  the  Commission  are  supported 
by  substantial  evidence  the  court  shall  deem  su<h  find¬ 
ings  conclusively  correct  unless  it  shall  determine  that 
they  are  arbitrary  or  capricious.  •  •  •»» 

When  this  bill,  H.  E.  3462,  came  up  for  consideration  on 
the  floor  of  the  House,  on  April  22,  1935,  the  following  ex¬ 
change  took  place  on  the  floor: 

“Me.  Smith  of  Virginia.  Mr.  Speaker,  I  move  to 
strike  out  the  last  word  of  the  committee  amendment. 
It  seems  to  me  this  is  a  very  worth-while  bill,  but  in 
going  over  it  I  noticed  in  several  instances  there  are 
provisions  which  seem  to  foreclose  the  right  of  appeal. 
I  am  just  wondering  whether  the  committee  has  taken 
into  consideration  the  possibility,  and  perhaps  prob¬ 
ability,  that  if  this  law  is  enacted  we  may  go  along  for  a 
year  or  two  seeking  to  enforce  it  and  wind  up  by  having 
the  whole  thmg  declared  invalid.  In  that  case  we  would 
1^  back  where  we  are,  with  a  couple  of  years’  lost  time. 
I  am  wondering  if  the  committee  woxdd  not  agree  to 
some  slight  amendments  rather  than  to  take  that 
chance? 

^‘Me.  Caepbntee.  Will  the  gentleman  yield? 

“Me.  Smith  of  Virginia.  I  yield. 

“Me.  Caepentee.  I  understc^  the  gentleman  to  say 
that  he  understood  the  bill  did  not  provide  for  the  right 
of  appeaL 
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‘‘Mr,  Smith  of  Virginia.  Yes. 

“Mr.  Carpenter.  That  is  what  the  bill  is  intended 
to  provide.  The  purpose  of  the  bill  is  to  provide  a 
judicial  or  constitutional  appeal.  That  is  the  essence 
of  the  bill — ^to  provide  for  judicial  review.  According 
to  the  procedure  under  the  law  as  at  present,  the  courts 
in  the  District  of  Columbia  act  in  the  capacity  of  legis¬ 
lative  bodies.  When  an  appeal  comes  to  the  court  it  is 
not  considered  by  the  court  as  in  a  judicial  review,  but 
the  court  acts  upon  it  in  a  legislative  capacity.  There 
is  no  real  appeal  or  review  in  the  procedure  now  in  force 
under  the  statute. 

“The  court  can  step  in  on  the  so-called  ‘appeaP  and 
act  as  the  Commission  could  in  the  first  instance.  Now, 
we  are  trying  to  straighten  this  matter  out  and  provide 
that  the  Commission  shall  act  as  the  legislative  or  ad¬ 
ministrative  body.  The  Commission  receives  the  evi¬ 
dence  and  makes  the  findings  of  fact.  Then  those  find¬ 
ings  of  fact  are  presented,  if  there  is  an  appeal  taken, 
to  the  court  as  an  appellate  body. 

“Mr.  Smith  of  Virginia.  But  the  bill  provides  there 
shall  be  no  appeal  on  a  question  of  fact,  under  para¬ 
graph  66,  and  the  findings  shall  be  conclusive  unless  it 
appears  that  they  are  arbitrary  or  capricious. 

“Mr.  Carpenter.  May  I  say  to  the  gentleman  that 
this  matter  was  gone  over  by  the  committee  quite  thor¬ 
oughly.  The  heart  of  the  bUl  is  in  the  paragraph  that 
was  mentioned  by  the  gentlemen  namely,  paragraph  66. 
That  paragraph  was  t^en  out  of  the  Radio  Act  almost 
verbatim,  and  simply  adding  the  words  ‘including  con¬ 
stitutional  questions.^  That  act  has  been  passed  upon 
by  the  Supreme  Court  of  the  United  States. 

“In  addition  to  that,  I  cite  the  gentlemen  to  the 
procedure  in  California,  Missouri,  South  Dakota,  and 
Utah.  They  have  exactly  the  same  provisions. 

“Mr.  Smith  of  Virginia.  Does  the  gentleman  have 
any  decisions  where  the  right  of  appeal  on  the  ground 
of  the  reasonableness  of  the  order  has  been  denied? 
That  is  what  this  bill  provides. 

“Mr.  Carpenter.  The  matter  of  reasonableness  was 
considered  at  some  length  by  the  committee.  Such  pro¬ 
vision  was  opposed  very  strongly  by  those  represent¬ 
ing  the  District  of  Columbia,  for  the  reason  that  if  you 
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add  the  word  ‘reasonable’  you  might  as  well  not  pass 
the  bill.  Yon  open  np  the  whole  field.”  (Congressional 
Record,  Volume  79,  Part  6,  Page  6169) 

Thus  the  Sub-Committee  Chairman,  who  was  in  charge 
of  this  bill  on  the  Floor  of  the  House,  stated  in  complete 
congruity  with  the  legislative  history  of  this  bill,  that  the 
insertion  of  the  word  “reasonable”  (actually  “unreasona¬ 
ble”)  in  this  bill  would  open  up  the  whole  matter  on  ap¬ 
peal  to  the  District  Court.  With  this  understanding,  the 
House  passed  the  bill  without  adding  the  word  “unreason- 
ble”. 

H.  R.  3462  came  up  on  the  consent  calendar  of  the  Senate 
for  consideration  on  June  24,  1935,  and  the  proceedings 
on  that  occasion  were  as  follows : 

“The  bill  (H.  R.  3462)  to  amend  an  act  entitled  ‘An 
act  to  provide  for  the  excuses  of  the  government  of  the 
District  of  Columbia  for  the  fiscal  year  ending  June 
30,  1914,  and  for  other  purposes,  approved  March  4, 
1913’,  and  for  the  other  purposes,  was  announced  as 
next  in  order. 

“Mn.  McNabt.  Mr.  President — 

“Mr.  Ttdings.  Mr.  President  I  shall  be  glad  to  make 
a  brief  explanation  of  this  bill  the  Senator  desires  it. 

“Me.  King.  Mr.  President,  if  I  may  interrupt  the 
Senator  from  Maryland,  let  me  say  that  at  a  recent 
meeting  a  number  of  the  members  of  the  Committee 
on  the  District  of  Columbia  stated  they  understood 
that  this  bill,  after  it  had  been  considered  by  the  sub¬ 
committee,  should  be  considered  by  the  full  committee. 

“Mb.  Ttoings.  The  Senator  is  correct  about  that, 
except  that  he  probably  has  forgotten  that  when  he 
turned  over  the  bill  to  the  subcommittee  he  gave  us 
one  particular  section  to  reconcile,  and  said  that  if 
we  could  reconcile  it  we  were  authorized  to  report  the 
bill.  On  behalf  of  the  committee  and  both  sides  of 
the  controversy  we  finally  agreed  on  ^  amendment 
whi(^  has  been  reported,  and  the  committee  felt  bound 
to  report  the  bill  to  the  Senate ;  but  it  had  no  idea  of 
going  over  the  head  of  the  full  committee  in  doing  so. 

“Mb.  King.  I  may  say  to  the  Senator  that  repre- 
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sentatives  of  the  District  of  Columbia  came  before  the 
committee  and  said  that  the  differences  had  not  been 
reconciled,  and  that  they  were  not  in  agreement  with 
the  bill 

“Mb.  Tydings.  I  am  rare  the  gentleman  who  told 
the  Senator  that  has  misinformed  hun,  because  the 
Senator  from  Wyoming  (Mr.  Carey)  sat  with  me  on 
the  subcommittee,  and  we  sat  one  whole  afternoon; 
and  finally,  when  we  worked  out  this  amendment,  both 
sides  accepted  it.  It  was  accepted  on  behalf  of  the 
District  of  Columbia  by  Mr.  Prettyman  and  Mr. 
Roberts,  and  accepted  on  behalf  of  the  utilities  by 
someone  else.  I  have  forgotten  who  represented  them. 
I  have  no  objection  to  the  bill  going  over,  however,  if 
the  Senator  desires. 

“Mb.  King.  That  was  my  understanding;  but  Mr. 
Roberts  came  before  the  committee  the  other  day  and 
stated  that  he  did  not  agree  to  what  was  done. 

“Mb.  Tydings.  The  amendment  whidi  Mr.  Roberts 
desired,  the  subcommittee  never  would  have  reported 
and  there  would  have  been  no  use  in  holdiug  a  hearing, 
because  Mr.  Roberts  wished  to  have  a  case  to  up  to 
the  court  of  appeals  so  that  it  could  be  decided  only 
one  way,  no  matter  what  the  court  of  appeals  found 
the  record  to  be,  and  the  subcommittee  md  not  feel 
that  that  was  fair. 

“Mb.  King.  In  the  light  of  the  objection  made  by 
Mr.  Roberts,  I  feel  constrained  to  ask  that  the  bill  go 
over. 

“The  pBEsmiNG  Oppicee.  The  bill  will  be  passed 
over.'^  (VoL  79,  Part  9,  Page  9974) 

This  bill  came  up  again  on  the  unanimous  consent  cal¬ 
endar  on  July  29,  1935,  as  is  recorded  on  Page  11957  of 
Vol.  79  of  the  Congressional  Record: 

“The  bill  (H.  R.  3462)  to  amend  an  act  entitled  ^An 
act  to  provide  for  the  e^enses  of  the  government  of 
the  District  of  Columbia  for  the  fiscal  year  ending 
Jxme  30, 1914,  and  for  other  purposes,  approved  Mardi 
4,  1913’,  and  for  other  purposes,  was  announced  as 
next  in  order. 

To  indicatae  omissions  •  •  • 

“Mb.  Tydings.  I  find  the  bill  I  have  explained  has 
already  passed  the  Senate.  I  am  familiar  with  the 
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pending  bill  and  can  give  the  Senator  an  explanation  of 
it.  There  was  a  bill  introduced  at  the  request  of  the 
people’s  counsel  of  the  District  of  Columbia^  to 
strengthen  the  arm  of  the  Public  Utilities  Commission. 
A  dispute  arose  over  that  bill,  and  the  Senator  from 
Ut^  (Mr.  King),  the  chairman  of  the  committee,  ap¬ 
pointed  a  subcommittee  to  try  to  reconcile  the  differ¬ 
ences.  Hearings  were  held,  and,  after  the  hearing  an 
amendment  was  worked  out,  which  was  not  satisfac¬ 
tory  to  either  side,  but  both  sides  agreed  to  it.  I  be¬ 
lieve  that  amendment  to  be  fair  to  both  sides.  The  bill 
was  then  placed  on  the  calendar.  The  Senator  from 
Utah,  however,  asked  that  it  go  back  to  the  full  com¬ 
mittee,  and  my  understanding  is  that  the  full  commit¬ 
tee  has  now  endorsed  the  amendment.  It  simply  gives 
to  the  people’s  counsel,  and  also  to  the  Public  UtOities 
Commission,  more  power  than  they  had  heretofore.  In 
^e  language  in  which  we  framed  it,  we  thought  it  was 
fair  to  aU  parties  concerned. 

La  Fou.£tte.  I  ask  the  Senate  to  let  the  bill 
go  over  without  prejudice  until  I  can  locate  a  memoran¬ 
dum  which  has  been  received  from  the  people’s  counsel 
concerning  it. 

“Mb.  Ttoings.  I  will  be  very  glad  to  let  it  go  over, 
but  in  order  to  make  the  Record  complete  let  me  say  to 
the  Senator  from  Wisconsin  that  the  people’s  counsel 
wanted  other  language  used  than  the  language  we  used, 
but  the  language  we  employed  he  agre^  to,  although 
he  said  it  was  not  the  language  which  he  wo^d  desire. 

“Thb  Pbesident  pbo  tempobb.  The  bill  will  be  passed 
over.” 

The  bill  was  finally  passed  on  August  16,  by  the  Senate 
under  the  following  circumstances: 

“The  Senate  proceeded  to  consider  the  bill  (H.  B. 
3462)  to  amend  an  act  entitled  ^An  act  to  provide  for 
the  expenses  of  the  government  of  the  IMstrict  of  Co¬ 
lumbia  for  the  fiscal  year  ending  June  30, 1914,  and  for 
other  purposes,  approved  March  4, 1913’,  and  for  other 
purposes,  whi<m  had  been  report^  from  the  Commit¬ 
tee  on  the  District  of  Columbia  with  amendments,  on 
page  6,  line  7,  to  strike  out  the  comma  after  the  word 
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‘Commissioii’  and  the  words  ‘if  supported  by  substan¬ 
tial  evidence/ 

“The  amendment  was  agreed  to. 

“The  next  amendment  was,  on  page  6,  line  9,  before 
the  word' ‘ arbitrary',  to  insert  the  word  ‘unreasonable', 
so  as  to  read: 

‘Par.  66.  In  the  determination  of  any  appeal  from 
an  order  or  decision  of  the  Commission  the  review  by 
the  court  shall  be  limited  to  questions  of  law,  including 
•  constitutional  questions;  and  the  finings  of  fact  by 
the  Commission  shall  be  conclusive  unless  it  shall  ap¬ 
pear  that  such  findings  of  the  Commission  are  unrea¬ 
sonable,  arbitrary,  or  capricious.' 

“Mb.  La.  Foi^lette.  Mr.  President,  I  am  very  much 
opposed  to  the  amendment  under  consideration,  be¬ 
cause  I  think  it  weakens  the  position  of  the  Public  Util¬ 
ities  Commission.  I  appreciate,  however,  that  we  are 
near  the  close  of  the  session,  and  that  it  is  not  possible 
at  this  time  to  enter  into  protracted  debate  concerning 
this  proposition.  Therefore,  I  content  myself  with  mak¬ 
ing  ^is  statement,  and  shall  rest  upon  the  determina¬ 
tion  of  the  Senate  on  this  amendment,  because  the  bill, 
even  with  the  committee  amendment  agreed  to,  is  some¬ 
what  an  improvement  over  the  existing  law.  But  I  sin¬ 
cerely  hope  that  the  pending  committee  amendment  will 
be  rejected. 

“Mb.  King.  Mr.  President,  there  has  been  some  con¬ 
troversy  over  this  bill  for  some  time.  It  was  referred 
to  a  subcommittee  and  they  had  hearings,  reported 
back  to  the  full  committee,  and  a  few  days  ago  the  full 
committee  considered  the  hill,  the  Commissioners  of 
the  District  of  Columbia  were' present,  together  with 
representatives  of  the  public  utilities  and  the  corpora¬ 
tion  counsel,  and  they  all  agreed  that  the  hiU  in  its  pres¬ 
ent  form  is  agreeable,  and  recommended  its  passage. 

“The  Pbbsidbitt  pro  tbmpobe.  The  question  is  on 
agreeing  to  the  amendment. 

“Mb.  La  Follbttb.  I  ask  for  a  decision." 

On  a  division,  the  amendment  was  rejected. 

“Mb,  BIino.  Mr.  President,  I  ask  that  the  bill  go  over. 

“The  PareroENT  peo  tempore.  The  bill  will  he  passed 
over. 
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‘‘Mb.  King  subsequently  said:  Mr.  President,  a  short 
time  ago  the  Senator  from  Wisconsin,  when  House  bill 
3462  was  under  consideration,  opposed  an  amendment 
which  had  been  offered  by  the  committee,  and  the 
amendment  was  rejected.  I  have  conferred  with  the 
Senator,  and  I  now  ask  unanimous  consent  to  return  to 
the  consideration  of  that  biU. 

“There  being  no  objection,  the  Senate  resumed  the 
consideration  of  the  bilL  ‘ 

“Mr.  La  Pollette.  Mr.  President,  I  have  not 
changed  my  opinion  concerning  the  fact  that  these  two 
committee  amendments  weaken  the  bill  from  the  point 
of  view  of  the  public  interest.  Nevertheless,  it  is  to  be 
recognized  that  we  have  reached  the  point  in  the  ses¬ 
sion  where  the  objection  of  one  Senator  can  defeat  a 
bill  of  this  character.  Therefore  I  think  after  a  more 
deliberate  consideration  that  the  bill,  even  with  the 
committee  amendments  is  an  improvement  on  the  ex¬ 
isting  law.  Therefore  I  ask  unanimous  consent  for  the 
reconsideration  of  the  vote  by  which  the  second  com¬ 
mittee  amendment  was  reject^ 

“The  Pebsiding  Officer.  Is  there  objection t  The 
Chair  hears  none,  and  the  vote  is  reconsidered.  The 
question  now  is  on  the  second  committee  amendment, 
which  will  be  stated. 

“The  Chief  Ci^erk.  On  page  6,  line  9,  before  the 
word  ‘arbitrary’,  it  is  proposed  to  insert  the  word  ‘un¬ 
reasonable.’ 

“The  amendment  was  agreed  to. 

“The  amendments  were  ordered  to  be  engrossed  and 
the  bill  to  be  read  a  third  time. 

“The  bill  was  read  the  third  time  and  passed.” 

It  should  be  noted  that  the  question  of  the  insertion  of 
the  word  “unreasonable”  in  paragraph  66  (Section  43-706) 
was  considered  important  enou^  to  Senators  King  (who 
was  in  charge  of  the  bill)  and  La  Pollette  so  that  it  nar¬ 
rowly  escaped  being  passed  over  to  the  next  session  of  Con¬ 
gress  is  a  result  of  this  sole  amendment. 

When  the  bill  was  returned  to  the  House  for  agreement 
and  concurrence  with  the  Senate  amendments,  on  August 
20,  1935,  the  amendments  were  agreed  to  with  significant 
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remarks  by  Congressman  Carpenter,  Subcommittee  Chair¬ 
man  in  charge  of  the  bill  on  the  Floor : 

“Me.  PaI/Misano.  Mr.  Speaker,  I  ask  unanimous  con¬ 
sent  to  take  from  the  Speaker’s  table  the  bill  H.  B. 
3462,  to  amend  an  act  entitled  ‘An  act  to  provide  for 
the  expenses  of  the  government  of  the  District  of  Co¬ 
lumbia  for  the  fiscal  year  ending  June  30, 1914,  and  for 
other  purposes,  approved  March  4, 1913’,  and  for  other 
purposes,  with  Senate  amendments  thereto,  and  concur 
in  the  Senate  amendments. 

“The  Speaker.  The  gentleman  from  Maryland  asks 
unanimous  consent  to  take  from  the  Speaker’s  table 
the  bill  H.  E.  3462,  with  Senate  amendments  thereto, 
and  concur  in  the  same. 

“The  Clerk  will  report  the  Senate  amendments. 
“The  Clerk  read  the  Senate  amendments,  as  follows: 

‘Page  6,  line  7,  strike  out  “,  if  supported  by  sub¬ 
stantia  evidence,” 

‘Page  6,  line  9,  after  “are”,  insert  “unreason¬ 
able.”  ’ 

“The  Speaker.  Is  there  objection? 

“Mr.  Taber.  Mr.  Speaker,  will  the  gentleman  ex¬ 
plain  what  this  bill  is? 

“Mr.  Carpenter.  Mr.  Speaker,  this  is  a  bill  to  pro¬ 
vide  for  appeals  from  the  action  of  the  Utilities  Com¬ 
mission  of  the  District  of  Columbia.  The  only  amend¬ 
ments  that  were  made  to  the  House  bill  appear  in  para- 
.  graph  66  of  the  House  print,  commencing  in  line  7. 
The  House  bill,  as  originally  passed,  read  as  follows ; 

‘And  the  findings  of  fact  by  the  Commission,  if 
supported  by  substantial  evidence,  shall  be  conclu¬ 
sive  unless  it  shall  appear  that  such  findings  of  the 
Commission  are  arbitrary  or  capricious.’ 

“The  Senate  amended  the  bill  to  read  as  follows: 

‘And  the  findings  of  fact  by  the  Commission  shall 
be  conclusive,  unless  it  shall  appear  that  such  find¬ 
ings  of  the  Commission  are  unreasonable,  arbitrary, 
or  capricious.’ 

“The  result  of  the  amendments  is  to  strike  out  the 
words  ‘if  supported  by  substantial  evidence’  and  to  add 
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the  word  ‘unreasonable’  before  the  word  ‘arbitrary.’ 
While  that  wording  was  somewhat  opposed  by  Mr. 
Roberts,  people’s  counsel,  and  Mr  Prett^an,  for  the 
District,  in  the  view  of  tiie  chairman  of  the  subcom¬ 
mittee  of  the  House  having  this  bill  in  charge,  these 
amendments  remove  any  question  of  the  unconstitu¬ 
tionality  of  this  section.  I  think  it  is  advisable  to  agree 
to  them.  When  it  came  up  in  the  Senate  these  amend¬ 
ments  were  opposed  by  Senator  La  FoUette.  He  won 
on  his  opposition  to  the  amendments,  and  then,  because 
there  was  objection  to  the  consideration  of  the  bill  by 
Senator  King  without  the  amendments,  he  withdrew 
his  objection  to  these  amendments  to  enable  this  bill  to 
be  enacted  at  this  session  of  Congress. 

“The  Speaker.  Is  there  objection T 

“There  was  no  objection. 

“The  Senate  amendments  were  agreed  to,  and  a  mo¬ 
tion  to  reconsider  was  laid  on  the  table.” 


